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House of Representatives
The House met at 9 a.m. and was

called to order by the Speaker pro tem-
pore (Mr. SCHROCK).

f

DESIGNATION OF SPEAKER PRO
TEMPORE

The SPEAKER pro tempore laid be-
fore the House the following commu-
nication from the Speaker:

WASHINGTON, DC,
July 23, 2002.

I hereby appoint the Honorable EDWARD L.
SCHROCK to act as Speaker pro tempore on
this day.

J. DENNIS HASTERT,
Speaker of the House of Representatives.

f

MORNING HOUR DEBATES

The SPEAKER pro tempore. Pursu-
ant to the order of the House of Janu-
ary 23, 2002, the Chair will now recog-
nize Members from lists submitted by
the majority and minority leaders for
morning hour debates. The Chair will
alternate recognition between the par-
ties, with each party limited to not to
exceed 25 minutes, and each Member,
except the majority leader, the minor-
ity leader, or the minority whip, lim-
ited to not to exceed 5 minutes, but in
no event shall debate extend beyond
9:50 a.m.

The Chair recognizes the gentleman
from Texas (Mr. DOGGETT) for 5 min-
utes.

f

TOBACCO SMUGGLING
ERADICATION ACT OF 2002

Mr. DOGGETT. Mr. Speaker, this
week, with the support of over 60 of our
colleagues, I am introducing major law
enforcement legislation both to pre-
vent crime and to promote the health
of Americans and people around the
world.

The Tobacco Smuggling Eradication
Act seeks to slow illicit trafficking in
tobacco, the world’s most widely smug-
gled legal consumer product.

Across America this year alone some
17 States have already approved ciga-
rette tax hikes. Increasing the price of
cigarettes is one of the most effective
ways of discouraging children from a
lifetime of nicotine addiction. While
each tax increase advances public
health, it also increases the incentives
for smuggling cheaper, ‘‘tax-free’’
black market tobacco.

At a time of tight budgets, State and
Federal authorities in the United
States are suffering losses of more than
$1.5 billion each year in evaded ciga-
rette taxes. By cracking down on
smuggling, we can collect this much-
needed revenue. With prices rising as
high as $7 a pack in New York City, the
need is even greater to stop those who
offer smokers a nicotine hit without a
tax hit.

The same incentives that exist here
in America exist around the world
when American tobacco is exported—
from Canada to Iraq, from China to Co-
lombia. Of all cigarettes manufactured
within the United States for export, it
is estimated that from one in three to
one in four of those cigarettes will be
sold illegally without collection of
taxes.

Internal tobacco company documents
indicate that big tobacco companies
themselves know that their cigarettes
are sold to distributors and agents who
will smuggle them illegally. In too
many cases they have carefully over-
seen and even directed the actions of
smuggling intermediaries, ensuring
that customers have access to these
lower black market prices.

The health consequences of smug-
gling are severe because the number of
nicotine-addicted children and poor in-
creases dramatically with the avail-
ability of cheap tobacco. The World
Bank reports that within the next two
decades, tobacco will become the single
biggest cause of premature death
worldwide accounting for 10 million
deaths each year. That is the equiva-

lent of 70 jet planes crashing every sin-
gle day, and 70 percent of these deaths
will occur in developing countries that
are least able to fend off the giant to-
bacco companies and protect their fam-
ilies.

These are unique individuals who will
choke to death with emphysema, with-
er away with lung cancer, or suffer the
severe pain of a heart attack. If urgent
action is not taken, tobacco will soon
end even more lives than the combined
total of all to be killed by AIDS, tuber-
culosis, maternal deaths in childbirth,
automobile accidents, homicides, and
suicides.

In preparing this bill, I have worked
closely with Federal and State authori-
ties to develop measures that will help
them better crack down on tobacco tax
evaders. This bill will enable law en-
forcement officials to share informa-
tion with foreign countries about inter-
national smuggling and authorize new
tools to combat smuggling within the
US.

To prevent diversion, this bill re-
quires that packages of tobacco prod-
ucts be labeled to facilitate tracing
them and verifying their manufac-
turing source. Packages for export
must also clearly be labeled for export
to prevent illegal reentry. Addition-
ally, this bill will close the distribution
chain and prevent transfers from the
legal market by requiring retailers and
wholesalers to maintain documents
that law enforcement needs to monitor
tobacco shipments.

Essential Action and other public in-
terest groups indicated in a briefing
paper by the Framework Convention
on Tobacco Control Alliance that re-
quiring wholesalers, manufacturers and
import-export business to be licensed
would be one of the ‘‘most effective
interventions against large-scale smug-
gling.’’ With the additional permitting
requirements in this bill, the US would
meet this objective.
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While, unfortunately, the Bush Ad-

ministration has been largely an obsta-
cle rather than a force for constructive
international action to address nico-
tine addiction, I am pleased that next
week in New York City, the United
States will host the International Con-
ference on Illicit Tobacco Trade. I en-
courage the Administration to actively
support this Tobacco-Smuggling Eradi-
cation Act, which the American Lung
Association and a number of other
major public health groups have said
‘‘makes good sense as a matter of law
enforcement, health policy and inter-
national leadership.’’

We must act now to stop the smug-
gling and stop the mugging of the
world’s children through nicotine ad-
diction promoted by big tobacco com-
panies.

f

COMBATTING CHRONIC WASTING
DISEASE

The SPEAKER pro tempore. Pursu-
ant to the order of the House of Janu-
ary 23, 2002, the gentleman from Wis-
consin (Mr. GREEN) is recognized dur-
ing morning hour debates for 5 min-
utes.

Mr. GREEN of Wisconsin. Mr. Speak-
er, needless to say, Americans are con-
cerned with lots of issues these days,
including the issue that my good friend
on the other side of the aisle just
raised.

Mr. Speaker, I take to the floor to
raise an issue that I think in calmer
times would be front page news. Mr.
Speaker, what if I told the Members
there was a complex and infectious
agent out there that was so little un-
derstood that science is not quite sure
how to categorize it? And if I told
Members that this agent, called a
preon, is very hard to kill: not killed
by burying, not killed by heating, not
killed by disinfectant? What if I told
the Members further that the disease it
carries is 100 percent fatal to the deer
and elk that it attacks? There is no
cure, there is no treatment. We do not
know how it is spread, and we do know
it is a cousin to mad cow disease.

Well, Mr. Speaker, if there was not so
much going on, it would, indeed, be
front page news. This disease, called
chronic wasting disease, has now been
found in nine States. It has now been
found in Canada, and it is spreading. It
could have a devastating impact on the
culture, on the environment, and on
the economy of so many States.

If there is good news to report this
morning, it is, first, that Congress has
recently secured more funds to help in
this battle. For example, last week in a
colloquy that I held with the chairman
of the Subcommittee of the Interior of
the Committee on Appropriations, that
chairman pledged to me that he would
help us get another $4 million to help
us all in this battle against chronic
wasting disease.

Secondly, guided by legislation that I
authored with the gentleman from Col-
orado (Mr. MCINNIS) and the gentleman

from Wisconsin (Mr. RYAN), and sup-
ported by most Members, Republican
and Democrat, from Wisconsin, the ad-
ministration has now developed a com-
prehensive plan to fight chronic wast-
ing disease over the long haul. That
plan will mean more research and more
money to the States.

But Mr. Speaker, there is one area in
which we have made painfully little
progress. That is providing enough
testing resources for chronic waste dis-
ease. Research is good, study is good,
but what our hunters will really want,
what they really need, are enough test-
ing facilities to tell them whether
their deer are safe. It is that simple,
Mr. Speaker. We are falling short.

Federal officials have decided against
allowing private labs to test for chron-
ic waste disease, only State and Fed-
eral labs. But that raises real prob-
lems. For example, the State lab in
Wisconsin will only be able to handle
15,000 to 30,000 cases per year. If all
goes well, by September there may be
as many as 11 State labs throughout
the entire country, and if all goes well,
their capacity for testing may be per-
haps 500,000 per year.

But Mr. Speaker, each year in Wis-
consin alone some 600,000 deer hunters
will take to the woods. They will bag
in a good year as many as 400,000 deer
in Wisconsin alone. That means our
testing capacity will be dangerously
short. We need more testing to reas-
sure our hunters. We need more testing
to diagnose the extent of the epidemic.

Mr. Speaker, I am convinced this is a
health crisis, it is an environmental
crisis, and I know it is an economic cri-
sis for States like mine, States like
Wisconsin.

This morning, I call on the adminis-
tration to do everything possible to in-
crease testing capacity now. That
means increasing the number of public
labs that do testing. That means recon-
sidering its decision not to work with
private labs. We must leave no stone
unturned, because the consequences of
inaction are simply too high.

Mr. Speaker, as I began, I said that
Members probably have not heard
much about chronic wasting disease be-
cause of everything else that is going
on. I fear that Members will hear an
awful lot about it in the years ahead.
We have to act now. We have to in-
crease testing. It is the right thing to
do. It is the safe thing to do.

f

HEALTH CARE IN LOS ANGELES
COUNTY

The SPEAKER pro tempore. Pursu-
ant to the order of the House of Janu-
ary 23, 2002, the gentlewoman from
California (Ms. SOLIS) is recognized
during morning hour debates for 5 min-
utes.

Ms. SOLIS. Mr. Speaker, I rise today
to talk about an urgent issue facing
the people that I represent in Los An-
geles, California, in the great county of
Los Angeles: nearly 3 million people in
Los Angeles lack adequate health care

insurance. At least 215,000 of those peo-
ple live in communities that I rep-
resent in the San Gabriel Valley in
east Los Angeles.

Unfortunately, individuals without
health insurance are more likely to
have serious health problems and put
off getting needed care. In L.A. County,
our system of public hospitals and
county clinics works together to pro-
vide health care to those who cannot
afford health care because they are ei-
ther uninsured or underinsured. Clinics
offer vital services that provide pre-
natal care, asthma treatment, diabetes
screening, and HIV prevention.

Without these vital clinics, thou-
sands of uninsured patients would have
no health care or safety net for their
families. Unfortunately, in L.A. Coun-
ty’s health care system, we are now
faced with major budget cuts that are
threatening to close dozens of our
health clinics.

The crisis is a result of a combina-
tion of factors: an increase in the num-
ber of uninsured patients, declining
State revenues, and Federal payments
that simply do not match our need.
L.A. County has the highest proportion
in the Nation of indigent patients rely-
ing on the county health care system,
with more than 600,000 people a year
waiting to receive some kind of treat-
ment at our county facilities.

I am very concerned about the coun-
ty’s budget cuts because they will have
a devastating impact on those people
that reside in my community. Clinics,
for example, in the city of Alhambra
and in Azusa are scheduled to be closed
in the future.

Alhambra Health Center receives
over 22,000 visits a year. In the city of
Azusa, the health care center receives
over 21,000 visits a year. These are fam-
ilies struggling with high unemploy-
ment rates. In fact, in my district
alone in the city of South El Monte, we
have one of the highest unemployment
rates in the country: 11 percent.

Where will the young mother who
needs to have her baby’s hearing
checked go? What should we tell the
working father who needs a place to
get his diabetes treatment screened?
Who will take care of the elderly
woman who has problems with arthri-
tis? Since L.A. County’s health care
system is so large, any downturn will
have a ripple effect throughout Cali-
fornia and the rest of the country.

It is time for the Federal Govern-
ment to step up to the plate and do its
part to help the residents of L.A. Coun-
ty. Both the Congress and the adminis-
tration must continue to work to-
gether. The Center for Medicaid and
Medicare services here in Washington,
also known as CMS, can help L.A.
County with the Federal program
known as the Medicaid Upper Payment
Limit. Payments under the Upper Pay-
ment Limit, also known as the UPL,
help safety net hospitals like L.A.
County by providing over $120 million
each year.

Unfortunately, CMS decided this past
January that they would change the
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rules on UPL. This change would dev-
astate California. We could potentially
lose up to $300 million in Medicaid
funding this year. CMS says the change
in UPL is necessary because States
were abusing the Upper Payment Limit
by using these monies for nonhealth-
related purposes. But this is not the
case in California. Those monies were
used in the health care delivery sys-
tem, and it is simply unreasonable to
punish California, to punish our unin-
sured patients, for the mistakes that
other States have made.

I want to remind my colleagues that
now is the time to work together in a
bipartisan fashion, and I hope we can
agree that these important Upper Pay-
ment Limits need to continue at an
agreed-upon rate. It is simply unfair to
play politics with people’s lives and
health care services. We in Congress
have an important role to play in Fed-
eral health care efforts.

Right now, funding for another Fed-
eral program, known as the Dispropor-
tionate Share Hospital program, or
DSH, is also scheduled to be cut. Cuts
in the DSH program will cost Cali-
fornia $183 million, and L.A. County
can potentially get a hit of $37 million.
That would ruin our safety net.

Fortunately, the support for stopping
the DSH cliff is bipartisan. Many in
this Congress are working together to
ensure that hospitals that serve indi-
gent patients get the help they need in
our communities immediately. I know
our Republican and Democratic leader-
ship have pledged to stop what they
call the ‘‘DSH cliff.’’ I urge my col-
leagues to work together to resolve
this matter. Patients in our county are
counting on us here in the Congress to
take care of this problem.

I also want to bring to Members’ at-
tention another issue that is of great
concern to us in L.A. County, and we
call this ‘‘the waiver.’’ It is known here
in Washington as the Medicaid 1115
waiver. This waiver allows L.A. County
to operate our health care system in a
unique way that is designed to serve
patients better and saves the Federal
Government money.

I would ask that we also renew our
efforts to provide full support for DSH
funding.

Mr. Speaker, as Los Angeles County faces
new realities in our health care system, includ-
ing a rising uninsured rate, the County has
begun to renegotiate its waiver with the fed-
eral government.

I hope that my colleagues at CMS will look
favorably at the County’s efforts to renegotiate
the waiver. The County is taking serious steps
to reconfigure its health care system, but we
can’t do it alone. We need the partnership of
the federal government. Without it I fear we
will force thousands of Los Angelinos who de-
pend on our emergency care services to forgo
urgently needed health care.

We can’t afford to sit idly by while patients
in Los Angeles County face a health care cri-
sis, we simply must do more.

CONGRATULATING MIAMI CHIL-
DREN’S HOSPITAL ON ITS REC-
OGNITION AS ONE OF AMERICA’S
BEST HOSPITALS

The SPEAKER pro tempore. Pursu-
ant to the order of the House of Janu-
ary 23, 2002, the gentlewoman from
Florida (Ms. ROS-LEHTINEN) is recog-
nized during morning hour debates for
5 minutes.

Ms. ROS-LEHTINEN. Mr. Speaker, I
am proud to congratulate Miami Chil-
dren’s Hospital for recently having
been recognized among America’s best
hospitals by U.S. News and World Re-
port. ‘‘We are here for our children’’ is
the motto of Miami Children’s Hos-
pital, and this principle is dem-
onstrated every day by always seeking
innovative ways to better serve the
children of south Florida.

A recent groundbreaking celebrated
the hospital’s new expansion efforts to
renovate its medical campus. These in-
clude a radiology expansion, an ambu-
latory care building, a helistop, and a
hurricane-proof encapsulation.

Based on the vision of one man, Am-
bassador David Walters, Miami Chil-
dren’s Hospital is indeed building on a
dream. Under the leadership of its
President and CEO, Thomas Rozek, it
is demonstrating a never-ending com-
mitment to children and its pioneering
achievements in pediatric care.

Mr. Speaker, I ask my colleagues to
join me in congratulating Miami Chil-
dren’s Hospital for this prestigious
achievement and recognition.

f

CORPORATE GREED

The SPEAKER pro tempore. Pursu-
ant to the order of the House of Janu-
ary 23, 2002, the gentleman from Ohio
(Mr. BROWN) is recognized during morn-
ing hour debates for 5 minutes.

Mr. BROWN of Ohio. Mr. Speaker,
the Bush administration has very close
ties to the prescription drug industry.
In and of itself, that might not be a
problem. Part of any administration’s
job is to support American industry, so
long as it coincides with the best inter-
ests of the American people.

That is, unfortunately, where the
Bush administration runs into prob-
lems. The best interests of the Amer-
ican people should outweigh the inter-
ests of industry, but too often with this
administration, the drug industry pre-
vails at the expense of American con-
sumers.

Last year, for instance, prescription
drug costs increased 17 percent, while
the inflation rate was only 1.6 percent.
Rising drug costs have fueled double-
digit increases in health insurance pre-
miums. Rises in drug costs are putting
State budgets in the red. Rising drug
costs are bankrupting seniors on fixed
incomes.

The Bush administration’s response
to this situation? They recently re-
leased a ‘‘study’’ arguing that Amer-
ican consumers must continue to pay
the highest prices in the world for pre-

scription drugs. If we do not, the study
said, medical research and develop-
ment will dry up. This study is avail-
able online at www.hhs.gov.

It could just as easily, however, ap-
pear at www.phrma.org, the drug in-
dustry association’s Web site. If Mem-
bers had any questions about how
closely aligned the administration is
with the drug industry, this study
makes it clear they are in lockstep.

I wonder, Mr. Speaker, if it is any co-
incidence that this study comes out of
the Department of Health and Human
Services’ Planning Office, which is
managed by a former employee of, you
guessed it, the drug industry.

This study says the best bet for
American consumers is the status quo.
If we do anything about price, this
study, the administration, or the drug
industry, and it all, unfortunately,
seems like the same thing too often, if
we do anything about price, the admin-
istration says, we will be responsible in
this country for killing research and
development in the drug industry.

It is a pretty difficult sell to claim
this when we consider that the drug in-
dustry has topped, or in terms of prof-
itability, it has been the most profit-
able industry in America for 20 years
running, return on price, return on
sales, return on equity. While the over-
all profits of Fortune 500 companies de-
clined 53 percent last year, the top 10
drugmakers increased profits by 33 per-
cent last year.

Drug companies spend twice as much
on marketing and administration as
they do on research and development.
U.S. tax dollars fund almost half of the
research that the drug industry does,
but American consumers are supposed
to be so grateful that they are sup-
posed to gratefully pay twice for that
R&D. We are supposed to thank the
drug industry for charging us prices
two and three and four times what
prices are in every other country in the
world.

To explain this, look what happened
last month. Last month, the drug in-
dustry wrote a prescription drug cov-
erage bill for the Republican leadership
that was introduced in the Committee
on Energy and Commerce to give a pre-
scription drug plan for Americans. The
drug industry wrote the bill.

The Republicans started a hearing.
The Republicans, as we were marking
up this drug industry bill sponsored by
Republicans, our committee recessed
at 5 o’clock so Members of the com-
mittee, Republican Members of the
committee, could go off to a fundraiser
underwritten by the drug companies,
chaired by the CEO of
GlaxoSmithKline, a British drug com-
pany, who gave $250,000. The next
morning, the Republicans and all of us
met again to work on this drug bill.
Every pro-consumer amendment was
defeated by the drug industry and by
the Republicans.

After this bill then passed the com-
mittee and passed the House of Rep-
resentatives, the drug industry spent,
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through a group called United Seniors
Association, but paid by the drug in-
dustry, spent $3 million on an ad cam-
paign thanking those Republican Mem-
bers for passing it and thanking them
for their concern for America’s seniors.
So the drug industry wrote the bill, the
Republicans passed the bill, the drug
industry gave money to the Repub-
licans while the bill was being passed,
and then the drug industry ran TV ads
thanking the Republican Members and
congratulating them on a job well
done.

The Bush administration then, no
surprise here, followed suit by claiming
that seniors’ best hope for drug cov-
erage is the Republican bill.

Now, why is this? Why should the
drug industry have this kind of influ-
ence here? Well, over the last 12 years,
the drug industry’s lobbying expendi-
tures have increased 800 percent. In the
2000 election cycle, the drug industry
contributed $26 million to candidates
running for office, the overwhelming
majority of which to Republicans. The
industry contributed $625,000 to the
Bush-Cheney inaugural. So far in this
election cycle, the drug industry has
contributed $14.6 million in political
donations, the vast majority of which
to Republicans.

This may explain, Mr. Speaker, why
the administration is working so hard
for the drug industry, but it begs the
question: Is what is good for the drug
industry in the best interests of the
American people?

f

DEPARTMENT OF HOMELAND
SECURITY, WHO NEEDS IT?

The SPEAKER pro tempore. Pursu-
ant to the order of the House of Janu-
ary 23, 2002, the gentleman from Texas
(Mr. PAUL) is recognized during morn-
ing hour debates for 5 minutes.

Mr. PAUL. Mr. Speaker, the Depart-
ment of Homeland Security, who needs
it? Mr. Speaker, everyone agrees the 9–
11 tragedy confirmed a problem that
exists in our domestic security and
dramatized our vulnerability to outside
attacks. Most agree that the existing
bureaucracy was inept. The CIA, the
FBI, the INS, and Customs failed to
protect us.

It was not a lack of information that
caused this failure; they had plenty.
But they filed to analyze, commu-
nicate, and use the information to our
advantage.

The flawed foreign policy of interven-
tionism that we have followed for dec-
ades significantly contributed to the
attacks. Warnings had been sounded by
the more astute that our meddling in
the affairs of others would come to no
good. This resulted in our inability to
defend our own cities, while spending
hundreds of billions of dollars pro-
viding more defense for others than for
ourselves. In the aftermath, we were
even forced to ask other countries to
patrol our airways to provide security
for us.

A clear understanding of private
property and an owner’s responsibility

to protect it has been seriously under-
mined. This was especially true for the
airline industry. The benefit of gun
ownership and second amendment pro-
tections were prohibited. The govern-
ment was given the responsibility for
airline safety through FAA rules and
regulations, and it failed miserably.

The solution now being proposed is a
giant new Federal department, and it
is the only solution we are being of-
fered, and one which I am certain will
lead to tens of billions of dollars of new
spending.

What is being done about the lack of
emphasis on private property owner-
ship? The security services are federal-
ized. The airlines are bailed out and
given guaranteed insurance against all
threats. We have made the airline in-
dustry a public utility that gets to
keep its profits and pass on its losses
to the taxpayers, like Amtrak and the
post office. Instead of more ownership
responsibility, we get more govern-
ment controls.

Is the first amendment revitalized,
and are owners permitted to defend
their property, their passengers, and
personnel? No, no hint of it, unless you
are El Al airlines, which enjoys this
right, while no others do.

Has anything been done to limit im-
migration from countries placed on the
terrorist list? Hardly. Have we done
anything to slow up immigration of in-
dividuals with Saudi passports? No, oil
is too important to offend the Saudis.

Yet, we have done plenty to under-
mine the liberties and privacy of all
Americans through legislation such as
the PATRIOT Act. A program is being
planned to use millions of Americans
to spy on their neighbors, an idea ap-
propriate for a totalitarian society. Re-
gardless of any assurances, we all know
that the national ID card will soon be
instituted.

Who believes for a moment that the
military will not be used to enforce
civil law in the near future? Posse com-
itatus will be repealed by executive
order or by law, and liberty, the Con-
stitution, and the Republic will suffer
another major setback.

Unfortunately, foreign policy will
not change, and those who suggest that
it be strictly designed for American se-
curity will be shouted down for their
lack of patriotism. Instead, war fever
will build until the warmongers get
their wish and we march on Baghdad,
making us even a greater target of
those who despise us for our bellicose
control of the world.

A new department is hardly what we
need. That is more of the same, and
will surely not solve our problems. It
will, however, further undermine our
liberties and hasten the day of our na-
tional bankruptcy.

A common sense improvement to
homeland security would allow the
DOD to provide protection, not a huge,
new, militarized domestic department.
We need to bring our troops home, in-
cluding our Coast Guard; close down
the base in Saudi Arabia; stop expand-

ing our presence in the Muslim portion
of the former Soviet Union; and stop
taking sides in the long, ongoing war
in the Middle East.

If we did these few things, we would
provide a lot more security and protect
our liberties a lot better than any new
department ever will, and it will cost a
lot less.

f

THE INFLUENCE OF THE DRUG IN-
DUSTRY ON THE WHITE HOUSE
AND ON CONGRESS

The SPEAKER pro tempore. Pursu-
ant to the order of the House of Janu-
ary 23, 2002, the gentleman from New
Jersey (Mr. PALLONE) is recognized
during morning hour debates for 5 min-
utes.

Mr. PALLONE. Mr. Speaker, more
information comes out every day about
the influence of the drug industry, both
on the White House and on Congress, in
terms of what kind of prescription drug
plan we pass here in the House and in
the other body, which is currently de-
bating the bill.

I do not bring up the information
about the links between the prescrip-
tion drug industry because of any de-
sire to defame them, but only because
I am very concerned that their amount
of influence that they exert here basi-
cally skews the dialogue and what we
pass in a way that is not beneficial to
the average Americans.

The bottom line is that Democrats in
the House a few weeks ago, when the
Republicans passed the prescription
drug bill, were very critical of the Re-
publican bill because it was basically
giving money to private insurers in the
hope that they would offer drug-only
policies to senior citizens.

There was nothing in the Republican
prescription drug bill that passed the
House that would guarantee a prescrip-
tion drug benefit for seniors. There was
no guarantee, and there was no abso-
lutely effort on the Republican part to
address the issue of price, which is the
main problem most Americans face
now, that the price of drug continues
to rise.

What Democrats said then and con-
tinue to say is that we need a prescrip-
tion drug benefit under Medicare that
guarantees the plan a benefit, a gen-
erous benefit, 80 percent of the cost
paid for by the Federal Government,
that guarantees that benefit to every
American, or to every senior, I should
say, to everyone who is eligible for
Medicare, and that is basically under
Medicare, an expansion of Medicare,
and that addresses the issue of price by
saying that the Secretary of Health
and Human Services will basically ne-
gotiate for the 30 or 40 million Ameri-
cans who are under Medicare to reduce
price maybe 30 or 40 percent.

Now, the reason that the Democratic
bill did not get a chance, and the rea-
son the Republican bill, which is pri-
vate subsidies for insurance companies,
passed, is not only because the Repub-
licans are in the majority, but because
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of the influence of the prescription
drug industry. They wanted a bill that
provided a subsidy to the private insur-
ance companies and not a Medicare
benefit, and the prescription drug in-
dustry wanted to make sure that there
was nothing in the Republican bill that
would reduce prices.

I say that because more and more in-
formation comes out on a daily basis
about the influence of the prescription
drug industry. Soon after the House
passed the Republican bill, the Presi-
dent released a study by the Depart-
ment of Health and Human Services
that basically said that the only way
to go was to give money to private in-
surers; that a Medicare benefit and a
program that controlled cost would ac-
tually hurt research and development
of new drugs.

This was in The Washington Post on
Thursday, July 11. It said, ‘‘The Bush
administration plans to issue a study
today suggesting that any new pre-
scription drug coverage for older Amer-
icans must rely on the private sector
to provide it, warning that too much
government regulation could hinder
access to promising new therapies. The
report described effective drug thera-
pies, and says that cost containment
efforts would fail.’’

The bottom line is, who put out this
report? We find out that the former
vice president of policy for PHRMA,
the prescription drug trade group, is in
charge of Secretary Thompson’s plan-
ning department. This is the same de-
partment that generated this study
warning that a drug benefit delivered
through Medicare would devastate
R&D and harm seniors.

It is simply not true. It is because of
the influence of the prescription drug
industry, and even the policymakers in
the White House that used to work for
them, that now we have both the indus-
try and the advertisements paid for by
the prescription drug industry and the
people at the White House coming out
and saying, go to the private sector; do
not do a Medicare benefit, do not con-
trol costs.

Now, by contrast to that prejudiced,
if you will, study that came out from
the White House, and essentially from
former PHRMA people, Families USA
did a report just last week issued on
July 17. Their report showed that U.S.
drug companies that market the 50
most prescribed drugs to seniors spent
almost 21⁄2 times as much on mar-
keting, advertising and administration
as they spend on research and develop-
ment in 2001.

The report essentially debunks Presi-
dent Bush’s recent assertion through
that study of HHS, and the drug com-
panies’ claims, that rising and fast-ris-
ing drug prices are needed to support
R&D. So if we look at the facts, we find
out that it is not that the brand name
drug companies need more money be-
cause they are going to do more R&D
and come up with better drugs, it is be-
cause they are spending so much on
marketing and advertising and admin-

istration, and also paying their CEOs
very high salaries. That is the reason
why they want the higher drug prices.

We must point this out on a regular
basis.

f

RECESS

The SPEAKER pro tempore. Pursu-
ant to clause 12 of rule I, the Chair de-
clares the House in recess until 10 a.m.

Accordingly (at 9 o’clock and 34 min-
utes a.m.), the House stood in recess
until 10 a.m.

f

b 1000

AFTER RECESS

The recess having expired, the House
was called to order by the Speaker pro
tempore (Mr. JEFF MILLER of Florida)
at 10 a.m.

f

PRAYER

Captain Jeff Struecker, Chaplain, 3rd
Battalion, 504th Parachute Infantry
Regiment, 82nd Airborne Division, Ft.
Bragg, North Carolina, offered the fol-
lowing prayer:

Almighty God and Father of my Sav-
ior, I lift up to You these men and
women that You have selected to serve
this great Nation. I pray that You
would etch onto the souls of every man
and woman here the awesome sense of
responsibility for the office that they
hold and the weight of that thought
would drive them to their knees, every
morning seeking Your leadership, as
they lead this Nation, especially right
now with America’s sons and daughters
at war.

I pray that You would also balance
that serious sense of responsibility
with the pleasure of knowing that they
are serving as Your appointed leaders
in the greatest Nation on Earth.

Father, finally I pray that You will
protect those men and women who are
right now involved with this war on
terrorism. Give them Your peace, give
them Your presence, give them Your
protection. I pray. Amen.

f

THE JOURNAL

The SPEAKER pro tempore. The
Chair has examined the Journal of the
last day’s proceedings and announces
to the House his approval thereof.

Pursuant to clause 1, rule I, the Jour-
nal stands approved.

Mr. MCNULTY. Mr. Speaker, pursu-
ant to clause 1, rule I, I demand a vote
on agreeing to the Speaker’s approval
of the Journal.

The SPEAKER pro tempore. The
question is on the Speaker’s approval
of the Journal.

The question was taken; and the
Speaker pro tempore announced that
the ayes appeared to have it.

Mr. MCNULTY. Mr. Speaker, I object
to the vote on the ground that a
quorum is not present and make the
point of order that a quorum is not
present.

The SPEAKER pro tempore. Pursu-
ant to clause 8, rule XX, further pro-
ceedings on this question will be post-
poned.

The point of no quorum is considered
withdrawn.

f

PLEDGE OF ALLEGIANCE

The SPEAKER pro tempore. Will the
gentleman from New York (Mr.
MCNULTY) come forward and lead the
House in the Pledge of Allegiance.

Mr. MCNULTY led the Pledge of Alle-
giance as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all

f

INTRODUCTION OF CAPTAIN JEFF
STRUECKER AS GUEST CHAPLAIN

(Mr. COLLINS asked and was given
permission to address the House for 1
minute.)

Mr. COLLINS. Mr. Speaker, I am
honored to introduce Captain Jeff
Struecker, Chaplain, United States
Army, 3rd Battalion, 504th Parachute
Infantry Regiment, 82nd Airborne Divi-
sion, Ft. Bragg, North Carolina. Chap-
lain Jeff Struecker was born in Fort
Dodge, Iowa. He entered the Army as
an enlisted soldier in September, 1987.
He attended basic training, AIT, air-
borne school, and the Ranger Indoc-
trination Program at Fort Benning,
Georgia.

His combat experience includes par-
ticipation in Operation Just Cause in
Panama, Operation Iris Gold in Ku-
wait, and Operation Gothic Serpent,
UNOSOM Two, Mogadishu, Somalia.

Mr. Speaker, Captain Struecker
served in the United States Army as an
enlisted soldier until April of 2000.
Afterward he entered the Chaplain Offi-
cers Basic Course. While serving in
Mogadishu, Somalia, Sergeant
Struecker was involved in a 17-hour
firefight which was later portrayed in
the book and movie ‘‘Black Hawk
Down.’’ As a teenager, Jeff Struecker
accepted Christ as his Savior. His faith
was strengthened in Mogadishu as Cap-
tain Struecker recounted, and I quote,
‘‘In the middle of that firefight, I had
to decide whether I believed what I say
I believe. And when I finally answered
that question, my faith became so
strong, it gave me the strength to fight
for the rest of the night.’’

Captain Struecker has received many
awards and citations for his bravery,
including the Bronze Star with the V
device. He and his wife, Dawn, reside in
Linden, North Carolina, with their five
children, Aaron, Jacob, Joseph, Abi-
gail, and Lydia.

Mr. Speaker, it is a pleasure to have
Chaplain Jeff Struecker as Chaplain
today in the United States House of
Representatives.
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HONORING GUEST CHAPLAIN JEFF

STRUECKER

(Mr. HAYES asked and was given
permission to address the House for 1
minute.)

Mr. HAYES. Mr. Speaker, ‘‘Struecker
felt his own heart sink. His vehicles
were all shot up. The rear of his
Humvee was splattered with Pila’s
blood and brains. When the body was
pulled out, it did not even look like
Pila anymore. The top of his head was
gone and his face was grotesquely swol-
len and disfigured. Struecker’s men
were freaking out.’’

This is the scene Mark Bowden de-
scribes in his novel retelling the hor-
rors of the firefight in Somalia. Here
today leading us in prayer is a hero and
a survivor of this vicious fight, Captain
Jeff Struecker, currently serving at Ft.
Bragg in my district in North Carolina.
Captain Struecker is a model citizen
and soldier for us all. A devoted hus-
band and father of five, Jeff has experi-
enced combat in such places as Pan-
ama, Kuwait, and Somalia and has re-
ceived numerous medals honoring his
service.

Entering the ministry during his
service at Fort Benning, Jeff has pro-
vided inspiration and ministered to
many in the past few years. He states
that the experience in Mogadishu
called him to God, as it was his faith
that gave him the strength to fight the
rest of the night. This ‘‘bullet-proof
faith,’’ to use Jeff’s words, would serve
as example to all of us about the power
of God. We are lucky to have Chaplain
Struecker here with us today. May God
bless him and his family and the men
and women that currently fight for our
freedom.

f

COMMENDING SARAH AHN

(Mr. LAMPSON asked and was given
permission to address the House for 1
minute.)

Mr. LAMPSON. Mr. Speaker, I rise to
commend a very brave and very smart
little girl by the name of Sarah Ahn.
Sarah Ahn is the playmate and friend
of Samantha Runnion, the girl who was
snatched when playing near her Stan-
ton, California home. I commend Sarah
Ahn because she was the only eye-
witness to such a horrible crime and
gave the police the details about
Samantha’s kidnapper that ultimately
led to his arrest. While this event was
obviously extremely tragic, Sarah Ahn
proved to everyone that children need
not be victims.

Her story of bravery is one of many
that I have heard about children saving
or being key witnesses in abduction
cases. One of the most wonderful sto-
ries I have ever heard was of an ele-
mentary school girl who kept insisting
that a boy in her class was the one on
the missing children’s card, the Advo
card, that they got at their home. Her
persistence caused her mother to ulti-
mately call the police, tell the story
and learn that the little boy had indeed

been abducted. He was returned to his
family.

Mr. Speaker, I want to urge every
parent to encourage your children to
be aware of what is going on around
them. Listen to your kids when they
tell you that something might be
wrong and trust them. Sarah Ahn is an
inspiration to every one of us.

f

RECOGNIZING MIAMI JOB CORPS
CENTER

(Ms. ROS-LEHTINEN asked and was
given permission to address the House
for 1 minute and to revise and extend
her remarks.)

Ms. ROS-LEHTINEN. Mr. Speaker,
today I recognize the Miami Job Corps
Center for all of its hard work in pro-
viding quality training programs and
employment opportunities for our
South Florida youth. I want to send
special thanks to the center’s director,
Luis Cerezo, whose generous devotion
to our community’s young people has
made this organization a great success.

Through the Miami Job Corps Cen-
ter, young adults in our community
have been able to participate in men-
toring programs and job fairs which
have reinforced employability and
interviewing skills, leadership train-
ing, dress code and business etiquette.
In particular, one project with the
School for Integrated Academics and
Technologies provides student trainees
the opportunity to finish their high
school studies in a classroom-based,
high-tech environment which will bet-
ter prepare them to achieve in the
working world.

I again want to thank all of the dedi-
cated workers of the Miami Job Corps
Center for giving our community’s
young people greater opportunities for
success.

f

CORPORATE ACCOUNTABILITY
AND THE ECONOMY

(Ms. SOLIS asked and was given per-
mission to address the House for 1
minute.)

Ms. SOLIS. Mr. Speaker, each week-
end when I go home to my district, the
issue I hear the most about is with re-
spect to the economy. President Bush
has told the American public that our
economy is fundamentally sound. I
question that terminology. I question
it because in my own district, one of
the largest cities that I represent, the
city of El Monte, we have upwards of 9
percent unemployment. In the city of
South El Monte, it goes beyond. It is 11
percent. People are wondering what is
happening to them there. In Baldwin
Park, unemployment rates are 8.2 per-
cent. In South El Monte again, it is 11
percent. And it is not just about the
unemployed. It is about jobs and it is
about the potential for these people to
have a place to stay, to live, to raise
their families.

Each day brings more layoffs and
each week brings new news that yet
another corporate scandal is upon us.

The collapse of WorldCom has serious
implications for not only those that
work for that company but also the
many people and organizations who in-
vested millions in that company. The
California Public Employees Retire-
ment System, CALPERS, which pro-
vides retirement and health benefit
services to 1.3 million public employees
and nearly 2,500 employers, has esti-
mated a loss at $433 million because of
the collapse of WorldCom.

It is time for President Bush and the
Republican majority in the House to
stand up for workers and provide res-
titution to the employees who lost
their life savings and their pension
funds.

f

TIME TO SEND AN ENERGY BILL
TO THE PRESIDENT

(Mr. SHIMKUS asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. SHIMKUS. Mr. Speaker, I would
like to also welcome Captain Struecker
by saying ‘‘Airborne All the Way’’ and
‘‘Rangers Lead the Way.’’

Mr. Speaker, I rise to talk about a
provision in the energy bill that would
greatly impact my district. Both the
House and Senate versions of this en-
ergy bill contain a provision that
would allow small oil refiners of 75,000
barrels a day or less 75 percent expens-
ing of capital cost associated with
complying with EPA’s heavy duty die-
sel regulations.

The Premcor Wood River Refinery,
located just outside my district, re-
cently announced that it would be clos-
ing its doors, laying off over 300 em-
ployees because the cost to comply
with these regulations is too high. This
year the refinery capacity in Illinois
will be at 889,000 barrels a day, which is
150,000 barrels less than 2 years ago.
Combine that with the fact that no
new refinery has been built in the U.S.
in 25 years and that the number of re-
fineries has been cut in half in the last
20 years and the problem only worsens.
This creates an even tighter supply. A
small fire or mechanical problem that
forces a refinery to shut down for even
a day has a drastic impact on the price
of gasoline.

Illinois has faced job loss and unsta-
ble gas prices as we wait for Congress
to pass an energy bill that provides
some relief for the small independent
refineries of our country. Mr. Speaker,
it is time to send an energy bill to the
President.

f

SUPPORTING THE PRACTITIONERS
OF FALUN GONG

(Ms. SANCHEZ asked and was given
permission to address the House for 1
minute and to revise and extend her re-
marks.)

Ms. SANCHEZ. Mr. Speaker, today I
rise in support of practitioners of
Falun Gong. Falun Gong, also known
as Falun Dafa, is a peaceful spiritual
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discipline that is rooted in Chinese cul-
ture and based on beliefs in truthful-
ness, benevolence and forbearance.

Since its introduction in 1992, it
quickly spread by word of mouth
throughout China and it is now prac-
ticed in over 50 countries in the world.
With government estimates of as many
as 100 million practicing Falun Gong,
China’s President Zemin outlawed the
peaceful practice in July 1999. Since
1999, over 400 practitioners in mainland
China have been killed and thousands
have been forced into labor and con-
centration camps, mental institutions
and reeducation centers.

Yesterday’s debate of House Concur-
rent Resolution 188 was a step in the
right direction, but I urge my col-
leagues to show their support to Falun
Gong practitioners visiting Wash-
ington, D.C. this week.

b 1015

Let us show them that religious per-
secution will not be tolerated in this
country, or any other country of the
world.

f

PREPARING FOR NEW
CHALLENGES FOR AMERICA

(Mr. GIBBONS asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. GIBBONS. Mr. Speaker, this
week legislation creating the new
Homeland Security Department will
come before this Chamber for consider-
ation. It will mark perhaps the most
historic congressional debate in dec-
ades. The last time Congress consid-
ered such a considerable reorganization
of the Federal Government was back in
1947 under the Truman administration.
Now we must once again reorganize the
Federal Government to better meet the
new challenges that our country faces.

Mr. Speaker, I have been quite im-
pressed with the commitment of both
this House and of the administration to
move forward expeditiously with a plan
to create an efficient and effective De-
partment of Homeland Security.

I have been greatly concerned over
turf wars between agencies and among
our congressional committees, yet our
committees have worked together in a
true bipartisan fashion for the people
of America.

I look forward to our debate on the
Homeland Security Department, and
am confident that our work will enable
our Nation to be better prepared for
the new challenges it faces in the 21st
century.

f

FINDING A CURE FOR LOU
GEHRIG’S DISEASE

(Mr. WILSON of South Carolina
asked and was given permission to ad-
dress the House for 1 minute and to re-
vise and extend his remarks.)

Mr. WILSON of South Carolina. Mr.
Speaker, every day in America 15 peo-
ple are diagnosed with Lou Gehrig’s

disease, amounting to more than 5,600
people each year. The average life ex-
pectancy for people with this disease is
only 2 to 5 years from the time of diag-
nosis.

Lou Gehrig’s disease, or ALS, is a
fatal illness that attacks nerve cells
and pathways in the brain and spinal
cord. When these nerve cells die, a per-
son loses muscle control. People with
advanced stages of the disease can be
totally paralyzed, yet their minds re-
main sharp and alert.

However, there is hope. Recent ad-
vances allow people with Lou Gehrig’s
disease to live longer lives. New break-
throughs have occurred, due in large
part to the efforts of the ALS Associa-
tion. The association provides the larg-
est private source of funding for re-
searching the cause, and ultimately,
the cure for Lou Gehrig’s disease.

I commend the efforts of the Caro-
linas Chapter of the ALS Association
and Executive Director Jerry Dawson
for their commitment and dedication
in caring for those with Lou Gehrig’s
disease in both North Carolina and
South Carolina. Their efforts today
will bring us closer to finding a cure
tomorrow for Lou Gehrig’s disease.

f

STOPPING PARTIAL-BIRTH
ABORTIONS

(Mr. PITTS asked and was given per-
mission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. PITTS. Mr. Speaker, this week
we are debating a bill to ban partial-
birth abortion. We will hear a lot of
perspectives in this debate, but I think
there is one perspective we may not
hear, and that is the baby’s perspec-
tive.

I have an article from the Journal of
the American Medical Association that
might help us understand just what the
baby goes through during a partial-
birth abortion. The article is written
by Dr. Sprang and Dr. Neerhof of
Northwestern University Medical
School.

They say in their article, ‘‘The cen-
ters necessary for pain perception de-
velop early in the second trimester.’’

Mr. Speaker, most partial-birth abor-
tions happen in the second and third
trimesters. Dr. Sprang and Dr. Neerhof
say the vast majority of partial-birth
abortions are performed on near-viable
babies. They say, ‘‘When infants of
similar gestational ages are delivered,
pain management is an important part
of the care rendered to them in the in-
tensive care nursery. But in a partial-
birth abortion, pain management is not
provided for the fetus, who is literally
within inches of being delivered.’’

Mr. Speaker, killing children by
painfully stabbing them in the back of
the head and sucking out their brains
is wrong. It is up to us to stop it.

f

UNITED NATIONS POPULATION
FUND AND ABORTION

(Mr. PENCE asked and was given per-
mission to address the House for 1

minute and to revise and extend his re-
marks.)

Mr. PENCE. Mr. Speaker, the com-
mon accusation in Washington, D.C. is
that we say one thing and then do an-
other. It was back in the campaign of
2000 and in March of this year that
President George W. Bush pledged to
the American people that he would not
permit taxpayer dollars to be used to
fund abortion. Specifically, in March of
this year the President said, ‘‘I said we
are not going to use taxpayer money to
fund abortion. I am going to make sure
we are not using taxpayer money to
fund abortion.’’

Yesterday the President, as has been
his wont with the American people, the
President once again was a man as
good as his word. The State Depart-
ment announced that UNFPA funding
would be denied in its entirety and di-
verted to other children’s services at
the United Nations.

This institution gave more than $34
million to the United Nations Family
Planning Fund, despite overwhelming
evidence presented before House com-
mittees and the House Permanent Se-
lect Committee on Intelligence that
China was engaged in forced and coer-
cive abortion practices.

I rise today to extol the President of
the United States for being a man as
good as his word, for standing with the
American people in their fundamental
belief in the dignity and the sanctity of
human life.

f

APPLAUDING PRESIDENT BUSH
FOR REDIRECTING UNFPA FUND-
ING TO PROTECT HUMAN RIGHTS
(Mr. SMITH of New Jersey asked and

was given permission to address the
House for 1 minute and to revise and
extend his remarks.)

Mr. SMITH of New Jersey. Mr.
Speaker, President Bush has provided
hope to oppressed women everywhere,
especially in China, promising them
that the United States will no longer
subsidize those who engage in forced
abortion and other coercive population
control programs.

For over 20 years, Mr. Speaker, the
U.N. Population Fund (UNFPA) has en-
abled facilitated, and shamelessly
whitewashed terrible crimes against
humanity, especially crimes against
women, and the United States will now
no longer have any part in subsidizing
them. In refusing to fund the UNFPA,
our President and our country have
taken the side of the oppressed and
have refused to cooperate with the op-
pressor. The United States will now no
longer directly or indirectly fund the
brutal, oppressive Chinese Govern-
ment’s violence against women.

Mr. Speaker, as Secretary of State
Colin Powell said yesterday, UNFPA
funds have provided crucial technical
support that has made China’s barbaric
program more effective. That means
that as a result of UNFPA’s complicity
with China’s antilife program more
women are targeted for forced abor-
tions.
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Mr. Speaker, tens of millions of chil-

dren have been slaughtered and their
mothers have been robbed by the state
of their children. The UNFPA for over
20 years has aggressively defended the
indefensible, this barbaric policy that
makes brothers and sisters illegal and
makes women the victims of popu-
lation control cadres.

This whitewashing of crimes against
humanity must end. My hope is that
other parliaments around the world,
will take a good long second look at
the one child per couple policy in China
and cease their enabling of this vio-
lence against women.

Thank you President Bush.

f

JOURNAL VOTE

The SPEAKER pro tempore (Mr.
JEFF MILLER of Florida). Pursuant to
clause 8 of rule XX, the pending busi-
ness is the question of agreeing to the
Speaker’s approval of the Journal.

The question was taken; and the
Speaker pro tempore announced that
the ayes appeared to have it.

Mr. MCNULTY. Mr. Speaker, I object
to the vote on the ground that a
quorum is not present and make the
point of order that a quorum is not
present.

The SPEAKER pro tempore. Evi-
dently a quorum is not present.

The Sergeant at Arms will notify ab-
sent Members.

The vote was taken by electronic de-
vice, and there were—yeas 339, nays 45,
answered ‘‘present’’ 1, not voting 49, as
follows:

[Roll No. 326]

YEAS—339

Ackerman
Akin
Allen
Andrews
Armey
Baca
Bachus
Baker
Baldacci
Ballenger
Barcia
Barr
Bartlett
Barton
Bass
Becerra
Bereuter
Berkley
Berman
Berry
Biggert
Bilirakis
Bishop
Blagojevich
Blumenauer
Blunt
Boehlert
Boehner
Boozman
Boswell
Boucher
Boyd
Brady (TX)
Brown (FL)
Brown (OH)
Brown (SC)
Bryant
Burr
Burton
Buyer
Camp
Cannon
Cantor

Capito
Capps
Cardin
Carson (IN)
Castle
Chabot
Chambliss
Clayton
Clement
Clyburn
Coble
Collins
Combest
Conyers
Cooksey
Cox
Coyne
Crenshaw
Crowley
Culberson
Cunningham
Davis (CA)
Davis (FL)
Davis, Jo Ann
Davis, Tom
Deal
DeGette
Delahunt
DeLauro
DeMint
Diaz-Balart
Dicks
Dingell
Doggett
Dooley
Doolittle
Doyle
Dreier
Duncan
Dunn
Edwards
Ehlers
Eshoo

Etheridge
Evans
Everett
Farr
Ferguson
Flake
Fletcher
Foley
Forbes
Ford
Fossella
Frank
Frost
Gallegly
Ganske
Gekas
Gephardt
Gibbons
Gilchrest
Gillmor
Gilman
Gonzalez
Goode
Goodlatte
Gordon
Goss
Graham
Graves
Green (WI)
Greenwood
Grucci
Gutierrez
Hall (OH)
Hall (TX)
Hansen
Harman
Hart
Hastings (WA)
Hayes
Hayworth
Herger
Hill
Hilleary

Hinchey
Hinojosa
Hobson
Hoeffel
Hoekstra
Holden
Holt
Honda
Hooley
Horn
Hostettler
Houghton
Hoyer
Hulshof
Hunter
Inslee
Isakson
Israel
Issa
Istook
Jackson (IL)
Jackson-Lee

(TX)
Jenkins
John
Johnson (CT)
Johnson (IL)
Kanjorski
Kaptur
Keller
Kelly
Kennedy (RI)
Kerns
Kildee
Kilpatrick
Kind (WI)
King (NY)
Kingston
Kirk
Kleczka
Knollenberg
Kolbe
LaFalce
LaHood
Lampson
Langevin
Lantos
Larson (CT)
LaTourette
Leach
Lee
Levin
Lewis (CA)
Lewis (KY)
Lipinski
Lofgren
Lowey
Lucas (KY)
Lucas (OK)
Luther
Maloney (NY)
Manzullo
Markey
Mascara
Matheson
Matsui
McCarthy (NY)
McCollum
McGovern
McHugh
McInnis

McIntyre
McKeon
McKinney
Meehan
Meek (FL)
Meeks (NY)
Menendez
Mica
Millender-

McDonald
Miller, Gary
Miller, Jeff
Mink
Mollohan
Moran (KS)
Murtha
Myrick
Nadler
Napolitano
Neal
Nethercutt
Ney
Northup
Norwood
Nussle
Obey
Ortiz
Osborne
Ose
Otter
Owens
Oxley
Pallone
Pascrell
Pastor
Paul
Payne
Pelosi
Pence
Peterson (PA)
Petri
Pickering
Pitts
Pombo
Pomeroy
Portman
Price (NC)
Putnam
Quinn
Radanovich
Rahall
Rangel
Regula
Rehberg
Reyes
Reynolds
Rivers
Rodriguez
Roemer
Rogers (KY)
Rogers (MI)
Rohrabacher
Ros-Lehtinen
Ross
Rothman
Roukema
Roybal-Allard
Royce
Rush
Ryan (WI)
Sanders

Sandlin
Sawyer
Saxton
Schakowsky
Schiff
Schrock
Scott
Sensenbrenner
Serrano
Sessions
Shadegg
Shaw
Shays
Sherman
Sherwood
Shimkus
Shows
Shuster
Simmons
Simpson
Skeen
Skelton
Slaughter
Smith (MI)
Smith (NJ)
Smith (TX)
Smith (WA)
Snyder
Solis
Souder
Spratt
Stearns
Stenholm
Sullivan
Sununu
Sweeney
Tanner
Tauscher
Tauzin
Terry
Thomas
Thornberry
Thune
Thurman
Tiahrt
Tiberi
Toomey
Towns
Turner
Upton
Vitter
Walden
Walsh
Wamp
Watkins (OK)
Watson (CA)
Watt (NC)
Watts (OK)
Waxman
Weiner
Weldon (FL)
Weldon (PA)
Whitfield
Wicker
Wilson (NM)
Wilson (SC)
Wolf
Woolsey
Wu
Wynn

NAYS—45

Aderholt
Baird
Baldwin
Borski
Brady (PA)
Condit
Costello
Crane
DeFazio
English
Fattah
Filner
Green (TX)
Gutknecht
Hefley

Hilliard
Kennedy (MN)
Kucinich
Larsen (WA)
Latham
LoBiondo
McDermott
McNulty
Miller, George
Moore
Oberstar
Olver
Peterson (MN)
Ramstad
Sabo

Sanchez
Schaffer
Stark
Strickland
Stupak
Taylor (MS)
Thompson (CA)
Thompson (MS)
Tierney
Udall (CO)
Udall (NM)
Velazquez
Visclosky
Waters
Weller

ANSWERED ‘‘PRESENT’’—1

Tancredo

NOT VOTING—49

Abercrombie
Barrett
Bentsen
Bonilla
Bonior
Bono

Callahan
Calvert
Capuano
Carson (OK)
Clay
Cramer

Cubin
Cummings
Davis (IL)
DeLay
Deutsch
Ehrlich

Emerson
Engel
Frelinghuysen
Granger
Hastings (FL)
Hyde
Jefferson
Johnson, E. B.
Johnson, Sam
Jones (NC)
Jones (OH)

Lewis (GA)
Linder
Lynch
Maloney (CT)
McCarthy (MO)
McCrery
Miller, Dan
Moran (VA)
Morella
Phelps
Platts

Pryce (OH)
Riley
Ryun (KS)
Stump
Taylor (NC)
Traficant
Wexler
Young (AK)
Young (FL)

b 1045

Mr. RANGEL changed his vote from
‘‘nay’’ to ‘‘yea.’’

So the Journal was approved.
The result of the vote was announced

as above recorded.
Stated for:
Mr. BARRETT of Wisconsin. Mr. Speaker,

because of commitments in my home state of
Wisconsin, I was unable to vote on rollcall No.
326. Had I been present, I would have voted
‘‘yea’’ on rollcall No. 326.

Mr. ABERCROMBIE. Mr. Speaker, yester-
day and this morning, I was unavoidably de-
tained and I was unable to vote on rollcall No.
326. Had I been present, I would have voted
‘‘yea.’’

Mr. MALONEY of Connecticut. Mr. Speaker,
I was absent on Tuesday, July 23, 2002, and
missed rollcall vote No. 326. Had I been
present, I would have voted ‘‘yea’’ on rollcall
No. 326.

f

b 1045

DISAPPROVAL OF NORMAL TRADE
RELATIONS TREATMENT TO
PRODUCTS OF VIETNAM

Mr. THOMAS. Mr. Speaker, pursuant
to the previous order of the House, I
call up the joint resolution (H.J. Res.
101) disapproving the extension of the
waiver authority contained in section
402(c) of the Trade Act of 1974 with re-
spect to Vietnam, and ask for its im-
mediate consideration.

The Clerk read the title of the joint
resolution.

The text of H.J. Res. 101 is as follows:
H. J. RES. 101

Resolved by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled, That the Congress does
not approve the extension of the authority
contained in section 402(c) of the Trade Act
of 1974 recommended by the President to the
Congress on June 3, 2002, with respect to
Vietnam.

The SPEAKER pro tempore (Mr.
JEFF MILLER of Florida). Pursuant to
the order of the House of Monday, July
22, 2002, the gentleman of California
(Mr. THOMAS) and a Member in support
of the joint resolution each will control
30 minutes.

Is there a Member in support of the
joint resolution?

Mr. MCNULTY. Mr. Speaker, I claim
the time in support of the joint resolu-
tion.

The SPEAKER pro tempore. The gen-
tleman from New York (Mr. MCNULTY)
will control 30 minutes.

The Chair recognizes the gentleman
from California (Mr. THOMAS).

Mr. THOMAS. Mr. Speaker, I ask
unanimous consent to yield one half of
my time to the gentleman from Michi-
gan (Mr. LEVIN), the ranking member
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of the Subcommittee on Trade on the
Committee on Ways and Means and
that he be permitted to yield that time
as he sees fit.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from California?

There was no objection.
Mr. THOMAS. Mr. Speaker, I yield

myself such time as I may consume.
Mr. Speaker, I rise in opposition to

House Joint Resolution 101, a resolu-
tion to disapprove the Jackson-Vanik
waiver for Vietnam.

Mr. Speaker, I yield the remainder of
my time to the gentleman from Illinois
(Mr. CRANE), the chairman of the Sub-
committee on Trade and ask unani-
mous consent that he be allowed to
control the time.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from California?

There was no objection.
Mr. THOMAS. Mr. Speaker, I reserve

the balance of my time.
Mr. MCNULTY. Mr. Speaker, I ask

unanimous consent that half my time
be yielded to the gentleman from Cali-
fornia (Mr. ROHRABACHER) and that he
be permitted to allocate that time as
he sees fit and that, further, I be per-
mitted to yield the time that I have re-
maining.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from New York?

There was no objection.
Mr. MCNULTY. Mr. Speaker, I yield

myself such time as I may consume.
Mr. Speaker, we discuss this resolu-

tion every year and my position has
not changed. I do not oppose eventual
normalization of trade relations with
Vietnam. We have done that with all of
our former enemies. I oppose doing it
at this time, Mr. Speaker, for very
practical reasons. The latest report
from the Department of Defense MIA
office is that we have found the wreck-
age of two more United Nations mili-
tary planes; a C–130 with nine on board
and an A–6 with two aboard. And pend-
ing examination of those remains, we
have the prospect of the return of 11
more American soldiers who have been
missing in action in Vietnam for lit-
erally decades. And when did we get
that news about those findings? July 2
in the year 2002. Three weeks ago!

I ask the question again: Can we not
wait until we get as full an accounting
as possible of our missing in action in
Vietnam before we proceed further
with this trade relationship? Where are
our priorities?

And I do get emotional about this.
There is an anniversary coming up on
August 9. August 9, 1970, my brother,
H.M.3 William F. McNulty, a medic in
the Navy, transferred to the Marine
Corps, was out in the field in Quang
Nam province patching up his buddies.
He stepped on a land mine and he lost
his life. But his body was recovered.
And he was brought back home, and we
had a wake and a funeral and a burial.
Our family suffered a tremendous loss,
but we had some closure.

I have always wondered how terrible
it must be for an MIA family, never ex-
actly knowing what happened to their
loved one—not for a day, a week, a
month or a year, but for decades. And
so, Mr. Speaker, until we get as com-
plete an accounting as possible of all of
those who are missing in action from
the Vietnam War, I will continue to
support this resolution.

Mr. Speaker, I reserve the balance of
my time.

Mr. CRANE. Mr. Speaker, I yield my-
self such time as I may consume.

Mr. Speaker, I rise in strong opposi-
tion to H.J. Res. 101 and in support of
extending Vietnam’s Jackson-Vanik
waiver. Failure to extend the waiver so
soon after the U.S. Vietnam bilateral
trade agreement entered in, of course,
would send terribly mixed diplomatic
signals and would undermine the eco-
nomic and political reforms now gain-
ing momentum in Vietnam.

The completion of the BTA was a sig-
nificant accomplishment and December
10, 2001, may very well be the most im-
portant date in U.S.-Vietnam relations
since the end of the Vietnam War. The
agreement is the most comprehensive
trade agreement ever signed by Viet-
nam and contains provisions on market
access in goods, trade in services, intel-
lectual property protection, and invest-
ment.

Because the BTA is now in force, the
Jackson-Vanik waiver provides U.S.
firms with greater access to the Viet-
namese market of over 80 million peo-
ple, the 14th most populous country in
the world. Over the first 4 months of
2002, two-way trade between the United
States and Vietnam was up over 60 per-
cent from the same period last year.
The Jackson-Vanik waiver also enables
U.S. exporters doing business in Viet-
nam to have access to U.S. trade fi-
nancing programs, provided that Viet-
nam meet the relevant program cri-
teria.

I visited Vietnam last year and saw
firsthand the enormous potential that
Vietnam offers. Over half of the popu-
lation is under the age of 25 and the lit-
eracy rate is over 90 percent. The Viet-
namese people have a solid work ethic,
an entrepreneurial spirit, and a strong
commitment to education. Continued
engagement between the United States
and Vietnamese Governments and its
peoples will help this potential flour-
ish.

On emigration, the central issue for
the Jackson-Vanik waiver, more than
500,000 Vietnamese citizens have en-
tered the United States under the Or-
derly Departure program. And as a re-
sult of steps taken by Vietnam to
streamline its emigration process, only
a small number of refugee applicants
remain to be processed under both the
Orderly Departure and the Resettle-
ment for Vietnamese Returnees pro-
grams.

Extending Vietnam’s waiver will give
reformers within the Vietnamese gov-
ernment much-needed support to con-
tinue within economic and political re-

forms. I ask my colleagues not to take
away the best vehicle for the United
States to continue to pressure the Vi-
etnamese for progress on issues of im-
portance to us. Therefore, I urge a
‘‘no’’ vote on H.J. Res. 101.

Mr. Speaker, I reserve the balance of
my time.

Mr. LEVIN. Mr. Speaker, I yield my-
self such time as I may consume.

Mr. Speaker, I rise today to oppose
this resolution. The waiver that is the
subject of the resolution issued today
is a continuation in the process of en-
gaging with Vietnam and pressuring it.
The waiver this year will continue the
availability of export-related financing
from OPIC, Ex-Im Bank, and the De-
partment of Agriculture, financing
that is important to American busi-
nesses, their workers and farmers seek-
ing to export and to do business in
Vietnam.

In addition, expanding upon prior
years’ Jackson-Vanik waivers, this
waiver will continue normal trade rela-
tion status for Vietnam.

Vietnam sparks deep emotions, and
very understandably. Our relationship
with Vietnam is a complicated one.
The war left deep and enduring impacts
on both nations and surely on ours. Al-
though for many years we pursued a
policy of isolation of Vietnam, we have
been following in recent years a path of
engagement and pressuring. As men-
tioned, in 1994 we lifted the trade em-
bargo. In 1995 we opened a U.S. em-
bassy. In 1998 the President first
waived the Jackson-Vanik prohibi-
tions. Last year, as mentioned, Con-
gress approved the U.S. Vietnam bilat-
eral trade agreement. That agreement
has been successful in some important
respects, increasing trade both imports
and exports.

Notably the government of Vietnam
has continued to cooperate in helping
to locate U.S. servicemen and women
missing in Vietnam. Just last year,
nine Vietnamese citizens died helping
in the search for U.S. POWs and MIAs.
Our continuing engagement with Viet-
nam has been critical in helping to se-
cure Vietnam’s assistance with these
efforts.

And as also mentioned, there has
been further improvement in terms of
emigration. Unfortunately, the Gov-
ernment of Vietnam has not made
similar movements to improve its
human rights record. The most recent
State Department human rights report
indicates Vietnam’s already poor
human rights record has gone down-
ward. Additionally, Vietnam still has
to make major progress in respecting
and enforcing core internationally rec-
ognized labor rights.

The Memorandum of Understanding
that was signed during the Clinton ad-
ministration has been implemented to
some extent, but there is still a long
way to go. Vietnam continues to deny
its workers, as mentioned, the funda-
mental right to associate freely. And
the recent State Department report in-
dicates that child labor and prison
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labor continue to be wide spread in
Vietnam.

Last year, when we approved the bi-
lateral trade agreement with Vietnam,
I stated that we would watch closely
eventual negotiations of the textile
and apparel agreement, and that any
such agreement must include labor
provisions similar to the positive in-
centives included in the Cambodia
agreement.

b 1100

Negotiations on this agreement have
begun, but there still is no firm com-
mitment by the administration, our
administration, to include positive in-
centive labor provisions, and though
this issue is not yet ripe, while we vote
today, I want to convey to the adminis-
tration and to the government of Viet-
nam that if the core labor standards
issue is ignored in the textile and ap-
parel agreement, it will have serious
repercussions for future Jackson-Vanik
and NTR waivers.

Last week, I expressed this to the
distinguished ambassador from Viet-
nam. So here we have another resolu-
tion. The vast majority of us voted
against it last year. There is no reason
to change our position this year. To do
so would hurt our relations with Viet-
nam. It would hurt our efforts to fully
account for U.S. POWs and MIAs, an
important issue indeed, and I think it
would undercut important reform ef-
forts in Vietnam.

I think on balance the best proce-
dure, the best approach is to continue
what we started some years ago, con-
tinuing to vote to engage and pressure
Vietnam, and therefore, I encourage
my colleagues to oppose this resolu-
tion.

Mr. Speaker, I reserve the balance of
my time.

Mr. ROHRABACHER. Mr. Speaker, I
yield myself such time I may consume.

After hearing the gentleman from
Michigan’s (Mr. LEVIN) description of
how human rights has not been im-
proved and how things are still just as
repressive, it seems to me that he has
just provided enough arguments for us
to say why are we doing the same old
policy if it is not working and the Viet-
namese, that the Vietnamese Com-
munist have just signed another agree-
ment, as my friend, the gentleman
from Illinois (Mr. CRANE) has just said,
big deal, they have signed agreements
for 20 years and broken all of them.
This is no reason we should continue
down a path that has kept the Viet-
namese people in chains and in slavery
and in abject poverty.

During the last 12 months, despite
the Presidential waiver that we are de-
bating today, the Communist regime
has actually increased its brutal re-
pression as the gentleman from Michi-
gan (Mr. LEVIN) suggested in his com-
ments. Religious clergy, advocates of
democracy, ethnic tribal leaders and
members of the tribes in the central
highlands, these are the people who
were the most loyal to American forces

during the war. All have been victim-
ized, and the victimization continues
at a higher pace.

By voting yes on H.J. Res. 101, thus
denying normal trade relations for
Vietnam, we send a message to the
gang of thugs that rule Vietnam that
they must once and for all not just
make agreements but start some real
political reform. Let us see something
happening rather than just talk before
we normalize relations with them.
Only this will allow the Vietnamese
people to enjoy some prosperity, some
peace and some liberty, but they have
been denied this by the regime that
holds them in its grip.

The sad truth is that there will be no
democracy, no human rights and none
of these other things that we hold dear
in the United States, no prosperity, no
freedom for these people in Vietnam
unless their own government starts to
reform, and it has not done so under
the rules that we have been playing
with. We have been treating them as
we treat free governments, which is in-
sane.

Hanoi has recently, in fact, initiated
a new campaign of censorship. They
have even outlawed the watching of
satellite TV. Give me a break, and we
are going to treat them like we do
democratic societies? The primary
cause for the fact that their country is
making any headway economically is
their lack of democracy and freedom
and the fact that it is a Communist
dictatorship that we are talking about.
If we wish Vietnam to succeed, we have
got to do more than just wink and nod
when they make another agreement,
yet they will then violate again and
again.

What we are talking about today, by
the way, is not whether or not we
should engage with Vietnam. It is not
whether we should isolate Vietnam. It
is one thing and one thing only, and
that is, whether or not those business-
men who are free already to sell their
products or to build their factories,
whether or not those businessmen for
the United States will be subsidized by
the American taxpayer in building fac-
tories, manufacturing units in Vietnam
in order to exploit their slave labor,
their labor that is not permitted to
join a union, is not permitted to quit
their jobs.

This is what this debate is all about.
The debate is not about whether we
can sell our products. American busi-
nessmen can sell the products and will
continue to or can build factories at
their own risk, but is whether, as the
gentleman from Michigan (Mr. LEVIN)
calls it, financing will be available.
What we are talking about is financing
that is subsidized by the American tax-
payer through international and na-
tional financial institutions like the
Export-Import Bank.

There is no reason whatsoever we
should be financing the building of fac-
tories, even in democratic societies
overseas, but for countries like Com-
munist China, Vietnam, this is a sin

not only against their people because
we are permitting a few people here to
exploit their labor, but it is a sin
against our people because we are put-
ting them out of work. So let us not ig-
nore the central issue today.

Two central issues, freedom in Viet-
nam and subsidies for American busi-
nessmen to build factories and put our
own people out of work, and let us not
ignore that. We will see if that even
comes up on the other side during the
debate. While extending these subsidies
has not made Vietnam any freer in
these last few years, it has not been
going in the right direction. If it had
been, we would be able to report all of
this stuff.

Instead, what we see are American
businessmen that are leaving Vietnam.
These are the guys who do not have the
subsidies because of the level of corrup-
tion and repression that goes along
with a Communist dictatorship. In that
country, trade data, for example, re-
mains a State secret. Journalists and
public officials continue to be jailed on
charges of treason for merely dis-
cussing trade and economic issues. In
fact, the Communist regime has im-
prisoned business executives locally
and of several major and private cor-
porations simply for criticizing the
government or when their company has
been too successful outside of the cor-
rupt system.

I urge my colleagues to stand up for
American values and international
freedom by voting yes on H.J. Res. 101.
Why subsidize the building of factories
in Communist Vietnam, costing jobs at
home and putting our people out of
work to help a Communist regime.

This globalist dream is not just a
nightmare for America. It demoralizes
those around the world who believe in
liberty and justice and see America as
their only hope.

Mr. Speaker, I reserve the balance of
my time.

Mr. CRANE. Mr. Speaker, I yield 2
minutes to the gentleman from New
York (Mr. HOUGHTON).

Mr. HOUGHTON. Mr. Speaker, there
are just a couple of comments I make.

This all is very confusing, sort of a
double or triple negative, do we oppose
an opposition? Actually, I oppose the
disapproval of the extension of the
waiver, which means we will continue
our relationships with Vietnam.

I can identify with the gentleman
from New York (Mr. MCNULTY) and I
am terribly sorry about the situation
with his brother, but there are others
of us who had members of our family in
not only that war, but other wars have
had the same situation, and I under-
stand what the gentleman from Cali-
fornia (Mr. ROHRABACHER) is saying,
but the same arguments could be used
with Russia.

Mr. MCNULTY. Mr. Speaker, will the
gentleman yield?

Mr. HOUGHTON. I yield to the gen-
tleman from New York.

Mr. MCNULTY. Mr. Speaker, I think
the gentleman is incorrect. I do not
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think we have the same situation be-
cause in prior wars a period of time
went by after the last possible remains
removeable realistically recoverable
were found. We did not have the situa-
tion where we were being blocked from
going to certain areas of the country to
search for remains. We did not have a
situation where three weeks prior to
voting on normalizing relations, we
found new American remains. I do not
think the situation is the same at all.

Mr. HOUGHTON. Mr. Speaker, I un-
derstand what the gentleman is saying,
but there are others of us who have
been in others wars and have other
members of our families and there are
still situations there which are still to
be clarified.

All I was saying is that I identify
with the gentleman, and I am sorry
about that situation because I know
how meaningful it is to him and how
poignant those memories are, but oth-
ers of us have those same type of
things.

The only thing I am saying is that,
very briefly, that if we are going to
look forward rather than back, we
must relate to other people in this
world, including our former enemies,
and I think it is high time that we kept
those relations going, and therefore, I
would strongly oppose the disapproval
in H.J. Res. 101.

Mr. MCNULTY. Mr. Speaker, I yield 5
minutes to the gentlewoman from Cali-
fornia (Ms. SANCHEZ).

Ms. SANCHEZ. Mr. Speaker, today I
rise as a strong supporter and as a co-
sponsor of House Joint Resolution 101,
which disapproves the extension of the
Jackson-Vanik waiver authority for
Vietnam. We have already heard a cou-
ple of comments about human rights
issues and how in Vietnam they have
not improved, and that is true. We
have also heard about our missing in
action and the fact that we have had
more problems recently in trying to
get facts and remains out of Vietnam.

This discussion today about the
Jackson-Vanik waiver is really about
immigration and family reunification
and visas between countries.

What we basically say is if Vietnam
is doing a good job in helping us to re-
unify our families, to send families
over to Vietnam and vice versa, if they
are cooperating with us in a good way,
to have that happen, then we waive
Jackson-Vanik and we give them some
special trade provisions like letters of
credit, the workings of OPEC, some
programs through the Department of
Agriculture.

The fact of the matter is that Viet-
nam is not doing a good job to help us
with immigration, with visas, with
family visits. How do I know that? I
represent the largest group of Viet-
namese outside of Vietnam in the
world. So about 65 percent of immigra-
tion visas, family visits with respect to
Vietnam in this country, those re-
quests go through my office, my office
in Garden Grove, California.

We know what it is like to have to
deal with that government. We know

that when people here who are now
U.S. citizens go to Vietnam to visit
their families, that they are asking for
additional moneys, that they cannot
get their visas to come, that their fam-
ilies cannot get their exit visas. A
country where, on a normal basis, on
an annual basis, a person would maybe
feel like they make $300 or $400 a year,
when they ask somebody for an exit
visa and they tell them it costs $2,000
in order to get it, well, how are they
supposed to do that? How are we sup-
posed to do that?

If we approve for a family member to
come to the United States, but they
cannot get their exit visa because the
government of Vietnam says, oh, we
need $2,000 from that person, then they
are not helping with reunifying these
families, and that is what this waiver
is about. If they are doing a good job
on that, we are going to give these
extra things to help with the trade.

Trade with Vietnam is important. We
approved it. I did not vote for it, but
we approved it as a country over a year
ago, and I believe that as we work with
Vietnam and as we have more business
going on that, hopefully human rights
might get better in Vietnam. They
have not so far. It has gotten worse, we
can take a look at the State Depart-
ment records, and if we are interested
in what is going on with the whole
issue of human rights, just this after-
noon at 3 p.m., a Human Rights Caucus
will hold a hearing on the conditions in
Vietnam with respect to human rights.
They have not gotten any better.

The reality is that even one of the
people who submitted written informa-
tion to us for this hearing this after-
noon was arrested just last week, prob-
ably for having spoken up and sent us
information about what is going on in
that country. We have not heard from
him. We cannot find him. This is what
happens. There is no freedom of the
press in Vietnam. There is no collec-
tive bargaining when a person is work-
ing. They cannot assemble. They can-
not even assemble for church purposes
to do a procession through town to
talk about things. They are not al-
lowed to do that.

There is no freedom and human
rights in Vietnam, and we need to stop
that and that is what we will discuss
this afternoon.

Today, in this Chamber for my col-
leagues, this vote is about whether
they are helping us to bring families
together and they are not. They are
not doing a good job.
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So I would ask my colleagues, please
vote for this resolution. It is time we
stood up and we asked for more. This is
about families. This is about mothers
and fathers who have been here for 10
or 15 years and want their children who
are still in Vietnam.

Mr. LEVIN. Mr. Speaker, I yield 3
minutes to the very distinguished gen-
tleman from California (Mr. GEORGE
MILLER).

(Mr. GEORGE MILLER of California
asked and was given permission to re-
vise and extend his remarks.)

Mr. GEORGE MILLER of California.
Mr. Speaker, I thank the gentleman for
yielding me this time, and I rise in op-
position to the resolution.

The United States and Vietnam have
had a long and sometimes difficult his-
tory. Today, that relationship is one of
increasing cooperation, best symbol-
ized by the expanded trade, growing
tourism, liberalized emigration policies
and improvements in the standard of
living of the Vietnamese people. As in
the past, this record warrants waiving
Jackson-Vanik trade restrictions, as
requested by Democratic and Repub-
lican Presidents alike.

The passage of the Bilateral Trade
Agreement last year played a major
role in building a new relationship be-
tween our people. The Vietnamese gov-
ernment has made continued efforts to-
ward economic, legal and labor reforms
in the 10 months since the BTA was ap-
proved. Trade between our countries is
growing, there is continued full co-
operation on the important POW-MIA
issues, and the Vietnamese government
has moved forward by enacting legal
reforms in the areas of intellectual
property, investment, transparency
and labor. Reimposing trade restric-
tions at this point would represent an
enormous and unnecessary step back-
wards in this flourishing relationship.

Earlier this year, I visited Vietnam
for the third time and had an oppor-
tunity to meet with representatives of
local business and labor unions, the
National Assembly, the International
Labor Organization, and American
business people who are investing in
Vietnam. As a critic of many other
trade agreements that are insensitive
to the legitimate needs of working peo-
ple, I reiterated my message of support
for closer trade and economic relation-
ships between our countries, with the
expectation that working men and
women would benefit from these poli-
cies.

My support for the BTA and for
Jackson-Vanik waivers has never been,
and is not today, unconditional. Trade
needs to work for more than corpora-
tions and shareholders: it must also up-
lift workers and their families through
decent wages, fair working conditions,
safe workplaces, and basic, inter-
nationally recognized labor rights.
Trade can and must be an important
tool for uplifting the conditions and
rights of workers around the world to
internationally recognized standards.

The National Assembly of Vietnam
has just completed rewriting a labor
code which expands the rights of work-
ers with respect to hiring and termi-
nation, severance, workers’ compensa-
tion, and protections for women work-
ers. These are significant reforms, and
through the Labor Memorandum of Un-
derstanding we signed at the time of
the BTA, I expect that the U.S. Gov-
ernment, together with international
groups like the ILO, which has opened

VerDate 11-MAY-2000 05:21 Jul 24, 2002 Jkt 099060 PO 00000 Frm 00011 Fmt 4634 Sfmt 0634 E:\CR\FM\K23JY7.095 pfrm09 PsN: H23PT1



CONGRESSIONAL RECORD — HOUSEH5102 July 23, 2002
a new office in Hanoi, and Social Ac-
countability International, will con-
tinue to work with the Vietnamese to
expand labor protections and upgrade
labor standards.

By our own standards and those rec-
ognized by the signatories of the ILO,
Vietnam still falls short on several
core human rights conventions, espe-
cially the right of free association
which is the core to a genuine inde-
pendent trade union movement. During
my visit to Vietnam, I continued to
emphasize the need for truly inde-
pendent trade unions and a legally pro-
tected collective bargaining policy.

The United States should continue to
carefully monitor progress on this cru-
cial topic, as will international unions
and the ILO itself, because free unions
are the measure of true worker democ-
racy, in Vietnam, in Cambodia, in Mex-
ico and, for that matter, in much of the
United States where labor organizing is
often inadequately protected by cur-
rent law. Unquestionably, we would
like to have these political reforms as
well as liberalization of the economic
system.

Mr. Speaker, I rise in opposition to
this joint resolution and ask others to
do so as well.

Mr. ROHRABACHER. Mr. Speaker,
how much time remains?

The SPEAKER pro tempore (Mr.
FOSSELLA). The gentleman from Illi-
nois (Mr. CRANE) has 91⁄2 minutes re-
maining, the gentleman from Cali-
fornia (Mr. ROHRABACHER) has 9 min-
utes remaining, the gentleman from
New York (Mr. MCNULTY) has 61⁄2 min-
utes remaining, and the gentleman
from Michigan (Mr. LEVIN) has 7 min-
utes remaining.

Mr. ROHRABACHER. Mr. Speaker, I
yield myself 2 minutes.

As this debate goes on, let me again
stress what we are talking about, and I
do agree with my colleague, the gentle-
woman from California (Ms. SANCHEZ),
that the legal essence of what is being
talked about today is whether or not
we should grant normal trade relations
and whether or not, and this should be
based on emigration policy.

As she said, even in the emigration
area, the Communist dictatorship in
Vietnam has not measured up to what
it should and, in fact, I cannot believe,
and I am sure she agrees, that those
Vietnamese who are being victimized
by the extortion of this dictatorship,
that this extortion is not going on
without the knowledge of the dictator-
ship, without the acknowledgment and
probably the profiteering of the very
people that we want to make this great
relationship with.

This is not a debate about whether or
not we should have a good relationship
with the Vietnamese people. It is what
kind of relationship we will have with
the government of Vietnam, a govern-
ment which is a Communist dictator-
ship, which arrests anyone who speaks
up against it, a government that ex-
torts, as we have heard on the floor
today, extorts money from would-be

immigrants, a government that plays
games and continues to play games
with our POWs and the bodies of our
brave soldiers and airmen and Marines
from 20 years ago.

What type of relationship do we want
to have with them? Do we want to
treat them the way we do Italy, Eng-
land, or even Thailand, even more
democratic governments? I do not
think so. I think we should have free
trade and good relations with the peo-
ple of the world and the governments
of the world if they have a free and
democratic government. We should
have free and open trade. But if those
governments are dictatorships that
terrorize their own populations, we
should not have the same type of trade
relations. We should not have a Jack-
son-Vanik waiver.

Mr. Speaker, I reserve the balance of
my time.

Mr. COYNE. Mr. Speaker, I yield 2
minutes to the distinguished gentle-
woman from Illinois (Mrs. BIGGERT).

Mrs. BIGGERT. Mr. Speaker, I thank
the gentleman from Illinois for yield-
ing me this time.

Mr. Speaker, I rise today to urge my
colleagues to oppose the resolution dis-
approving the President’s extension of
the Jackson-Vanik waiver for Vietnam.
It has been 8 years since we ended our
trade embargo and began the process of
normalizing relations with Vietnam.
Over these few years, good progress has
been made. From its accounting of U.S.
POWs and MIAs, to its movement to
open trade with the world, to its
progress on human rights, Vietnam has
moved in the right direction. Vietnam
is not there yet, but Vietnam is mov-
ing in the right direction.

Mr. Speaker, H.J. Resolution 101 is
the wrong direction for to us to take
today. Who is hurt if we pass this reso-
lution? We are. It is the wrong direc-
tion for U.S. farmers and manufactur-
ers, who will not have a level playing
field when they compete with their Eu-
ropean or Japanese counterparts in
Vietnam. It is the wrong direction for
our joint efforts with the Vietnamese
to account for the last remains of our
soldiers and to answer, finally, the
questions of their loved ones here. And
it is the wrong direction for our efforts
to influence the Vietnam people, 65
percent of whom were not even born
before the war was waged.

Let us not turn the clock back on
Vietnam. Let us continue to work with
them, and in so doing teach the youth-
ful Vietnamese the values of democ-
racy, the principles of capitalism, and
the merits of a free and open society.

Mr. LEVIN. Mr. Speaker, I yield 3
minutes to a very distinguished col-
league, the gentleman from Illinois
(Mr. EVANS).

Mr. EVANS. Mr. Speaker, I thank
the gentleman for yielding me this
time, and I urge my colleagues to op-
pose the resolution before us.

I have heard several people talk
about what this is all about and to
make a good faith attempt to try to set

the limits of the debate and to move
forward. But what I think I can add to
this debate is that I have been to Viet-
nam and seen the work of the Joint
Task Force on Full Accounting, our
military presence tasked with looking
for our missing-in-action.

I visited these young men and
women, and they are among the brav-
est and most motivated soldiers I have
ever met. Everyday, from the jungle
battle sites to the excavation of crash
sites on mountain summits, they put
their lives in harm’s way to find our
missing. It is talking with them that it
was clear to me their mission was one
that they totally believed in.

Last year, seven Americans of this
task force, along with nine Viet-
namese, lost their lives in a helicopter
crash on the way to a recovery mis-
sion. We should not forget these Amer-
ican heroes, or soldiers, who gave their
lives to accomplish the mission they
had believed was their highest duty
and honor. If we pass this resolution of
disapproval, we would be hindering this
mission. The only way to carry this out
is to be in Vietnam. Maintaining that
presence means honoring our promises
to Vietnam. Passing this resolution
would send the wrong signal to the Vi-
etnamese, not to mention the brave
Americans who are still searching, as
we meet here today, in the rice paddies
and mountains of Vietnam.

This is the fifth year that this House
will vote on a resolution of dis-
approval. Since we first voted on this,
the House has each time, with growing
and overwhelming support, voted down
this resolution. With last year’s pas-
sage of the Bilateral Trade Agreement,
we are truly embracing a successful
policy that will advance our Nation’s
interests and goals of achieving a more
open and cooperative Vietnam. Let us
stay the course. Please vote against
this resolution.

Mr. CRANE. Mr. Speaker, I yield 3
minutes to the distinguished gen-
tleman from Maryland (Mr.
GILCHREST).

Mr. GILCHREST. Mr. Speaker, I
thank the gentleman for yielding me
this time.

I rise in support of America’s contin-
ued trade with Vietnam. In the 1870s,
the French moved into Southeast Asia,
particularly Vietnam, isolated that
country, demeaned the people and took
away their dignity. That lasted until
1940. The Japanese moved in, isolated
Vietnam from the rest of the world, de-
meaned the population, and took away
their dignity. In 1945, the French
moved back in and did the same thing.
So for well over a century the Viet-
namese were isolated from the rest of
the world, could not exchange informa-
tion, had no trade, had no expertise or
skill to understand the nature of a na-
tion having its own sovereignty, knew
nothing about World War II which we
fought to have a nation determine its
own destiny, and there has been trou-
ble in the 1950s and in the 1960s and the
1970s, and then the United States fi-
nally decided that in order to help the
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Vietnamese gain some dignity, to have
a sense of the international commu-
nity, they needed the skills, the exper-
tise, and, yes, the hope, and so what we
have been doing over the last so many
years is expanding the horizon for the
Vietnamese people so they have what
it takes to change their government
from the inside while we make strong
attempts to change their government
from the outside, especially through
the requirements of the trading agree-
ments. Take the trading agreements
away, take Americans away from the
landscape of Vietnam, and the Viet-
namese people go back to that isola-
tion. They go back to the demeaning
effects of what communism can do
when no one reaches in to wrestle that
juggernaut.

So what this debate is about is we
understand, we know the nature of the
government of Vietnam, and I have
been back to Vietnam after I served
there in the 1960s, and, yes, I have sat
at a table with the same people that
fought against me in the same region
at the same time and they said, ‘‘We
are communist,’’ and I said, ‘‘You
would be better off giving your people
some sense of freedom, freedom of the
press, freedom of assembly, freedom to
bargain,’’ et cetera. So we know the
government and we are working with
the government to pull them out of
that mindset because communism does
not work, but we cannot give up on the
people as well. And the way we get into
the country to deal with the Viet-
namese people to give them hope, to
give them dignity, to give them the
skills that are necessary to rise up out
of the problems that exist there is
through the requirements in trade.

Mr. ROHRABACHER. Mr. Speaker, I
yield 3 minutes to the gentleman from
Virginia (Mr. WOLF) who has been in-
volved personally in almost every
human rights fight in the Congress
since I got here 14 years ago and whom
I deeply respect.

b 1130

Mr. WOLF. Mr. Speaker, I rise today
to support the legislation that dis-
approves granting Vietnam normal
trade relations, and I appreciate the
faithfulness of the gentleman from
California (Mr. ROHRABACHER) on this
issue.

The government of Vietnam is a
gross violator and abuser of human
rights. It persecutes all faiths, Bud-
dhists, Roman Catholics and Protes-
tants. The State Department’s most re-
cent annual report on international re-
ligious freedom cites that ‘‘police rou-
tinely arbitrarily detained persons
based on their religious beliefs and
practices. Groups of Protestant Chris-
tians who worshipped in house church-
es in ethnic minority areas were sub-
jected to detention by local officials
who broke up unsanctioned religious
meetings. Authorities also imprisoned
persons for practicing religion illegally
by using provisions of the penal code
that allow for jail terms of up to 3

years for abusing freedom of speech,
press or religion.’’ There are an esti-
mated 2 dozen religious prisoners today
as we debate this resolution.

According to the State Department’s
report on religious international free-
dom, a Roman Catholic priest, Father
Ly, has been in prison for several years
and it is almost like nobody knows who
Father Ly is, because he testified at a
hearing held by the U.S. Commission
on International Religious Freedom.

Vietnam persecutes believers. It
abuses those who fought alongside
those in the United States. This Con-
gress and this administration want to
now give them normal trade relations.
Vietnam should not get normal trade
relations until its human rights record
substantially improves.

Furthermore, there are now 348 de-
tainees from Vietnam in U.S. custody,
violent prisoners that are in United
States prisons. These are Vietnamese
prisoners who have finished their term,
are violent, and yet the Vietnam gov-
ernment will not take them back. They
will not take them back. I believe that
we should press the State Department
and the Department of Justice, and the
U.S. Ambassador in Vietnam ought to
be speaking out on this issue. The si-
lence coming out of our embassy in
Vietnam is deafening. The silence is
deafening.

Mr. Speaker, Members who vote to
grant Vietnam normal trade relations
in the belief that engagement and
trade will improve Vietnam’s records
ought to speak out. Anyone who votes
for this, speaking out publicly to the
Vietnamese government, will help
raise attention to the human rights
problems and put pressure on the Viet-
namese to stop persecuting Catholics,
Protestants, and Buddhists.

Mr. LEVIN. Mr. Speaker, I yield 3
minutes to the gentleman from Oregon
(Mr. BLUMENAUER).

Mr. BLUMENAUER. Mr. Speaker, I
thank the gentleman for yielding me
this time to speak against this resolu-
tion.

Mr. Speaker, I would begin by agree-
ing with my colleague from Virginia
that people on both sides of the aisle
have a responsibility to speak out on
the continuing problems with human
rights abuse, particularly religious
freedom in Vietnam. I noted my col-
league from Michigan had a very bal-
anced statement in terms of looking at
the snapshot.

This year’s annual vote to disapprove
the President’s waiver comes less than
a year after the historic vote to ap-
prove normal trade relations. We have
seen solid progress and accomplish-
ments since 1998 in my tenure in the
House. Progress has not just been in
economic opportunity for American
companies in Vietnam and doing busi-
ness in Vietnam, although those are
important, particularly given these
troubled economic times, we have seen
progress in terms of the growing pros-
perity of the Vietnamese people, an 8
percent increase in per capita income

in just this last year alone, and a ten-
fold increase in private firms that are
doing business in Vietnam. We have
seen progress in assuring continued
progress and repatriating the remains
of hundreds of Americans missing in
action in Vietnam. I was there 2 years
ago with President Clinton and
watched men and women from both
countries working to make sure that
we are answering these questions.

More has been done in this war than
any other war in American history. We
have made progress in assuring the
rights of Vietnamese returnees seeking
to resettle in their homeland, and of
Vietnamese citizens seeking to emi-
grate from Vietnam to the United
States.

Yes, the human rights record is a
dark spot, but revoking normal trade
relations with Vietnam is not going to
accelerate progress. Even the uneven
progress in the course of this last year,
we see that most of the promises, most
of the benchmarks have in fact been
met. I have done as the gentleman
from Virginia (Mr. WOLF) has sug-
gested, when I have been in Vietnam, I
have used the opportunity to press the
need for religious freedom and the op-
portunity for Vietnamese to practice
their faith. That is going to be critical
for Vietnam to be fully accepted into
the family of nations.

But the fact is this is a government
in transition. The old guard took over
a year to figure out that they could ac-
cept yes for an answer and approve the
bilateral trade agreement.

Mr. Speaker, I have experienced first-
hand the warmth of the Vietnamese
people, 80 percent of whom were mere
children or were not even born during
the Vietnam War. I have seen their ea-
gerness to embrace American innova-
tion and American values. I strongly
urge that we continue with our
progress by rejecting this resolution
today.

Mr. MCNULTY. Mr. Speaker, I yield 3
minutes to the gentlewoman from Cali-
fornia (Ms. LOFGREN).

Ms. LOFGREN. Mr. Speaker, I rise in
strong support of H.J. Res. 101, dis-
approving the extension of the waiver
authority in section 402(c) of the Trade
Act of 1974 with respect to Vietnam.

I am proud to represent a community
in Santa Clara County that has been
greatly enriched by the contributions
of its Vietnamese American residents.
For many years now, first an immigra-
tion attorney, a local elected official,
and now as a Member of Congress, I
have worked closely with these Ameri-
cans on two issues close to their hearts
and to mine, immigration and human
rights.

Quite a few of my constituents came
to San Jose as refugees, escaping an
oppressive political regime. That is
why I value their knowledge, experi-
ence and support, and that is why I be-
lieve their unique perspective on the
U.S. relationship with Vietnam de-
serves deference.

While we are constantly told that the
government of Vietnam is making
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progress in the area of human rights, I
continue to hear about political perse-
cuting and unwarranted detentions
from my friends in the Vietnamese
community. Later today, the Human
Rights Caucus will be holding a hear-
ing on freedom of expression in Viet-
nam.

Article 69 of the Vietnamese con-
stitution recognizes freedom of opin-
ion, expression and association for all
its citizens, but the Vietnamese people
are denied these privileges daily. Viet-
namese authorities continue to sensor
mail, telephone calls and e-mail. Free-
dom of the press is a joke. While 500 pa-
pers exist in Vietnam, not one is pri-
vately owned. All radio and television
stations are state-owned.

Amnesty International and Human
Rights Watch have detailed cases, and
their list of abuses is long. The U.S.
State Department and humanitarian
groups have reported that the Vietnam
human rights situation has actually
worsened in 2001, especially with regard
to ethnic minorities like the
Montagnards. There are reports of har-
assment of prominent dissidents in
Vietnam, and Hanoi still implements
strict control over the press.

If Vietnam is making such great
strides towards human rights, then
why are we continuing to hear that
those who try to express themselves
freely are routinely detained?

I believe in free trade. I have voted
for trade agreements, but I believe that
the situation in Vietnam is different.
Here we have a clear opportunity to
change the course of this Nation’s be-
havior in exchange for trade. If we in-
sist on human rights, Vietnam will
comply in order to obtain a trade rela-
tionship with America. I ask my col-
leagues to support H.J. Res. 101. Stand
up to the communists in Vietnam. In-
sist on human rights in Vietnam in ex-
change for free trade.

Mr. CRANE. Mr. Speaker, I yield 2
minutes to the gentleman from Ari-
zona (Mr. KOLBE).

Mr. KOLBE. Mr. Speaker, I thank the
gentleman for yielding me this time. I
rise in opposition to this resolution
that would overturn the waiver of
Jackson-Vanik for Vietnam.

Mr. Speaker, it is clear to me that
economic engagement with Vietnam is
critical. It is critical if we are going to
have progress on the economic and po-
litical fronts. The kind of engagement
that we have today promotes economic
growth. It promotes the reduction of
poverty in that country, and those cer-
tainly are goals that we are seeking to
achieve around the world. As it encour-
ages economic freedom in the country,
it thereby helps to promote human
rights and political pluralism.

I think of two other countries in that
region that have had similar kinds of
histories, Taiwan and South Korea.
Both of those countries did not have
good records on human rights. They
did not have expressions of support for
human rights or political freedom and
political pluralism. But today those

are flourishing democracies, and they
are flourishing because of the economic
progress that has been made in those
countries. The same can be said of
Vietnam.

I was in Vietnam just a year ago. It
had been 10 years since my last visit,
and the changes which have taken
place are very, very dramatic in Viet-
nam. This is a country that is clearly
on the edge of making huge progress
economically; and as it does, I think
one can predict with absolute certainty
that there will be progress on the polit-
ical front as well.

If we were to revoke normal trade re-
lations with this country, it means
that we isolate the country politically.
As we do that, we give them reason not
to move towards more openness, more
freedom and pluralism. It is not in our
interest, economically or politically,
from our national security standpoint,
to isolate Vietnam. It is in our interest
to integrate it into the trading system
and the economic integration of South-
east Asia.

Mr. Speaker, I hope that this resolu-
tion will be defeated and that we will
continue to grant normal trade rela-
tions with Vietnam.

Mr. ROHRABACHER. Mr. Speaker, I
yield myself 3 minutes.

Mr. Speaker, this has nothing to do
with isolating Vietnam, and everybody
in this debate should understand that.
It has nothing to do with whether or
not Americans should be able to sell
their products in Vietnam. People can
sell whether we grant them this waiver
or normal trade relations status. They
can still go over and build factories and
sell products. We certainly are not
going to isolate Vietnam.

What this is about, in essence, unless
Vietnam gets this normal trade rela-
tions, gets this Presidential waiver,
what is happening, American business-
men will be denied subsidies given to
them through international and our
national financial institutions. They
will be denied the subsidies for their in-
vestment in building factories in Viet-
nam. That is what is really going on
here. Yet no one else addresses that. I
mentioned that in the beginning. None
of the other Members participating in
the debate say that.

Let us address this. Why should we be
subsidizing with our tax dollars the
building of factories in Vietnam, a
communist dictatorship, so that some
of our profiteers, our businessmen who
would like to make profit off labor that
does not have a right to quit, does not
have a right to complain or unionize,
does not have any competition, we are
going to have slave labor basically over
there manufacturing in companies and
in plants that have been built by the
American taxpayers’ subsidy.

Mr. Speaker, that is what this is all
about. That is wrong in communist
China. It is wrong in Vietnam. It is
something that we should not be doing
in China. It has not opened up the soci-
ety. And for 8 years it has not opened
up the society in Vietnam. This is prof-

iteering at the expense of slave labor.
This is wrong. That is the central issue
at hand.

They have been playing games with
us about our POWs. Let me just sug-
gest this. Last year during this debate
I remember our good friend and former
colleague, Mr. PETERSON was here, and
when I said the Vietnamese had not
been forthcoming with the records on
the prisons where they held our POWs
during the war, the word was spread,
oh, no, they have given us all of the
records, and that came from Mr. PE-
TERSON, who was then our ambassador.
Guess what, after the debate and I
talked to him, oh, no, he had been mis-
taken. They have not given us those
records.

They have not been forthcoming on
that, and we have seen no progress on
human rights. We should not be giving
them credits and subsidizing our busi-
nessmen to build factories there.

b 1145
Mr. Speaker, I reserve the balance of

my time.
Mr. MCNULTY. Mr. Speaker, I yield 1

minute to the gentlewoman from Texas
(Ms. JACKSON-LEE).

(Ms. JACKSON-LEE of Texas asked
and was given permission to revise and
extend her remarks.)

Ms. JACKSON-LEE of Texas. Mr.
Speaker, why do we not put this in his-
torical context? Why do we not remem-
ber the Vietnamese people who fought
alongside our young men and women
for freedom and justice? This is not a
trade bill. This is, frankly, rewarding
those who continue to punish those
hard-working, dedicated freedom fight-
ers in Vietnam and punish their fami-
lies who are here in the United States,
refusing to allow their families to re-
unite with my own constituents and
constituents across this Nation who
work hard every day in our commu-
nities and cannot see their family
members.

This is not a trade question, because
I do believe that it is important for
cultural exchange and the opportuni-
ties for trade exchange between our
mutual businesses if it is fairly done, if
those who are working are paid fairly
in Vietnam, if no slave labor is used, if
no human rights violations are used
against those in that country.

What kind of morals do we have if we
allow trade to be superior to the idea of
freedom for the people? We should sup-
port this resolution and deny trade
until Vietnam understands the real es-
sence of human rights and freedom and
justice.

Mr. MCNULTY. Mr. Speaker, before I
recognize my final speaker, I would ask
the Speaker to outline the order in
which the closing statements will take
place.

The SPEAKER pro tempore (Mr.
FOSSELLA). The gentleman from Illi-
nois (Mr. CRANE) will close, the gen-
tleman from New York (Mr. MCNULTY)
will be in support, the gentleman from
Michigan (Mr. LEVIN), and the gen-
tleman from California (Mr. ROHR-
ABACHER).
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Mr. MCNULTY. Mr. Speaker, I sug-

gest that the order will be the reverse
of what the Chair just outlined.

Mr. ROHRABACHER. We need the
time as well, Mr. Speaker.

The SPEAKER pro tempore. The
Chair was designating from the close
backward. The gentleman from Illinois
(Mr. CRANE) has the right to close.

Mr. MCNULTY. That is correct. The
order of closing, then, will be the gen-
tleman from California (Mr. ROHR-
ABACHER), the gentleman from Michi-
gan (Mr. LEVIN), myself, and then the
chairman?

The SPEAKER pro tempore. The gen-
tleman is correct. The gentleman from
Illinois (Mr. CRANE) has 21⁄2 minutes re-
maining, the gentleman from New
York (Mr. MCNULTY) has 3 minutes re-
maining, the gentleman from Michigan
(Mr. LEVIN) has 2 minutes remaining,
and the gentleman from California (Mr.
ROHRABACHER) has 11⁄2 minutes remain-
ing.

Mr. MCNULTY. Mr. Speaker, I yield 1
minute to the gentleman from
Vermont (Mr. SANDERS).

Mr. SANDERS. I thank my friend for
yielding me this time.

Mr. Speaker, I understand that the
big money interests want us to have a
free trade agreement with Vietnam be-
cause it works in their interest. How
wonderful it is for them to throw
American workers out on the street so
they can move to Vietnam and China
and Mexico and pay desperate people 20
cents an hour, and they can make all
kinds of profits while American work-
ers lose their jobs. The truth is our cur-
rent trade policy is a disaster. In the
last 4 years under NAFTA and MFN
with China and trade agreements with
Vietnam, we have lost millions of fac-
tory jobs. In fact, we have lost 10 per-
cent of our manufacturing base.

In my small State of Vermont, com-
panies cannot compete against cheap
imports. All over this country, compa-
nies are running to China and Vietnam
to exploit the people in those coun-
tries. It is incomprehensible to me that
any Member of this Congress who
wants to protect American workers
would vote against the amendment of
my friend from California.

Mr. ROHRABACHER. Mr. Speaker,
there are some true champions of
human freedom in this body and none
has a stronger voice and has been ac-
tive as long as the gentleman from New
Jersey (Mr. SMITH) to whom I yield 1
minute.

(Mr. SMITH of New Jersey asked and
was given permission to revise and ex-
tend his remarks.)

Mr. SMITH of New Jersey. Mr.
Speaker, I rise in strong support of the
gentleman’s resolution.

It seems inconceivable to me that we
could be waiving Jackson-Vanik at a
time when the Vietnamese Government
is paying $100 a head for the return of
the Montagnards who have been escap-
ing. Dissidents, men and women who
have been repressed by this govern-
ment, are being returned from Cam-

bodia back to this repressive regime.
To waive this in the Pollyanna-ish
view that somehow human rights are
improving is inconceivable to me.

I would also point out to my col-
leagues that this body passed the Viet-
nam Human Rights Act, which I intro-
duced, overwhelmingly last year, 410 to
one. The Vietnamese Government has
moved Heaven and Earth in the other
body to put a hold on that legislation
which simply looks for human rights
improvements. They have not hap-
pened, I say to my colleagues. We need
to step up to the plate and say, despite
the expectations that might have been
there, they have not been realized.
Human rights continue to be trashed.

I again rise in strong support of the
gentleman’s resolution.

Mr. Speaker, I submit the following
letter for inclusion in the CONGRES-
SIONAL RECORD:
COMMISSION ASKS SECRETARY POWELL TO

RAISE RELIGIOUS FREEDOM ISSUES WITH
VIETNAM AT ASEAN MEETING

WASHINGTON, July 23—The U.S. Commis-
sion on International Religious Freedom, a
federal agency advising the Administration
and Congress, last week wrote Secretary of
State Colin L. Powell, asking that he raise
religious freedom issues with Vietnamese of-
ficials during the ASEAN Regional Forum at
the end of this month. The text of the letter
follows:

JULY 17, 2002.
DEAR SECRETARY POWELL: I am writing on

behalf of the U.S. Commission on Inter-
national Religious Freedom, which urges you
to raise prominently the protection of reli-
gious freedom in Vietnam during your up-
coming participation at the ASEAN Re-
gional Forum in July 2002. We also urge you
to impress your Vietnamese officials that
improvements in the protection of religious
freedom in Vietnam are critical to con-
tinuing progress in U.S.-Vietnam relations.

Since the Congress ratified the U.S.-Viet-
nam Bilateral Trade Agreement (BTA) in
September 2001, the protection of religious
freedom in Vietnam continues to be minimal
at best. In February 2002, the Commission
sent a delegation to visit that country. De-
spite the increase in religious practice con-
tinues its repressive policy toward all reli-
gious and their followers in Vietnam.

Key Vietnamese religious dissidents re-
main under house arrest or imprisoned, in-
cluding two senior leaders of the outlawed
Unified Buddhist Church of Vietnam (UBCV)
? Most Venerable Thich Huyen Quang and
Venerable Thich Quang Do ? and a Hoa Bud-
dhist leader, Mr. Le Quang Liem. Mr. Quang
has been denied access to much needed med-
ical treatment. in addition, Father
Thaddeaus Nguyen Van Ly, who last year
submitted written testimony to the Commis-
sion, was sentenced to 15 years in prison
after having been convicted on charges of
‘‘undermining state unity’’ and ‘‘slandering
the government.’’ During the Commission’s
visit, Vietnamese officials refused the dele-
gation’s requests to meet with these and
other religious leaders who were either in
prison or under house arrest.

Government officials continue to harass
leaders of unregistered religious organiza-
tions and their followers, particularly unreg-
istered Protestant fellowships, as well as
clergy members of officially recognized reli-
gious groups who oppose government inter-
ference in their activities. At the same time,
Vietnamese authorities have refused to reg-
ister some religious groups. For example, the

Vietnamese government has refused to reg-
ister or permit any activity of Baha’i adher-
ents, whose membership in Vietnam before
1976 counted close to 200,000. Meanwhile, pro-
vincial and local officials continue to force
Hmong Christians in northwestern Vietnam
to renounce their faith. Hmong Christian
leaders have been arrested and beaten, and
their followers are not allowed to meet in
homes and conduct worship. Catholic bishops
continue to have limits imposed on them by
the government regarding the number of
candidates who can be admitted to study for
the priesthood as well as the number of
qualified men who are allowed to be ordained
to the priesthood.

Although the government recognized the
Evangelical Church of Vietnam in the South
in April 2001, that recognition apparently
has not been extended to the Montagnards
who reside in the Central Highlands. Govern-
ment repression of religious freedom for
Monagnard Christians, coupled with an ongo-
ing land dispute between the Montagnards
and the government, led to unrest and gov-
ernment crackdown in February 2001 that ul-
timately resulted in the flight to Cambodia
of over 1,000 Montagnards. Nonetheless, it
appears that the Vietnamese government
continues to violate the right to religious
freedom of Montagnard Christians in the
Central Highlands through arrests and the
closing of churches.

In light of these conditions, the Commis-
sion urges you to raise these issues in sub-
stantive discussions with Vietnamese offi-
cials during your attendance at the ASEAN
Regional Forum. In particular, we hope you
will inquire about the confinement of Mr.
Quang, Mr. Do, and Mr. Liem, and the im-
prisonment of Fr. Ly.

Furthermore, we wish to draw your atten-
tion to the following recommendations, first
set out in our 2001 Annual Report. We urge
you to press the Vietnamese government to
take the following steps:

(1) Release from imprisonment, detention,
house arrest, or intimidating surveillance
persons who are so restricted due to their re-
ligious identities or activities.

(2) Permit full access to religious leaders
by U.S. diplomatic personnel and govern-
ment officials, the U.S. Commission on
International Religious Freedom, and inter-
national human rights organizations. The
government should also invite a return visit
by the UN Special Rapporteur on Freedom of
Religion.

(3) Establish the freedom to engage in reli-
gious activities (including the freedom for
members of religious groups to select their
own leaders, worship publicly, express and
advocate religious beliefs, and distribute re-
ligious literature) outside state-controlled
religious organizations and eliminate con-
trols on the activities of officially registered
organizations. Allow indigenous religious
communities to conduct educational, chari-
table, and humanitarian activities, in ac-
cordance with the UN Declaration on the
Elimination of All Forms of Intolerance and
Discrimination.

(4) Permit religious groups to gather for
observance of religious holidays.

(5) Return confiscated religious properties.
(6) Permit domestic Vietnamese religious

organizations and individuals to interact
with foreign organizations and individuals.

(7) Permit domestic Vietnamese religious
and other non-governmental organizations
to distribute their own and donated aid.

(8) Support exchanges between Vietnamese
religious communities and U.S. religious and
other non-governmental organizations con-
cerned with religious freedom in Vietnam.

In its May 2001 report, the Commission
also recommended that the U.S. government
continue to support the ASEAN Human
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Rights Working Group, and that it should
encourage the Vietnamese government to
join the working group by establishing a na-
tional working group. The Commission urges
you to take this opportunity to engage offi-
cials of the ASEAN working group in serious
discussions about the promotion of human
rights, including religious freedom, among
ASEAN member states. Moreover, we urge
you to impress upon Vietnamese officials
that the establishment of a national working
group by their government would be an im-
portant sign of Vietnam’s commitment to
protecting religious freedom and other
human rights.

Thank you for your consideration of the
Commission’s recommendations. We would
be grateful if you would share with us the
findings and achievements of your visit upon
your return.

Respectfully,
FELICE GAER,

Chair.

Mr. ROHRABACHER. Mr. Speaker, I
yield myself the balance of my time.

We have heard over and over again
that there has been progress made in
Vietnam, but there has been no
progress, obviously no progress, on
human rights. They have gone the op-
posite direction. We have heard there
has been progress in POWs. That is not
true. Again, let me reaffirm that they
have never given the reports that we
have been begging for for the records
for the places where they kept our
POWs so we could determine how many
POWs were kept afterwards. And there
is never an excuse because of the lack
of human rights in Vietnam for us to
subsidize the building of factories with
American tax dollars, putting our own
people out of work in a Communist dic-
tatorship.

I call on my colleagues to support my
resolution in denying this waiver of
normal trade relations with this Com-
munist dictatorship. Let us not throw
our people out of work to give the
chance for subsidized loans to our big
businessmen to build factories in
Vietnam.

Mr. LEVIN. Mr. Speaker, I yield my-
self the balance of my time.

Trade is rarely a matter of a single
dimension. I always resist the argu-
ments that pretend or assume that
trade is all one way or all the other.
There are usually considerations on all
sides of the trade equation. I do not
think trade by itself is a guarantee of
political freedom. There has to be pres-
sure on governments. It depends on the
situation. But there also has to be en-
gagement in most circumstances as
well as pressure. That is what this dis-
cussion today is all about.

We have spent, many of us, a lot of
time with former Ambassador Pete Pe-
terson. He has assured us that Vietnam
is not the same place today as it was 10
or 15 or 20 years ago. It is moving some
steps forward, and it is also at times
moving backwards. Our job is to help it
keep moving in the right direction.

Mr. Speaker, the vote today if it suc-
ceeds relates not only to subsidies. It
would revoke the bilateral trade agree-
ment that was passed here by a very
substantial margin just last year. I

think those who voted in favor of that
bilateral trade agreement have no rea-
son today to change their vote. Those
who have voted against this resolution
in the past have no reason to change
their vote. We will see in the future
what happens, for example, with the
textile agreement, and I have already
made clear the position of many of us.
But today we should remain on the
course of both engagement and pres-
sure.

I urge opposition to this resolution.
Mr. MCNULTY. Mr. Speaker, I yield

myself the balance of my time.
I thank Chuck Henley, Ron Cima,

and Boyd Sponaugle of the Office of the
Secretary of Defense for all of the lat-
est information which they have sup-
plied to me with regard to our MIAs. I
am grateful to them and all of those
who are helping to bring our MIAs
home.

Mr. Speaker, we heard a lot about
priorities today. I try to keep my pri-
orities straight. Part of that is remem-
bering that had it not been for all of
the men and women who wore the uni-
form of the United States military
through the years, some of whom are
present in this Chamber right now, I
would not have the privilege of going
around bragging, as I often do, about
how we live in the freest and most open
democracy on the face of the Earth.

Freedom is not free. We have paid a
tremendous price for it. That is why I
try not to let a day go by without re-
membering with deepest gratitude all
of those who, like my brother Bill and
tens of thousands of others through the
years, gave their lives in service to this
country. And it’s why I’m thankful for
people like J. Leo O’Brien, whose fu-
neral I attended yesterday. Leo was
part of what we call ‘‘the greatest gen-
eration’’—those who served in World
War II. Leo served, put his life on the
line for all of us, for our families, and
for all that we hold dear, and thank-
fully came home and rendered out-
standing service in the community. He
then raised a beautiful family to carry
on in his fine tradition. That is what
America is all about. Veterans are the
reason why, when I get up in the morn-
ing, the first two things I do are to
thank God for my life and then vet-
erans for my way of life.

And so, Mr. Speaker, on behalf of all
1,442 Americans missing in action in
Vietnam and their families, I support
this resolution.

Mr. Speaker, I yield back the balance
of my time.

Mr. CRANE. Mr. Speaker, I yield my-
self the balance of my time.

In response to some of the arguments
that have come up earlier, I would like
to make just a couple of observations,
one dealing with the Overseas Private
Investment Corporation. It is charging
user fees historically, and it is a U.S.
Government agency that operates at
no net cost to U.S. taxpayers. OPIC has
earned a net profit in each year of op-
erations, $125 million in fiscal year
2001, and its reserves currently stand at

more than $4 billion. OPIC projects
have also generated $64 billion in U.S.
exports and created nearly 250,000
American jobs. OPIC projects are care-
fully screened for their U.S. employ-
ment effects. OPIC does not support
any projects that might harm the U.S.
economy or that would result in the
loss of U.S. jobs.

It is imperative that we continue
Vietnam’s Jackson-Vanik waiver. It is
in the United States’ interest to have
an economically healthy Vietnam that
is engaged with a global community of
nations. Vietnam is currently negoti-
ating its accession to the World Trade
Organization; and I fully support that
effort, provided it is based on commer-
cially sound terms. The BTA and its
implementation offer an important
road map for Vietnam to follow to help
achieve that goal.

Although Vietnam has far to go in
improving human rights for its people,
withdrawing the Jackson-Vanik waiver
would eliminate our ability to influ-
ence its policies. I urge my colleagues
to defeat this resolution.

Mr. LAFALCE. Mr. Speaker, I rise in opposi-
tion to H.J. Res. 101, the resolution of dis-
approval of the President’s waiver of the Jack-
son-Vanik Amendment for Vietnam.

On June 3, 2002, President Bush notified
Congress of his intention to issue a limited
Jackson-Vanik waiver for trade relations with
Vietnam for another year. I agree with the
President’s action and believe that it is in our
national interest to continue a policy of en-
gagement with Vietnam.

Since the early 1990s, the United States
has taken various steps to improve relations
with Vietnam. In 1994, President Clinton lifted
the U.S. trade embargo on Vietnam in rec-
ognition of the progress made in accounting
for prisoners of war and servicemen missing in
action. In 1995, President Clinton established
diplomatic relations with Vietnam.

Last year trade between the United States
and Vietnam totaled $1 billion. While such
amount is not large relative to our total trade
with the rest of the world, it is significant for
Vietnam and is an important degree of en-
gagement with a country that was once our
enemy.

Last fall, Congress enacted legislation that
ratified a U.S.-Vietnam bilateral trade agree-
ment and extended normal trade relations to
Vietnam. As in the case of China and some
other countries, an annual review of Vietnam’s
trade status is required by the Jackson-Vanik
amendment to the 1974 Trade Act.

If this resolution was adopted, Vietnam
could not receive U.S. government credits, or
credit or investment guarantees, such as
those provided by the Overseas Private In-
vestment Corporation (OPIC), the Export-Im-
port Bank and the U.S. Agriculture Depart-
ment. In addition, imports from Vietnam would
be subject to much higher tariffs and duties.
These measures, which we grant to countries
with which we have normal trade relations,
would severely damage our trade with Viet-
nam.

The trade fostered by normal trade relations
with Vietnam, relations that require a Jackson-
Vanik waiver, are necessary for the United
States to more effectively push for reform in
Vietnam. As a result of the normalizing of
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trade and diplomatic relations with Vietnam,
Hanoi has made major progress on freedom
of emigration, including helping with last year’s
resettlement of 3,000 former boat people held
in refugee camps throughout Asia. In addition,
Vietnam has steadily improved cooperation in
locating U.S. servicemen missing in action. Fi-
nally, the very act of trading with the United
States, and the desire to increase that trade,
is resulting in the beginning of meaningful eco-
nomic reforms in Vietnam.

This is a lesson that sadly, this Administra-
tion has not applied to relations with Cuba.
There we have had a decades long trade em-
bargo, and economic sanctions, that has done
nothing, absolutely nothing, to loosen or un-
dermine the hold of the Castro regime on the
Cuban people. I urge the Administration to re-
view the success of its actions on trade with
Vietnam and apply that lesson to trade with
Cuba. We will improve human rights and the
economic situation of the Cuban people faster
with a policy of trade engagement than with
maintaining the status quo policy of failed
trade sanctions.

In the meantime, we must continue to main-
tain normal trade relations with Vietnam. Per-
haps another year’s successful trade with Viet-
nam will convince the Administration that nor-
malizing trade relations with Cuba will also be
advantageous to the people of Cuba.

Mr. GILMAN. Mr. Speaker, I want to thank
the distinguished Chairman of the Ways and
Means Committee the gentleman from Cali-
fornia, Mr. THOMAS and the Ranking Minority
Member Congressman RANGEL and the Chair-
man of the Trade Subcommittee Congress-
man CRANE and its Ranking Minority Member
Congressman LEVIN for bringing H.J. Res. 101
to the Floor. I want to commend Congressman
ROHRABACHER for crafting this important reso-
lution. The effect of this resolution would be to
withdraw the President’s Jackson-Vanik waiver
for Vietnam.

Jackson-Vanik requires that a country per-
mits free emigration of its citizens. According
to Human Rights Watch, with regard to the ex-
odus of Montagnards refugees to Cambodia,
the Vietnamese government did everything
that it could to prevent such an exodus.
Human Rights Watch reported ‘‘the Viet-
namese government began to tightly restrict
freedom of movement throughout the Central
Highlands. Montagnards arriving at the
UNHCR sites in Cambodia reported that strict
travel bans had been instituted throughout the
highlands with police posted on the roads to
stop movement of people and in the hamlets
to prevent travel and communication between
villages.’’ The report goes on to state that
‘‘Areas from which large numbers of people
had attempted to flee to Cambodia faced par-
ticularly heavy surveillance and extra travel re-
strictions.’’

Mr. Speaker, human rights organizations
also inform us that security police recruited vil-
lagers to report on anyone who attended
Christian meetings and even those who con-
ducted family prayers in their own homes.
Why should we award a dictatorship that at-
tempts to prevent our war time allies from
freely emigrating and persecutes people for
praying?

Jackson-Vanik also sets down conditions to
deny MFN to any country with a nonmarket
economy. According to the Country Commer-
cial Guide of the U.S. Commercial Service and
the U.S. Department of State ‘‘State-Owned

Enterprises continue to dominate the industrial
economy of Vietnam . . . The government’s
protectionist approach to these loss-making
companies has long stood in the way of fur-
ther trade reform and investment liberaliza-
tion.’’ The report goes on to state that ‘‘The
government has organized around 2,000
State-owned Enterprises into 17 so-called
‘general corporations’ (or conglomerates) and
77 ‘special corporations’, thereby reinforcing
monopoly or privileged conditions in industries
that account for approximately 80 percent of
the productive capacity of the state sector.’’

Mr. Speaker, it is obvious that Vietnam does
not meet the human rights and economic con-
ditions set forth by Jackson-Vanik. Let’s not
reward a dictatorship that does not cooperate
with us in helping to find our missing service-
men, refuses to permit our wartime allies to
leave and uses trade to enrich and enforce its
repressive regime. Accordingly, I urge my col-
leagues to support H.J. Res. 101.

Mr. CRANE. Mr. Speaker, I yield
back the balance of my time.

The SPEAKER pro tempore. All time
for debate has expired.

Pursuant to the order of the House of
Monday, July 22, 2002, the joint resolu-
tion is considered read for amendment
and the previous question is ordered.

The question is on the engrossment
and third reading of the joint resolu-
tion.

The joint resolution was ordered to
be engrossed and read a third time, and
was read the third time.

The SPEAKER pro tempore. The
question is on the passage of the joint
resolution.

The question was taken; and the
Speaker pro tempore announced that
the noes appeared to have it.

Mr. MCNULTY. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.
The SPEAKER pro tempore. Pursu-

ant to clause 8 of rule XX, further pro-
ceedings on this question will be post-
poned.

f

GENERAL LEAVE

Mr. CRANE. Mr. Speaker, I ask unan-
imous consent that all Members have 5
legislative days in which to revise and
extend their remarks and to include ex-
traneous material on H.J. Res. 101.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Illinois?

There was no objection.

f

ANNOUNCEMENT BY THE SPEAKER
PRO TEMPORE

The SPEAKER pro tempore. Pursu-
ant to clause 8 of rule XX, the Chair
will postpone further proceedings
today on motions to suspend the rules
on which a recorded vote or the yeas
and nays are ordered, or on which the
vote is objected to under clause 6 of
rule XX.

Any RECORD votes on postponed ques-
tions will be taken later today.

IMPROVING ACCESS TO LONG-
TERM CARE ACT OF 2002

Mr. HAYWORTH. Mr. Speaker, I
move to suspend the rules and pass the
bill (H.R. 4946) to amend the Internal
Revenue Code to provide health care
incentives related to long-term care, as
amended.

The Clerk read as follows:
H.R. 4946

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE; AMENDMENT OF 1986

CODE.
(a) SHORT TITLE.—This Act may be cited as

the ‘‘Improving Access to Long-Term Care
Act of 2002’’.

(b) AMENDMENT OF 1986 CODE.—Except as
otherwise expressly provided, whenever in
this Act an amendment or repeal is ex-
pressed in terms of an amendment to, or re-
peal of, a section or other provision, the ref-
erence shall be considered to be made to a
section or other provision of the Internal
Revenue Code of 1986.
SEC. 2. DEDUCTION FOR PREMIUMS ON QUALI-

FIED LONG-TERM CARE INSURANCE
CONTRACTS.

(a) IN GENERAL.—Part VII of subchapter B
of chapter 1 (relating to additional itemized
deductions) is amended by redesignating sec-
tion 223 as section 224 and by inserting after
section 222 the following new subsection:
‘‘SEC. 223. PREMIUMS ON QUALIFIED LONG-TERM

CARE INSURANCE CONTRACTS.
‘‘(a) IN GENERAL.—In the case of an indi-

vidual, there shall be allowed as a deduction
an amount equal to the applicable percent-
age of eligible long-term care premiums (as
defined in section 213(d)(10)) paid during the
taxable year by the taxpayer for coverage for
the taxpayer and the spouse and dependents
of the taxpayer.

‘‘(b) APPLICABLE PERCENTAGE.—For pur-
poses of subsection (a), the applicable per-
centage shall be determined in accordance
with the following table:
‘‘For taxable years be-

ginning in calendar
year—

The applicable
percentage is—

2003, 2004, and 2005 ........................ 25
2006 and 2007 ................................. 30
2008 and 2009 ................................. 35
2010 and 2011 ................................. 40
2012 and thereafter ....................... 50.

‘‘(c) LIMITATION BASED ON MODIFIED AD-
JUSTED GROSS INCOME.—

‘‘(1) IN GENERAL.—If the modified adjusted
gross income of the taxpayer for the taxable
year exceeds $20,000 (twice the preceding dol-
lar amount, as adjusted under paragraph (2),
in the case of a joint return) the amount
which would (but for this subsection) be al-
lowed as a deduction under subsection (a)
shall be reduced (but not below zero) by the
amount which bears the same ratio to the
amount which would be so allowed as such
excess bears to $20,000 ($40,000 in the case of
a joint return).

‘‘(2) ADJUSTMENTS FOR INFLATION.—
‘‘(A) IN GENERAL.—In the case of a taxable

year beginning after December 31, 2003, the
first $20,000 amount contained in paragraph
(1) shall be increased by an amount equal
to—

‘‘(i) such dollar amount, multiplied by
‘‘(ii) the cost-of-living adjustment deter-

mined under section 1(f)(3) for the calendar
year in which the taxable year begins, deter-
mined by substituting ‘calendar year 2002’
for ‘calendar year 1992’ in subparagraph (B)
thereof.

‘‘(B) ROUNDING.—If any amount as adjusted
under subparagraph (A) is not a multiple of
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$1,000, such amount shall be rounded to the
nearest multiple of $1,000 (or if such amount
is a multiple of $500, such amount shall be
rounded to the next highest multiple of $500).

‘‘(3) MODIFIED ADJUSTED GROSS INCOME.—
For purposes of paragraph (1), the term
‘modified adjusted gross income’ means ad-
justed gross income determined—

‘‘(A) without regard to this section and
sections 911, 931, and 933, and

‘‘(B) after application of sections 86, 135,
137, 219, 221, 222, and 469.

‘‘(d) LIMITATION BASED ON SUBSIDIZED COV-
ERAGE.—

‘‘(1) IN GENERAL.—Subsection (a) shall not
apply to premiums paid for coverage of any
individual for any calendar month if—

‘‘(A) for such month such individual is cov-
ered by any insurance which is advertised,
marketed, or offered as long-term care insur-
ance under any health plan maintained by
any employer of the taxpayer or of the tax-
payer’s spouse, and

‘‘(B) 50 percent or more of the cost of any
such coverage (determined under section
4980B) for such month is paid or incurred by
the employer.

‘‘(2) PLANS MAINTAINED BY CERTAIN EMPLOY-
ERS.—A health plan which is not otherwise
described in paragraph (1)(A) shall be treated
as described in such paragraph if such plan
would be so described if all health plans of
persons treated as a single employer under
subsection (b), (c), (m), or (o) of section 414
were treated as one health plan.

‘‘(e) COORDINATION WITH OTHER DEDUC-
TIONS.—Any amount taken into account
under subsection (a) shall not be taken into
account in computing the amount allowable
as a deduction under section 162(l) or 213(a).

‘‘(f) MARRIED COUPLES MUST FILE JOINT
RETURN.—

‘‘(1) IN GENERAL.—If the taxpayer is mar-
ried at the close of the taxable year, the de-
duction shall be allowed under subsection (a)
only if the taxpayer and the taxpayer’s
spouse file a joint return for the taxable
year.

‘‘(2) MARITAL STATUS.—For purposes of
paragraph (1), marital status shall be deter-
mined in accordance with section 7703.

‘‘(g) REGULATIONS.—The Secretary shall
prescribe such regulations as may be appro-
priate to carry out this section, including
regulations requiring employers to report to
their employees and the Secretary such in-
formation as the Secretary determines to be
appropriate.’’.

(b) DEDUCTION ALLOWED WHETHER OR NOT
TAXPAYER ITEMIZES.—Subsection (a) of sec-
tion 62 is amended by inserting after para-
graph (18) the following new item:

‘‘(19) PREMIUMS ON QUALIFIED LONG-TERM
CARE INSURANCE CONTRACTS.—The deduction
allowed by section 223.’’.

(c) CONFORMING AMENDMENTS.—
(1) Sections 86(b)(2)(A), 135(c)(4)(A),

137(b)(3)(A), 219(g)(3)(A)(ii), and 221(b)(2)(C)(i)
are each amended by inserting ‘‘223,’’ after
‘‘222,’’.

(2) Section 222(b)(2)(C)(i) is amended by in-
serting ‘‘223,’’ before ‘‘911’’.

(3) Section 469(i)(3)(F)(iii) is amended by
striking ‘‘and 222’’ and inserting ‘‘222, and
223’’.

(d) CLERICAL AMENDMENT.—The table of
sections for part VII of subchapter B of chap-
ter 1 is amended by striking the last item
and inserting the following new items:

‘‘Sec. 223. Premiums on qualified long-term
care insurance contracts.

‘‘Sec. 224. Cross reference.’’.

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 2002.

SEC. 3. ADDITIONAL PERSONAL EXEMPTION FOR
DEPENDENTS WITH LONG-TERM
CARE NEEDS IN TAXPAYER’S HOME.

(a) IN GENERAL.—Section 151 (relating to
allowance of deductions for personal exemp-
tions) is amended by redesignating sub-
sections (d) and (e) as subsections (e) and (f),
respectively, and by inserting after sub-
section (c) the following new subsection:

‘‘(d) ADDITIONAL EXEMPTION FOR DEPEND-
ENTS WITH LONG-TERM CARE NEEDS IN TAX-
PAYER’S HOME.—

‘‘(1) IN GENERAL.—Except as provided in
paragraph (2), an exemption of the exemp-
tion amount for each qualified family mem-
ber of the taxpayer.

‘‘(2) PHASE-IN.—In the case of taxable years
beginning in calendar years before 2012, the
amount of the exemption provided under
paragraph (1) shall not exceed the applicable
limitation amount determined in accordance
with the following table:

‘‘For taxable years be-
ginning in calendar
year—

The applicable
limitation amount

is—
2003 and 2004 ........................... $500
2005 and 2006 ........................... 1,000
2007 and 2008 ........................... 1,500
2009 and 2010 ........................... 2,000
2011 ......................................... 2,500.

‘‘(3) QUALIFIED FAMILY MEMBER.—For pur-
poses of this subsection, the term ‘qualified
family member’ means, with respect to any
taxable year, any individual—

‘‘(A) who is—
‘‘(i) the spouse of the taxpayer, or
‘‘(ii) a dependent of the taxpayer with re-

spect to whom the taxpayer is entitled to an
exemption under subsection (c),

‘‘(B) who is an individual with long-term
care needs during any portion of the taxable
year, and

‘‘(C) other than an individual described in
section 152(a)(9), who, for more than half of
such year, has as such individual’s principal
place of abode the home of the taxpayer and
is a member of the taxpayer’s household.

‘‘(4) INDIVIDUALS WITH LONG-TERM CARE
NEEDS.—For purposes of this subsection, the
term ‘individual with long-term care needs’
means, with respect to any taxable year, an
individual who has been certified, during the
391⁄2-month period ending on the due date
(without extensions) for filing the return of
tax for the taxable year (or such other period
as the Secretary prescribes), by a physician
(as defined in section 1861(r)(1) of the Social
Security Act) as being, for a period which is
at least 180 consecutive days—

‘‘(A) an individual who is unable to per-
form (without substantial assistance from
another individual) at least 2 activities of
daily living (as defined in section
7702B(c)(2)(B)) due to a loss of functional ca-
pacity, or

‘‘(B) an individual who requires substantial
supervision to protect such individual from
threats to health and safety due to severe
cognitive impairment and is unable to per-
form, without reminding or cuing assistance,
at least 1 activity of daily living (as so de-
fined) or to the extent provided in regula-
tions prescribed by the Secretary (in con-
sultation with the Secretary of Health and
Human Services), is unable to engage in age
appropriate activities.

‘‘(5) IDENTIFICATION REQUIREMENT.—No ex-
emption shall be allowed under this sub-
section to a taxpayer with respect to any
qualified family member unless the taxpayer
includes, on the return of tax for the taxable
year, the name and taxpayer identification
of the physician certifying such member. In
the case of a failure to provide the informa-
tion required under the preceding sentence,
the preceding sentence shall not apply if it is
shown that the taxpayer exercised due dili-

gence in attempting to provide the informa-
tion so required.

‘‘(6) SPECIAL RULES.—Rules similar to the
rules of paragraphs (2), (3), and (4) of section
21(e) shall apply for purposes of this sub-
section.’’.

(b) CONFORMING AMENDMENTS.—
(1) Section 1(f)(6)(A) is amended by strik-

ing ‘‘151(d)(4)’’ and inserting ‘‘151(e)(4)’’.
(2) Section 1(f)(6)(B) is amended by striking

‘‘151(d)(4)(A)’’ and inserting ‘‘151(e)(4)(A)’’.
(3) Section 3402(f)(1)(A) is amended by

striking ‘‘151(d)(2)’’ and inserting ‘‘151(e)(2)’’.
(4) Section 3402(r)(2)(B) is amended by

striking ‘‘151(d)’’ and inserting ‘‘151(e)’’.
(5) Section 6012(a)(1)(D)(ii) is amended—
(A) by striking ‘‘151(d)’’ and inserting

‘‘151(e)’’, and
(B) by striking ‘‘151(d)(2)’’ and inserting

‘‘151(e)(2)’’.
(6) Section 6013(b)(3)(A) is amended by

striking ‘‘151(d)’’ and inserting ‘‘151(e)’’.
(c) EFFECTIVE DATE.—The amendments

made by this section shall apply to taxable
years beginning after December 31, 2002.
SEC. 4. ADDITIONAL CONSUMER PROTECTIONS

FOR LONG-TERM CARE INSURANCE.
(a) ADDITIONAL PROTECTIONS APPLICABLE

TO LONG-TERM CARE INSURANCE.—Subpara-
graphs (A) and (B) of section 7702B(g)(2) of
the Internal Revenue Code of 1986 (relating
to requirements of model regulation and
Act) are amended to read as follows:

‘‘(A) IN GENERAL.—The requirements of
this paragraph are met with respect to any
contract if such contract meets—

‘‘(i) MODEL REGULATION.—The following re-
quirements of the model regulation:

‘‘(I) Section 6A (relating to guaranteed re-
newal or noncancellability), and the require-
ments of section 6B of the model Act relat-
ing to such section 6A.

‘‘(II) Section 6B (relating to prohibitions
on limitations and exclusions).

‘‘(III) Section 6C (relating to extension of
benefits).

‘‘(IV) Section 6D (relating to continuation
or conversion of coverage).

‘‘(V) Section 6E (relating to discontinuance
and replacement of policies).

‘‘(VI) Section 7 (relating to unintentional
lapse).

‘‘(VII) Section 8 (relating to disclosure),
other than section 8F thereof.

‘‘(VIII) Section 11 (relating to prohibitions
against post-claims underwriting).

‘‘(IX) Section 12 (relating to minimum
standards).

‘‘(X) Section 13 (relating to requirement to
offer inflation protection), except that any
requirement for a signature on a rejection of
inflation protection shall permit the signa-
ture to be on an application or on a separate
form.

‘‘(XI) Section 25 (relating to prohibition
against preexisting conditions and proba-
tionary periods in replacement policies or
certificates).

‘‘(XII) The provisions of section 26 relating
to contingent nonforfeiture benefits, if the
policyholder declines the offer of a nonfor-
feiture provision described in paragraph (4).

‘‘(ii) MODEL ACT.—The following require-
ments of the model Act:

‘‘(I) Section 6C (relating to preexisting
conditions).

‘‘(II) Section 6D (relating to prior hos-
pitalization).

‘‘(III) The provisions of section 8 relating
to contingent nonforfeiture benefits, if the
policyholder declines the offer of a nonfor-
feiture provision described in paragraph (4).

‘‘(B) DEFINITIONS.—For purposes of this
paragraph—

‘‘(i) MODEL PROVISIONS.—The terms ‘model
regulation’ and ‘model Act’ means the long-
term care insurance model regulation, and
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the long-term care insurance model Act, re-
spectively, promulgated by the National As-
sociation of Insurance Commissioners (as
adopted as of October 2000).

‘‘(ii) COORDINATION.—Any provision of the
model regulation or model Act listed under
clause (i) or (ii) of subparagraph (A) shall be
treated as including any other provision of
such regulation or Act necessary to imple-
ment the provision.

‘‘(iii) DETERMINATION.—For purposes of this
section and section 4980C, the determination
of whether any requirement of a model regu-
lation or the model Act has been met shall
be made by the Secretary.’’.

(b) EXCISE TAX.—Paragraph (1) of section
4980C(c) of the Internal Revenue Code of 1986
(relating to requirements of model provi-
sions) is amended to read as follows:

‘‘(1) REQUIREMENTS OF MODEL PROVISIONS.—
‘‘(A) MODEL REGULATION.—The following

requirements of the model regulation must
be met:

‘‘(i) Section 9 (relating to required disclo-
sure of rating practices to consumer).

‘‘(ii) Section 14 (relating to application
forms and replacement coverage).

‘‘(iii) Section 15 (relating to reporting re-
quirements), except that the issuer shall also
report at least annually the number of
claims denied during the reporting period for
each class of business (expressed as a per-
centage of claims denied), other than claims
denied for failure to meet the waiting period
or because of any applicable preexisting con-
dition.

‘‘(iv) Section 22 (relating to filing require-
ments for advertising).

‘‘(v) Section 23 (relating to standards for
marketing), including inaccurate completion
of medical histories, other than paragraphs
(1), (6), and (9) of section 23C, except that—

‘‘(I) in addition to such requirements, no
person shall, in selling or offering to sell a
qualified long-term care insurance contract,
misrepresent a material fact; and

‘‘(II) no such requirements shall include a
requirement to inquire or identify whether a
prospective applicant or enrollee for long-
term care insurance has accident and sick-
ness insurance.

‘‘(vi) Section 24 (relating to suitability).
‘‘(vii) Section 29 (relating to standard for-

mat outline of coverage).
‘‘(viii) Section 30 (relating to requirement

to deliver shopper’s guide).
The requirements referred to in clause (vi)
shall not include those portions of the per-
sonal worksheet described in Appendix B of
the model regulation relating to consumer
protection requirements not imposed by sec-
tion 4980C or 7702B.

‘‘(B) MODEL ACT.—The following require-
ments of the model Act must be met:

‘‘(i) Section 6F (relating to right to re-
turn), except that such section shall also
apply to denials of applications and any re-
fund shall be made within 30 days of the re-
turn or denial.

‘‘(ii) Section 6G (relating to outline of cov-
erage).

‘‘(iii) Section 6H (relating to requirements
for certificates under group plans).

‘‘(iv) Section 6J (relating to policy sum-
mary).

‘‘(v) Section 6K (relating to monthly re-
ports on accelerated death benefits).

‘‘(vi) Section 7 (relating to incontestability
period).

‘‘(C) DEFINITIONS.—For purposes of this
paragraph, the terms ‘model regulation’ and
‘model Act’ have the meanings given such
term by section 7702B(g)(2)(B).’’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to policies
issued after December 31, 2002.

SEC. 5. EXPANSION OF HUMAN CLINICAL TRIALS
QUALIFYING FOR ORPHAN DRUG
CREDIT.

(a) IN GENERAL.—Paragraph (2) of section
45C(b) of the Internal Revenue Code of 1986 is
amended by adding at the end the following
new subparagraph:

‘‘(C) TREATMENT OF CERTAIN EXPENSES IN-
CURRED BEFORE DESIGNATION.—For purposes
of subparagraph (A)(ii)(I), if a drug is des-
ignated under section 526 of the Federal
Food, Drug, and Cosmetic Act not later than
the due date (including extensions) for filing
the return of tax under this subtitle for the
taxable year in which the application for
such designation of such drug was filed, such
drug shall be treated as having been des-
ignated on the date that such application
was filed.’’.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall apply to ex-
penses incurred after the date of the enact-
ment of this Act.
SEC. 6. VACCINE TAX TO APPLY TO HEPATITIS A

VACCINE.
(a) IN GENERAL.—Paragraph (1) of section

4132(a) (defining taxable vaccine) is amended
by redesignating subparagraphs (I), (J), (K),
and (L) as subparagraphs (J), (K), (L), and
(M), respectively, and by inserting after sub-
paragraph (H) the following new subpara-
graph:

‘‘(I) Any vaccine against hepatitis A.’’
(b) EFFECTIVE DATE.—
(1) SALES, ETC.—The amendments made by

subsection (a) shall apply to sales and uses
on or after the first day of the first month
which begins more than 4 weeks after the
date of the enactment of this Act.

(2) DELIVERIES.—For purposes of paragraph
(1) and section 4131 of the Internal Revenue
Code of 1986, in the case of sales on or before
the effective date described in such para-
graph for which delivery is made after such
date, the delivery date shall be considered
the sale date.
SEC. 7. ELIGIBILITY FOR ARCHER MSA’S EX-

TENDED TO ACCOUNT HOLDERS OF
MEDICARE+CHOICE MSA’S.

(a) IN GENERAL.—Subparagraph (B) of sec-
tion 220(c)(2) of the Internal Revenue Code of
1986 is amended by adding at the end the fol-
lowing new clause:

‘‘(iii) MEDICARE+CHOICE MSA’S.—In the case
of an individual who is covered under an
MSA plan (as defined in section 1859(b)(3) of
the Social Security Act) which such indi-
vidual elected under section 1851(a)(2)(B) of
such Act—

‘‘(I) such plan shall be treated as a high de-
ductible health plan for purposes of this sec-
tion,

‘‘(II) subsection (b)(2)(A) shall be applied
by substituting ‘100 percent’ for ‘65 percent’
with respect to such individual,

‘‘(III) with respect to such individual, the
limitation under subsection (d)(1)(A)(ii) shall
be 100 percent of the highest annual deduct-
ible limitation under section 1859(b)(3)(B) of
the Social Security Act,

‘‘(IV) paragraphs (4), (5), and (7) of sub-
section (b) and paragraph (1)(A)(iii) of this
subsection shall not apply with respect to
such individual, and

‘‘(V) the limitation which would (but for
this subclause) apply under subsection (b)(1)
with respect to such individual for any tax-
able year shall be reduced (but not below
zero) by the amount which would (but for
subsection 106(b)) be includible in such indi-
vidual’s gross income for the taxable year.’’.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall apply to taxable
years beginning after December 31, 2002.

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from Ar-
izona (Mr. HAYWORTH) and the gen-

tleman from California (Mr. STARK)
each will control 20 minutes.

The Chair recognizes the gentleman
from Arizona (Mr. HAYWORTH).

b 1200

Mr. HAYWORTH. Mr. Speaker, I
yield myself such time as I may con-
sume.

Mr. Speaker, I rise in support this
morning of this very important meas-
ure, H.R. 4946, the Improving Access to
Long-Term Care Act. The need for
long-term care is expected to grow sub-
stantially in the future, straining both
public and private resources.

Total spending on long-term care
services for people of all ages ap-
proached $138 billion in fiscal year 2000,
nearly $86 billion of which was for pub-
lic programs. As 77 million baby-
boomers approach retirement age, the
need to address long-term care be-
comes ever-more important.

Soaring costs and rising demand for
long-term care services could deplete
personal savings and exhaust govern-
ment entitlement programs. It is es-
sential that people are encouraged to
plan and take some personal responsi-
bility for their future needs. Therefore,
it is my privilege to bring forward this
legislation, the Improving Access to
Long-Term Care Act of 2002 as a crit-
ical first step toward helping in the
emerging long-term care crisis.

First of all, this legislation provides
immediate tax relief to assist individ-
uals in acquiring and maintaining
long-term care for themselves, espe-
cially health care, which is so vital, for
themselves, their spouses and their de-
pendents.

H.R. 4946 would provide an above-the-
line deduction for eligible long-term
care insurance premiums. Under cur-
rent law, individuals may claim an
itemized deduction for the cost of eligi-
ble qualified long-term care insurance
premiums, but only to the extent that
such premiums, combined with the tax-
payer’s additional medical expenses,
exceed 7.5 percent of adjusted gross in-
come.

This bill provides an above-the-line
deduction for a percentage of eligible
long-term care premiums for which the
taxpayer pays at least 50 percent of the
cost of coverage. The deduction is
available for eligible long-term care in-
surance that covers the taxpayer, the
taxpayer’s spouse or the taxpayer’s de-
pendents.

The deduction is available to individ-
uals with adjusted gross income be-
tween $20,000 and $40,000, and twice
that amount for married couples filing
a joint return. This amount will be ad-
justed annually for inflation. This bill,
Mr. Speaker, provides targeted relief
for those taxpayers who really need it.

Although financing is the corner-
stone of the long-term care issue, we
must also look at supporting family
caregivers. H.R. 4946 would add an addi-
tional personal exemption for home
caregivers of family members. This bill
provides immediate tax relief to those
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taxpayers who assume the responsi-
bility of providing for the care and sup-
port of individuals with long-term care
needs.

Under current law, individuals are
entitled to a personal exemption de-
duction of $3,000 in 2002 for the tax-
payer, the taxpayer’s spouse and each
dependent. This bill provides the tax-
payer with an additional personal ex-
emption for each qualified family
member with long-term needs.

This legislation, Mr. Speaker, has
been updated to include additional con-
sumer protections for long-term care
insurance policies. A qualified long-
term care insurance contract is one
that meets certain consumer protec-
tion requirements promulgated by the
National Association of Insurance
Commissioners, or NAIC. This bill up-
dates the consumer protection provi-
sions to reflect changes made to the
Long-Term Care Insurance Model Act
by the NAIC. Groups that support the
addition of the additional consumer
protection provisions include AARP,
the American Council of Life Insurers
and the Health Insurance Association
of America.

Mr. Speaker, this legislation also in-
cludes other various tax provisions
concerning health and health care.
First, this legislation includes an or-
phan drug tax credit that would pre-
vent drug manufacturers from delaying
the important process of human clin-
ical testing of orphan drugs until the
time of Food and Drug Administration
approval. This legislation would add
any vaccine administered to prevent
hepatitis A to the list of taxable vac-
cines. Finally, this legislation will pro-
vide retirees with additional flexibility
in obtaining health care for the retir-
ees and their families by permitting
those individuals who have a
Medicare+Choice Medical Savings Ac-
count to also have an Archer Medical
Savings Account and allowing employ-
ees to make contributions to an Archer
MSA on behalf of a Medicare eligible
individual.

Mr. Speaker, our Nation is in dire
need of comprehensive long-term care
reform. By 2040, the number of Ameri-
cans 64 and older will more than dou-
ble. Without long-term care reform,
these changing demographics will drive
spending for Social Security, Medicare
and Medicaid to consume nearly 75 per-
cent of all Federal revenue by the year
2030.

The Improving Access to Long-Term
Care Act is a first critical step to focus
immediate attention on long-term care
before the crisis occurs.

Mr. Speaker, I reserve the balance of
my time.

Mr. STARK. Mr. Speaker, I yield my-
self such time as I may consume.

Mr. Speaker, I hardly know where to
begin. This bill is, at best, unnecessary,
and, at worst, it is a wasteful expendi-
ture of $5.5 billion, which will accom-
plish very little except add to the re-
peated Republican program of giving
huge benefits to the wealthy and doing
very little for the average American.

This bill is designed to turn a bunch
of sow’s ears into silk purses. The goal
of expanding the purchase of long-term
care insurance sounds like a positive
one, if people really believe that long-
term care insurance was any good as
offered by the insurance industry
today. Very few people are purchasing
it. It is a dud in the market.

We are, in this bill, attempting to
help or bail out the long-term care in-
surance industry. But I wonder if that
is a wise expenditure of the public’s
money? We are having trouble finding
the money to pay, say, for prescription
drugs. Why are we trying to get people
to purchase something they do not
need?

Mr. Speaker, I believe firmly that we
need to do something about the long-
term care issue, but we have had pre-
cious little debate as to whether pri-
vate insurance is the right approach.
Even if you think it is a good idea to
promote the purchase of private long-
term care insurance, the real question
is whether or not this bill before us
today will do any good.

There are, as the distinguished gen-
tleman from Arizona pointed out, three
major components to this bill. There is
the long-term care tax deduction. It al-
lows individuals with incomes below
$40,000, and actually the full benefit is
available for individuals up to $20,000,
and then phases out by $40,000, it will
give them very slowly over 10 years a
deduction, and the most value it will
provide these people is 7.5 cents on
every dollar of long-term care premium
they pay.

Now, mind you, you are talking
about individuals with $20,000 worth of
income. It is questionable whether
those people are even buying life insur-
ance. The average amount of life insur-
ance in this country is less than $8,000.
Why my colleagues on the other side of
the aisle think that people who already
are under-insured and are young
enough to afford this would begin to
buy long-term care insurance escapes
me.

But let us suppose that the bill works
as the Joint Tax Committee has in-
formed us they think it might. In the
year 2003, what would happen? Six
thousand people would newly purchase
long-term care insurance, and, of
course, we would spend $19 million to
get them to do that. That is approxi-
mately $3,200 per insured person of
your hard-earned taxpayer money to
just get these 6,000 people to buy poli-
cies, and I am not sure we would all
agree that the policies are any good.

It gets better. Why, in 2004, you
would get 12,000 people, and it would
cost them only $1,000 that year. But in
2005, you get 18,000 people, and it costs
$7,780 a person. That is more than the
premiums.

Now, why are we wasting the tax-
payer’s money? This is some insurance
salesman run amuck and writing a bill,
which even the insurance salesmen, if
you triple their commissions, they
would not get that much money. It is a
terribly inefficient way.

The net result is let us get all the
way out to 2012, when this turkey is
full grown and ready for the table. In
2012, the Joint Tax Committee esti-
mates that 100,000 people will become
new purchasers of long-term care in-
surance at a modest cost of $561 mil-
lion. That is $5,600 a person.

Now, you guys are going to bribe peo-
ple with $5,600 to buy long-term care
insurance, which most of the people
supporting this, I wish they would raise
their hands, I do not buy long-term
care insurance and I bet none of my
Republican colleagues have purchased
the long-term care insurance, which is
now available through the House of
Representatives. That is another tur-
key. If we are not buying it, why
should we be spending the taxpayer’s
money to encourage the public to buy
in?

Now, the bill gets better, of course.
We have an additional personal exemp-
tion for caregivers. This sounds nice. It
allows the taxpayer caring for a chron-
ically ill loved one to get an additional
personal exemption to defray some of
the cost. It phases in very slowly,
starting with a $500 exemption in 2003
and eventually going to $2,500. But it
mostly benefits wealthy people any-
way, because if you do not have any
tax liability, this personal exemption
does little or nothing for you.

Of course, the third one is the grand-
father gobbler of all turkeys, and that
is Medicare MSAs, which were written
into law right after we wrote in
Medicare+Choice. This one is so suc-
cessful that not one, not one company
offers them, not one person has ever
asked to buy one. They just do not
exist. They are zip, zero, nada. This is
the turkey of all turkeys.

Then what they are going to do is
allow Medicare beneficiaries, people
my age, Mr. Speaker, to take $6,000 a
year and deduct it, which nobody else
can do, and pop it into an IRA, and
save it there and let the income accu-
mulate tax free, and when it is all
done, I can spend it on anything I want
with no penalties. I do not have to
spend it on health care.

It is a new $6,000 IRA only for us old
fogies. Now, if you are trying to en-
courage my children to save for long-
term care, maybe we could do some-
thing like that for them. But why give
it to me? Long-term care is far too ex-
pensive. I should have already saved by
now.

So what you have here is a grand
campaign scheme which throws away
$5.5 billion of the taxpayer’s money on
something that is next to worthless,
that only benefits insurance companies
who have a bankrupt product that they
cannot sell.

So here we go again, the Republicans
subsidizing large corporations to the
disadvantage of the poor and the dis-
advantage of the taxpayers to accom-
plish precious little.

The bill will go nowhere. You will see
it on campaign statements if it passes
muster today. But I hope it does not. It
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is useless, it is worthless, and it is a
tremendous waste of the taxpayer’s
money.

Mr. Speaker, I reserve the balance of
my time.

Mr. HAYWORTH. Mr. Speaker, I
yield myself 30 seconds.

The question comes from the gen-
tleman from California in a very inter-
esting fashion in terms of public pol-
icy, why do this? Well, I think it is
worth noting that in fiscal year 2000
Medicare and Medicaid provided $82.1
billion, 60 percent of the money spent,
of the $123 billion, spent on long-term
care services.

b 1215

We have a basic question here. If we
do not put incentives in for individuals,
our public resources will be depleted. It
is in that spirit that we offer the legis-
lation.

Mr. HAYWORTH. Mr. Speaker, I
yield 2 minutes to the gentleman from
Illinois (Mr. WELLER).

(Mr. WELLER asked and was given
permission to revise and extend his re-
marks.)

Mr. WELLER. Mr. Speaker, I stand
here in strong support of legislation
that is pro-family and pro-senior, legis-
lation that will help families strug-
gling to find long-term care needs.

Mr. Speaker, if we look at the statis-
tics, only 10 percent of Americans
today have long-term care insurance,
what some of us would call nursing
home insurance. Many would suggest,
well, do not worry about it right now;
just, when the time comes if you need
nursing home care, somebody else will
pick up the tab. Well, we have learned
how expensive nursing home care is for
an average family. When we think
about it, one could be a 16-year-old in
a motorcycle accident and require
long-term care if that tragedy were to
occur.

This is good legislation. I commend
the gentleman from Arizona (Mr.
HAYWORTH) for stepping forward to
offer a solution that will help families
and provide an incentive to purchase
long-term care insurance.

It is an above-the-line deduction for
eligible, long-term care insurance pre-
miums. When we think about it, this
legislation is targeted to moderate and
middle income families, individuals be-
tween the income levels, adjusted gross
income level of $20,000 to $40,000, or if
you are married, twice that. There is
no marriage penalty here; all will be
eligible for this above-the-line deduc-
tion. It helps the middle class, those
who struggle the most. Because if you
are poor, Medicaid picks up the tab; if
you are rich, you can afford it. It is the
middle class that struggles the most
with nursing home care costs.

I also want to commend the gen-
tleman from Arizona (Mr. HAYWORTH)
for including in this legislation help
for those families who take care of
mom or dad or a loved one at home. We
receive a $3,000 personal exemption for
our dependents and spouses under our

Tax Code today. Well, this legislation
creates a new one. If you have a parent
living at home or someone, a loved one
that is at home who requires long-term
care needs and you are taking care of
that family member at home, you get a
personal exemption which, once phased
in, will equal $2,500. That is leadership,
and that is helping families, particu-
larly middle and moderate-income fam-
ilies who some day will be seniors.

Mr. STARK. Mr. Speaker, I am
pleased to yield 4 minutes to the gen-
tlewoman from Florida (Mrs. THUR-
MAN).

Mrs. THURMAN. Mr. Speaker, I
thank the gentleman from California
for yielding me this time.

I want to talk, first of all, a little bit
about long-term care and what it
means to folks in and around. One rea-
son was mentioned just about nursing
home care, but there are other reasons
for long-term care. We are talking
about home health care, we are talking
about people that might want assisted
living, areas that many of our seniors
are moving in those directions today.
We always want to think that we give
them the best quality.

So over the years, the Congress has
talked about this issue. We also, in the
last year or so, were able to pass on to
retirees from the Federal Government,
as well as Federal employees that are
now serving, the ability to buy long-
term care. It just seems to me that in
some ways, we need to be starting to
work with those folks that are 44, 50
years old, so they can start looking at
ways to plan for their retirement, and
so that they are not dependent on their
families for the cost of this. Because
that has a negative effect on the fami-
lies that they are trying to put through
college or that they are trying to help
to buy their first home, or to do the
things that all of us want to be able to
do for our families without burdening
them with us, who might end up need-
ing some long-term care.

In saying all of that, I also want to
say that I am a little concerned that
we did not look at a bill that the gen-
tlewoman from Connecticut (Mrs.
JOHNSON) and the gentleman from
North Dakota (Mr. POMEROY) and my-
self have worked on, which was H.R. 831
which, quite frankly, I think does a lit-
tle bit more and would improve the
Hayworth bill.

First of all, it would, in fact, look at
instead of the deduction by 2012, we
could have actually looked at maybe a
possibility of bringing to a 100 percent
tax deductible, and particularly for
those people at 50 years old, because we
need to be encouraging them to buy
this. That would have been an excel-
lent place, I think, for us to begin.

The other area, for those that have
chosen to keep a loved one at home and
that have to take off from work or
need to provide somebody to come in to
give them the tax credit, I think ours
was a little bit more generous with
that.

But I would say that I would like to
thank the gentleman from Arizona

(Mr. HAYWORTH) and others for taking
our suggestions during the markup, be-
cause we had worked so hard on this
piece of legislation that we also knew
that there needed to be consumer pro-
tections, which in my understanding
now has been added to this particular
piece of legislation. These consumer
protection provisions would apply to
all people purchasing long-term care
insurance policies, which is good and,
among other things, these protections
help to keep people from losing their
policies. That is big, because we have
seen over the course of the last couple
of years that we have out-priced poli-
cies, that there were no consumer pro-
tections. So by adding in this protec-
tion, we hope that it will help them
from losing their policies and being
out-priced in the market or, just at the
time that folks might need this, all of
a sudden their premiums jump so high
that they have the inability to pay for
it, so all of the time they have been
purchasing this, they no longer have
use of it because they cannot pay the
premium.

I think that the gentleman from
North Dakota (Mr. POMEROY), because
of his background, will talk more
about, I hope I am right, on some of
the issues that he has dealt with on
suitability standards that he has so
much knowledge about and has worked
with for so many years in his own
State of North Dakota.

While I would say that I do not think
the Hayworth bill is perfect, I do think
it gives us a first step to bringing down
the cost of long-term care insurance
for people, but I hope that we can look
at the other bills that are out there.

Mr. HAYWORTH. Mr. Speaker, I
yield myself 30 seconds to thank the
gentlewoman for her well-intentioned
critique and also the work that she has
done on a bipartisan basis with the
gentlewoman from Connecticut (Mrs.
JOHNSON).

A couple of points I would make, first
of all, based on some of the work we
did in committee. Just to amplify
again, we included in this legislation
the consumer protections. The lan-
guage is directly from the bipartisan
bill H.R. 831, just to amplify that fact,
so we tried to work in a constructive
way, and we will continue to work in
that constructive fashion. Given the
budget parameters that we face, the
bill advocated by the gentlewoman
from Florida is six times the cost of
this bill, so while this bill is a first
step, it fits into some budgetary pa-
rameters and realities in which we had
to deal.

Mr. HAYWORTH. Mr. Speaker, I
yield 2 minutes to the gentleman from
Texas (Mr. BRADY) to discuss another
important provision of this legislation.

Mr. BRADY of Texas. Mr. Speaker, I
rise today in support of H.R. 4946. I
want to commend the gentleman from
Arizona (Mr. HAYWORTH) from the Com-
mittee on Ways and Means for intro-
ducing this very important legislation.

This will provide immediate tax re-
lief to assist individuals in getting, and
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in keeping, long-term health care for
themselves, for their parents, and for
their dependents. I am pleased, too,
that this bill incorporates legislation
that I introduced, the Orphan Drug Tax
Credit Act of 2001.

Orphan drugs are drugs that address
rare diseases, those which do not have
large populations, but that are very se-
rious. The act has really worked well
getting these new drugs to the market-
place, but a glitch has developed that
we want to correct. Delays in the des-
ignation process unfortunately stop
drugs for about 6 months to a year
from coming to the market, and that
means we are not able to help the ap-
proximately 20 million Americans who
suffer from more than 5,000 different
rare diseases such as Lou Gehrig’s, cer-
ebral palsy, cystic fibrosis, pulmonary
hypertension, and Huntington’s dis-
ease, for example. This legislation
merely removes that timing problem,
and allows the tax credit to be taken
from the time they apply.

Our goal here is to get more of these
drugs and therapies into the hands of
patients in a safe and quick and more
affordable manner. We do that by
eliminating unnecessary delays and
costs, encouraging biotechnology and
pharmaceutical companies to research,
to develop, and to manufacture these
drugs, even though the market for
them may be relatively small. Without
continued research into orphan drugs,
people with rare diseases will not see
the medical breakthroughs the pa-
tients with more common diseases may
enjoy.

Mr. Speaker, I support this legisla-
tion. It is endorsed by the Bio-
technology Institute and a number of
patient groups with the rare diseases. I
appreciate the leadership of the gen-
tleman from Arizona (Mr. HAYWORTH)
and the Committee on Ways and Means
in bringing this legislation forward.

Mr. STARK. Mr. Speaker, I am
pleased to yield 5 minutes to the gen-
tleman from North Dakota (Mr. POM-
EROY).

Mr. POMEROY. Mr. Speaker, I thank
the gentleman for yielding me this
time. I applaud the gentleman from Ar-
izona (Mr. HAYWORTH) for his attention
to the issue of long-term care. There is
no doubt we need to do something
about this issue.

Currently, some 5.2 million Ameri-
cans over the age of 65 and 4.6 million
Americans under the age of 65 need as-
sistance with daily activities. The in-
creased life expectancy of the baby
boomer generation will increase this
need for long-term care. A man aged 65
today can expect to live another 15
years, and a woman aged 65 can expect
to live another 19 years.

But the cost of long-term care insur-
ance can be prohibitive. The cost of
long-term care insurance varies dra-
matically, according to the age of the
consumer. On average, a basic plan pre-
mium can cost a 50-year-old $385 annu-
ally; $1,007 annually for a 65-year old;
$4,100 for a 79-year old, if they can find
the coverage.

Now, some of us worked to begin this
approach at trying to tax and encour-
age long-term care insurance and,
under HIPAA, individuals can deduct
long-term care premiums, but only if
the taxpayer itemizes deductions and
that medical cost that exceeds 7.5 per-
cent of adjusted gross income.

We had sought in a bipartisan way to
expand upon this with H.R. 831, cre-
ating an above-the-line deduction for
long-term care. I joined the gentle-
woman from Connecticut (Mrs. JOHN-
SON), the gentleman from Louisiana
(Mr. MCCRERY), and the gentlewoman
from Florida (Mrs. THURMAN) in spon-
soring that legislation. I am very dis-
appointed that budget constraints do
not allow us to move on that legisla-
tion, because I believe that would have
been much more significant in pro-
viding relief to those that accept the
responsibility to insure themselves
against the cost of long-term care.

The bill before us does not do a lot. I
do not mean in any way to impugn the
dedication of the sponsor to this topic.
It is a feature of budget. But I used to
prosecute insurance agents as insur-
ance commissioner that overstated
what they had in the policy, and to
make it absolutely clear that we are
not overstating on this legislation, I
want to spell out what the bill does and
does not do.

Well, it gradually phases in a per-
sonal exemption for caregivers and for
long-term care insurance, but it is
phased in very slowly and, when fully
phased in, does not produce a lot of
benefit. The Center on Budget and Pol-
icy Priorities estimates that at full im-
plementation in the year 2012, most eli-
gible taxpayers will defray no more
than 5 to 7.5 cents of each dollar spent
out of pocket for coverage. While it is
phasing into the years 2003 and 2005,
you have 2.5 cents per dollar to 3.75
cents per dollar incentive. We are not
going to achieve much in terms of gen-
erating new interest in the market for
long-term care insurance with this
very de minimis new incentive.

Now, I am pleased that the sponsor of
the legislation did incorporate the con-
sumer protection standards that have
been developed by State insurance reg-
ulators. I chaired the first National As-
sociation of Insurance Commissioners
Committee to develop these minimum
standards, and they have been en-
hanced over the years. I am particu-
larly concerned about suitability and
that these policies not be sold to people
that may have very modest amounts of
income and are actually relatively
near Medicaid eligibility. These indi-
viduals historically have been shown
not to be able to keep their coverage in
force, lapse their coverage, and basi-
cally end up poorer than when they
started with nothing held by way of
protection for long-term care expenses.

I also take some criticism of the way
the personal exemption for at-home
care has been provided. In our initial
legislation, we had sought a tax credit
for long-term care for at-home cost of

providing care. The tax exemption as
figured in this legislation means the
more you have by way of resources, the
more you have by way of taxable in-
come, the more you get back by way of
benefit.

b 1230

Well, the costs of providing care ac-
tually hit harder on those that do not
have the income. It is more manage-
able by those that do have the income.
So it is not sound policy to construct a
benefit that gives a lot more benefit to
those with income and a lot less ben-
efit to those without. Those without
income, those without resources yet
struggling to provide the care to a
loved one in their home need more
help, and this is exactly the wrong ap-
proach.

I have struggled with whether to sup-
port this bill or not. I do not know
whether it is a baby step forward, in
which case I would vote for it, or a side
track, basically diverting the political
pressure for doing more on incenting
long-term care insurance or a side
track down the road to nowhere. In the
end I decided to say, very marginally
worthwhile baby step, and I will vote
for it without much enthusiasm.

Mr. HAYWORTH. Mr. Speaker, I
yield myself 2 minutes.

Mr. Speaker, talk about faint praise.
It is interesting to hear my colleague
from North Dakota. Let me address,
amidst all the rhetoric, a couple of con-
cerns because it bears amplification in
a bipartisan way, mindful of the gen-
tleman’s experience in the insurance
industry. Precisely because of the con-
cerns he shared with this body on suit-
ability, precisely because of some of
the challenges confronted, we specifi-
cally added the consumer protections
offered in the Johnson bill. Specifi-
cally, section 24 of model regulation
that deals precisely with the question
of suitability.

Now, undergirding all of this is the
notion, Mr. Speaker, that the House
has already put in place an incre-
mental approach to long-term health
care policy and insurance. One of the
challenges we confront in a legislative
body in a very real way is how to cap-
ture the ideal and move something
that is real. With carte blanche, with a
blank check certainly we could have
embraced a bill six times more costly;
and I champion the provisions, but the
challenge we face is fitting this in to
budget parameters. Again, the question
comes up, who will this benefit?

I would point out that a married cou-
ple filing jointly would find the eco-
nomics of this to be between $40,000 and
$80,000 a year. Not an inconsiderable
sum.

Mr. Speaker, we all know of families
who fit within those parameters. I
shared in committee my aunt and
uncle, my cousin with Down syndrome.
They fit precisely into this frame
work. So I do not think we get any-
where by characterizing side steps,
small steps. The fact is, Mr. Speaker,
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we will take a positive step forward
with approval of this legislation.

Mr. STARK. Mr. Speaker, how much
time remains?

The SPEAKER pro tempore (Mr.
ISAKSON). The gentleman from Cali-
fornia (Mr. STARK) has 21⁄2 minutes re-
maining. The gentleman from Arizona
(Mr. HAYWORTH) has 7 minutes remain-
ing.

Mr. STARK. Mr. Speaker, I yield 11⁄2
minutes to the gentleman from Wis-
consin (Mr. KLECZKA).

Mr. KLECZKA. Mr. Speaker, let me
thank the gentleman from California
(Mr. STARK) for recognizing me for a
short time.

This bill was before the Committee
on Ways and Means a short time ago.
And after listening to the debate, I
come down on the same side as my col-
league from Florida (Mrs. THURMAN),
who indicates that the long-term care
insurance is something that I think we
should not only consider but also en-
courage. We find that the population in
the country is living longer. We also
find that long-term care is something
that many people are going to be in
need of, and so to encourage people
today where they can get a premium
rate that is somewhat reasonable
versus waiting until you are 55 or 60
years old is something this Congress
should be involved in.

The other provision of the bill deals
with the personal exemption to those
who provide home care to dependents.
Again, we should thank and encourage
these people to stay home. The option
is to put your relative in a nursing
home or assisted living which will cost
much more.

The thing I think is not a fatal flaw
in the bill, but one is kind of like a tur-
key as referred to by the gentleman
from California (Mr. STARK), that is
the MSAs for Medicare+Choice. We
tried this failed policy before with the
general population. We found that the
only people buying MSAs were doctors
and attorneys; and to now subject the
Medicare+Choice elderly to an MSA is
ridiculous. They are the ones who need
not only the Medicare program, a sup-
plemental, but also a drug benefit.

It is not fatal. I will be supporting
the bill, but it is bad policy.

Mr. STARK. Mr. Speaker, I yield my-
self the balance of my time.

Mr. Speaker, I continue to suggest
that this is a waste of money. Three
and a half million or more people have
long-term care, they will get no benefit
from this. In its final year we will
spend $561 million to get 100,000 people
more in. That is a marginal benefit.

If we really wanted to have long-term
care, we might redesign a Federal pro-
gram much like Social Security that
people would like, they could afford. It
is a social insurance program; and as it
is with MSAs and with
Medicare+Choice, these are failed pro-
grams. They are not working. Compa-
nies that issue them are going broke.
People are not signing up. Why we con-
tinue to beat these dead horses and

waste good taxpayers’ money year
after year escapes me.

I would hope we could come back. We
recognize that there is a problem. Let
us solve it in a way that is more than
campaign rhetoric. Let us solve it with
a program that does the job for all
Americans regardless of their income,
and then we can be proud of our work.

Mr. Speaker, I yield back the balance
of my time.

Mr. HAYWORTH. Mr. Speaker, I
yield myself such time as I may con-
sume.

Mr. Speaker, I thank you for this de-
bate; and it does point up some basic
differences that exist between the gen-
tleman from California (Mr. STARK)
and many of us on the majority side. It
is interesting to hear the call for na-
tionalized insurance, and certainly
that is one philosophical point of view
that one can offer here.

I think it is important not to lose
sight of our goal. Indeed, this House
has acted in incremental fashion before
to put in place long-term care insur-
ance. Indeed, already close to 5.5 mil-
lion Americans have these policies. We
expect them to grow in short time to
11.5 million Americans. That is a sig-
nificant portion of our population. And
we need to offer an opportunity for this
to grow even larger because the ques-
tion comes, who will be responsible as
our society continues to age? Will we
see up to 75 percent of funds coming
into the government dealing with ques-
tions of health and old age for the
American populace? Or commensurate
with our national heritage and our pri-
mary philosophy in this country, does
it not make sense to provide for self-
sufficiency? The challenge has been
noted. Budgetary restraints have kept
us from the ideal, but we deal with the
real here today.

While we thank those who, on a bi-
partisan basis, have offered a long-term
care model, this legislation is substan-
tially less in cost, but can have a pro-
nounced impact for working Americans
in need of relief of long-term care and
the ability to take advantage of these
policies. Mindful of the critiques of-
fered in committee, we reached out in
this legislation incorporating the con-
sumer protection language offered in a
previous bill, in H.R. 831, and so we
have been mindful of that and we will
continue to work where we have the
ability to expand this further as we
deal with what may be contemplated in
the other body. But, again, this is an
important step. This House dare not ig-
nore this or spurn this because we will
send the wrong message to the Amer-
ican people if we choose to do this.

So, Mr. Speaker, I invite you to join
me in bipartisan support of H.R. 4946;
and with this long-term care bill, we
can take another important step for-
ward.

Mr. BENTSEN. Mr. Speaker, I rise today in
strong support of H.R. 4946, Improving Ac-
cess to Long Term Care Act. As an original
cosponsor of similar legislation, I am pleased
that the House of Representatives is today

considering legislation to improve the lives of
long term care patients and their families.

Under this bill, individuals would be per-
mitted to deduct a percentage of their long
term care expenses depending on their in-
come. This income tax deduction would be
available for both individuals and married cou-
ples. Under this bill, individuals and married
couples could deduct an above-the-line deduc-
tion of 25 percent beginning in 2003. This de-
duction would increase to 50 percent of the
cost of these plans by 2011. In order to pro-
tect taxpayers, this tax deduction is limited to
moderate and low income families. The de-
duction would be available for those individual
taxpayers whose adjusted gross income is be-
tween $20,000 and $40,000 and the deduction
would be available for married couples whose
adjusted gross income is between $40,000
and $80,000 annually. The value of the deduc-
tion would be indexed for inflation so that as
the cost of these premiums increase, the de-
duction would also increase. The Joint Com-
mittee on Taxation has estimated that this pro-
vision will cost $648 million over five years.

I strongly believe that we must provide in-
centives to encourage all Americans to pur-
chase long term care insurance plans. Under
current law, both individuals and married cou-
ples can deduct the cost of these premiums
from their adjusted gross income if these ex-
penses exceed 7.5 percent of adjusted gross
income. As a result of this limitation, many
Americans do not currently purchase these in-
surance plans. With the average cost of at
least $50,000 per year for long term care serv-
ices, many Americans are not financially pre-
pared to pay for the cost of the long term care
services. As the number of Americans who
are reaching retirement age climbs, there will
be more need to provide such coverage. In
addition, it is better to encourage Americans to
purchase long term care plans when they are
healthy and younger. Because long term in-
surance plan premiums are risk-based, it is
better to encourage individuals and families to
purchase such insurance when their premiums
are more affordable.

Another important provision in this measure
would provide a new personal tax exemption
for home care givers of long term care pa-
tients. In a time when many families make
personal sacrifices in order to keep their loved
ones at home, we should be helping these
families to cope with the financial burden for
such home-based care. Under the bill, a tax-
payer who is a care giver for a loved one
would be eligible for a personal tax exemption
of $500 beginning in 2003 and increasing by
$500 every two years until it reaches $2000 in
2010. This tax exemption would be available
for individuals whose adjusted gross income is
less than $137,300 and would be available for
married couples whose adjusted gross income
is less than $206,000 annually. In order to en-
courage all Americans to use these exemp-
tions, the cap of these exemptions would be
repealed in 2010. The Joint Tax Committee
estimates that this provision will save families
$787 million over five years. It is my hope that
this exemption will help many caregivers who
choose to care for their families in their own
homes, rather than the more expensive institu-
tion-based care of nursing homes and long
term facilities.

I believe we must encourage families to pur-
chase long term care insurance. Without such
incentives, the federal government will face a
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crisis in the future as more Americans need
long term care services. This bill is an impor-
tant first step in our effort to making long term
care insurance plans more affordable and ac-
cessible.

Mr. SPRATT. Mr. Speaker, few would ques-
tion the goals of H.R. 4946. Most of us see
the need to provide assistance to those bur-
dened by the costs of long-term care. How-
ever, once again we are approaching an issue
with fiscal impact in a vacuum, without a plan
to guide us.

Republicans claim that this bill is consistent
with their budget resolution, because the reso-

lution provided for some tax relief. But the
House has already adopted tax bills totaling
$43.145 billion through fiscal year 2007. The
2003 budget resolution provided for only
$27.853 billion over five years. Attached is a
table compiled by the House Budget Com-
mittee Democratic staff that documents these
figures.

There is no room for these tax cuts under
the fiscal plan that is supposed to be our
guide. Either these tax cuts are not real, and
we are passing tax bills that will never become
law; or the 2003 House Republican budget is
not real, and we are about to tax cut our way

even deeper into deficit, and spend even more
of the Social Security Trust Fund surplus.

We continue to consider legislation without
any coherent Republican budget plan. The
Republicans claim that their budget provides
tight fiscal management. But then the Repub-
lican leadership again and again schedules
legislation that violates their own budget.

Mr. Speaker, as we speak, we are sliding
deep into deficit. It is time for all of us to sit
down together and hammer out a real budget
that saves Social Security, pays down the
debt, and protects national priorities.

COSTS OF TAX BILLS PASSED BY THE HOUSE THUS FAR

Title 2002–2007 2002–2012 Bill No. Status

Clergy Housing Clarification Act .................................................................................................................... ¥0.007 ¥0.033 H.R. 4156 ................................................................. Enacted into Law.
Energy Tax Policy Act ..................................................................................................................................... 22.759 33.521 H.R. 4 ....................................................................... Passed the House.
Encouraging Work and Supporting Marriage Act .......................................................................................... 0.907 0.908 H.R. 4626 ................................................................. Passed the House.
Expansion of Adoption Benefits ..................................................................................................................... 0.000 0.401 H.R. 4800 ................................................................. Passed the House.
Holocaust Restitution Tax Fairness Act ......................................................................................................... 0.000 0.003 H.R. 4823 ................................................................. Passed the House.
Marriage Penalty Tax Bill ............................................................................................................................... 0.000 42.000 H.R. 4019 ................................................................. Passed the House.
Retirement Savings Security Act .................................................................................................................... 0.000 6.105 H.R. 4931 ................................................................. Passed the House.
Armed Forces Tax Fairness Act ...................................................................................................................... 0.069 0.156 H.R. 5063 ................................................................. Passed the House.
Pension Security Act ....................................................................................................................................... 10.440 24.615 H.R. 3762 ................................................................. Passed the House.
Tax Relief Guarantee Act ............................................................................................................................... 8.977 373.712 H.R. 586 ................................................................... Passed the House.

Grand total ............................................................................................................................................ 43.145 481.388
Concurrent Resolution on the Budget ........................................................................................................... 27.853 N.A. H. Con. Res. 353 ......................................................
Available ......................................................................................................................................................... ¥15.292 ¥481.388
Improving Access to Long-Term Care Act ..................................................................................................... 1.501 5.487 H.R. 4946 ................................................................. On the Floor.

Mr. SHAYS. Mr. Speaker, I rise in strong
support of H.R. 4946, the Improving Access to
Long-Term Care Act.

H.R. 4946 phases in tax deductions for indi-
viduals who pay 50 percent of their long-term
care costs. The deduction can be used for the
taxpayer, a spouse or a dependent. The chal-
lenge of caring for a loved one over years
and, in some cases, decades can literally
break families apart and exhaust a lifetime of
savings. Many families do not use private
long-term care insurance to help protect
against financial and emotional strain. I am a
strong advocate for making private long-term
care more affordable and support providing in-
centives—including tax deductions—for the
purchase of private long-term care insurance.

Under the current system Medicare doesn’t
pay for long term care and seniors are forced
to ‘‘spend down’’ their assets to qualify for
Medicaid, which provides $33 billion in long
term care services each year. This has seri-
ous financial repercussions for retirees and
taxpayers who pay for long term care assist-
ance through public programs.

As the Baby Boom generation retires, the fi-
nancial burden will consume more of the pub-
lic resources. In the coming decade, people
over age 65 will represent up to 20 percent or
more of the population, and the proportion of
the population composed of individuals who
are over age 85, who are most likely to be in
need of long-term care, may double or triple.

I urge my colleagues to vote for this crucial
legislation.

Mr. HAYWORTH. Mr. Speaker, I
yield back the balance of my time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from Arizona (Mr.
HAYWORTH) that the House suspend the
rules and pass the bill, H.R. 4946, as
amended.

The question was taken.
The SPEAKER pro tempore. In the

opinion of the Chair, two-thirds of
those present have voted in the affirm-
ative.

Mr. HAYWORTH. Mr. Speaker, on
that I demand the yeas and nays.

The yeas and nays were ordered.
The SPEAKER pro tempore. Pursu-

ant to clause 8 of rule XX and the
Chair’s prior announcement, further
proceedings on this motion will be
postponed.

f

GENERAL LEAVE

Mr. HAYWORTH. Mr. Speaker, I ask
unanimous consent that all Members
may have 5 legislative days within
which to revise and extend their re-
marks and include extraneous material
on H.R. 4946, the bill just debated.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Arizona?

There was no objection.

f

NATIONAL AVIATION CAPACITY
EXPANSION ACT OF 2002

Mr. MICA. Mr. Speaker, I move to
suspend the rules and pass the bill
(H.R. 3479) to expand aviation capacity
in the Chicago area, as amended.

The Clerk read as follows:
H.R. 3479

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

TITLE I—NATIONAL AVIATION CAPACITY
EXPANSION

SEC. 101. SHORT TITLE.
This title may be cited as the ‘‘National

Aviation Capacity Expansion Act of 2002’’.
SEC. 102. FINDINGS.

Congress finds the following:
(1) O’Hare International Airport consist-

ently ranks as the Nation’s first or second
busiest airport with nearly 34,000,000 annual
passengers enplanements, almost all of
whom travel in inter-state or foreign com-
merce. The Federal Aviation Administra-
tion’s most recent data, compiled in the Air-
port Capacity Benchmark Report 2001,
projects demand at O’Hare to grow by 18 per-
cent over the next decade. O’Hare handles
72,100,000 passengers annually, compared

with 64,600,000 at London Heathrow Inter-
national Airport, Europe’s busiest airport,
and 36,700,000 at Kimpo International Air-
port, Korea’s busiest airport, 7,400,000 at
Narita International Airport, Japan’s busiest
airport, 23,700,000 at Kingsford-Smith Inter-
national Airport, Australia’s busiest airport,
and 6,200,000 at Ezeiza International Airport,
Argentina’s busiest airport, as well as South
America’s busiest airport.

(2) The Airport Capacity Benchmark Re-
port 2001 ranks O’Hare as the third most de-
layed airport in the United States. Overall,
slightly more than 6 percent of all flights at
O’Hare are delayed significantly (more than
15 minutes). On good weather days, sched-
uled traffic is at or above capacity for 31⁄2
hours of the day with about 2 percent of
flights at O’Hare delayed significantly. In
adverse weather, capacity is lower and
scheduled traffic exceeds capacity for 8 hours
of the day, with about 12 percent of the
flights delayed.

(3) The city of Chicago, Illinois, which
owns and operates O’Hare, has been unable
to pursue projects to increase the operating
capability of O’Hare runways and thereby re-
duce delays because the city of Chicago and
the State of Illinois have been unable for
more than 20 years to agree on a plan for
runway reconfiguration and development.
State law states that such projects at O’Hare
require State approval.

(4) On December 5, 2001, the Governor of Il-
linois and the Mayor of Chicago reached an
agreement to allow the city to go forward
with a proposed capacity enhancement
project for O’Hare which involves redesign of
the airport’s runway configuration.

(5) In furtherance of such agreement, the
city, with approval of the State, applied for
and received a master-planning grant from
the Federal Aviation Administration for the
capacity enhancement project.

(6) The agreement between the city and the
State is not binding on future Governors of
Illinois.

(7) Future Governors of Illinois could stop
the O’Hare capacity enhancement project by
refusing to issue a certificate required for
such project under the Illinois Aeronautics
Act, or by refusing to submit airport im-
provement grant requests for the project, or
by improperly administering the State im-
plementation plan process under the Clean
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Air Act (42 U.S.C. 7401 et seq.) to prevent
construction and operation of the project.

(8) The city of Chicago is unwilling to con-
tinue to go forward with the project without
assurance that future Governors of Illinois
will not be able to stop the project, thereby
endangering the value of the investment of
city and Federal resources in the project.

(9) Because of the importance of O’Hare to
the national air transportation system and
the growing congestion at the airport and
because of the expenditure of Federal funds
for a master-planning grant for expansion of
capacity at O’Hare, it is important to the na-
tional air transportation system, interstate
commerce, and the efficient expenditure of
Federal funds, that the city of Chicago’s pro-
posals to the Federal Aviation Administra-
tion have an opportunity to be considered for
Federal approval and possible funding, that
the city’s requests for changes to the State
implementation plan to allow such projects
not be denied arbitrarily, and that, if the
Federal Aviation Administration approves
the project and funding for a portion of its
cost, the city can implement and use the
project.

(10) Any application submitted by the city
of Chicago for expansion of O’Hare should be
evaluated by the Federal Aviation Adminis-
tration and other Federal agencies under all
applicable Federal laws and regulations and
should be approved only if the application
meets all requirements imposed by such laws
and regulations.

(11) As part of the agreement between the
city and the State allowing the city to sub-
mit an application for improvement of
O’Hare, there has been an agreement for the
continued operation of Merrill C. Meigs Field
by the city, and it has also been agreed that,
if the city does not follow the agreement on
Meigs Field, Federal airport improvement
program funds should be withheld from the
city for O’Hare.

(12) To facilitate implementation of the
agreement allowing the city to submit an ap-
plication for O’Hare, it is desirable to require
by law that Federal airport improvement
program funds for O’Hare be administered to
require continued operation of Merrill C.
Meigs Field by the city, as proposed in the
agreement.

(13) To facilitate implementation of the
agreement allowing the city to submit an ap-
plication for O’Hare, it is desirable to enact
into law provisions of the agreement relating
to noise and public roadway access. These
provisions are not inconsistent with Federal
law.

(14) If the Federal Aviation Administration
approves an airport layout plan for O’Hare
directly related to the agreement reached on
December 5, 2001, such approvals will con-
stitute an action of the United States under
Federal law and will be an important first
step in the process by which the Government
could decide that these plans should receive
Federal assistance under chapter 471 of title
49, United States Code, relating to airport
development.

(15) The agreement between the State of Il-
linois and the city of Chicago includes agree-
ment that the construction of an airport in
Peotone, Illinois, would be proposed by the
State to the Federal Aviation Administra-
tion. Like the O’Hare expansion proposal,
the Peotone proposal should receive full con-
sideration by the Federal Aviation Adminis-
tration under standard procedures for ap-
proving and funding an airport improvement
project, including all applicable safety, util-
ity and efficiency, and environmental re-
view.

(16) Gary/Chicago Airport in Gary, Indiana,
and the Greater Rockford Airport, Illinois,
may alleviate congestion and provide addi-
tional capacity in the greater Chicago met-

ropolitan region. Like the O’Hare airport ex-
pansion proposal, expansion efforts by Gary/
Chicago and Greater Rockford airports
should receive full consideration by the Fed-
eral Aviation Administration under standard
procedures for approving and funding an air-
port capacity improvement project, includ-
ing all applicable safety, utility and effi-
ciency, and environmental reviews.
SEC. 103. STATE, CITY, AND FAA AUTHORITY.

(a) PROHIBITION.—In furtherance of the pur-
pose of this Act to achieve significant air
transportation benefits for interstate and
foreign commerce, if the Federal Aviation
Administration makes, or at any time after
December 5, 2001 has made, a grant to the
city of Chicago, Illinois, with the approval of
the State of Illinois for planning or construc-
tion of runway improvements at O’Hare
International Airport, the State of Illinois,
and any instrumentality or political subdivi-
sion of the State, are prohibited from exer-
cising authority under sections 38.01, 47, and
48 of the Illinois Aeronautics Act (620 ILCS
5/) to prevent, or have the effect of
preventing—

(1) further consideration by the Federal
Aviation Administration of an O’Hare air-
port layout plan directly related to the
agreement reached by the State and the city
on December 5, 2001, with respect to O’Hare;

(2) construction of projects approved by
the Administration in such O’Hare airport
layout plan; or

(3) application by the city of Chicago for
Federal airport improvement program fund-
ing for projects approved by the Administra-
tion and shown on such O’Hare airport lay-
out plan.

(b) APPLICATIONS FOR FEDERAL FUNDING.—
Notwithstanding any other provision of law,
the city of Chicago is authorized to submit
directly to the Federal Aviation Administra-
tion without the approval of the State of Illi-
nois, applications for Federal airport im-
provement program funding for planning and
construction of a project shown on an O’Hare
airport layout plan directly related to the
agreement reached on December 5, 2001, and
to accept, receive, and disburse such funds
without the approval of the State of Illinois.

(c) LIMITATION.—If the Federal Aviation
Administration determines that an O’Hare
airport layout plan directly related to the
agreement reached on December 5, 2001, will
not be approved by the Administration, sub-
sections (a) and (b) of this section shall ex-
pire and be of no further effect on the date of
such determination.

(d) WESTERN PUBLIC ROADWAY ACCESS.—As
provided in the December 5, 2001, agreement
referred to in subsection (a), the Adminis-
trator of the Federal Aviation Administra-
tion shall not consider an airport layout
plan submitted by the city of Chicago that
includes the runway redesign plan, unless
the airport layout plan includes public road-
way access through the existing western
boundary of O’Hare to passenger terminal
and parking facilities located inside the
boundary of O’Hare and reasonably acces-
sible to such western access. Approval of
western public roadway access shall be sub-
ject to the condition that the cost of con-
struction be paid for from airport revenues
consistent with Administration revenue use
requirements.

(e) NOISE MITIGATION.—As provided in the
December 5, 2001, agreement referred to in
subsection (a), the following apply:

(1) Approval by the Administrator of an
airport layout plan that includes the runway
redesign plan shall require the city of Chi-
cago to offer acoustical treatment of all sin-
gle-family houses and schools located within
the 65 DNL noise contour for each construc-
tion phase of the runway redesign plan, sub-

ject to Administration guidelines and speci-
fications of general applicability. The Ad-
ministrator may not approve the runway re-
design plan unless the city provides the Ad-
ministrator with information sufficient to
demonstrate that the acoustical treatment
required by this paragraph is feasible.

(2)(A) Approval by the Administrator of an
airport layout plan that includes the runway
redesign plan shall be subject to the condi-
tion that noise impact of aircraft operations
at O’Hare in the calendar year immediately
following the year in which the first new
runway is first used and in each calendar
year thereafter will be less than the noise
impact in calendar year 2000.

(B) The Administrator shall make the de-
termination described in subparagraph (A)—

(i) using, to the extent practicable, the
procedures specified in part 150 of title 14,
Code of Federal Regulations;

(ii) using the same method for calendar
year 2000 and for each forecast year; and

(iii) by determining noise impact solely in
terms of the aggregate number of square
miles and the aggregate number of single-
family houses and schools exposed to 65 or
greater decibels using the DNL metric, in-
cluding only single-family houses and
schools in existence on the last day of cal-
endar year 2000. The Administrator shall
make such determination based on informa-
tion provided by the city of Chicago, which
shall be independently verified by the Ad-
ministrator.

(C) The conditions described in this sub-
section shall be enforceable exclusively
through the submission and approval of a
noise compatibility plan under part 150 of
title 14, Code of Federal Regulations. The
noise compatibility plan submitted by the
city of Chicago shall provide for compliance
with this subsection. The Administrator
shall approve measures sufficient for compli-
ance with this subsection in accordance with
procedures under such part 150. The United
States shall have no financial responsibility
or liability if operations at O’Hare in any
year do not satisfy the conditions in this
subsection.

(f) REPORT TO CONGRESS.—If the runway re-
design plan described in this section has not
received all Federal, State, and local permits
and approvals necessary to begin construc-
tion by December 31, 2004, the Administrator
shall submit a status report to the Com-
mittee on Commerce, Science, and Transpor-
tation of the Senate and the Committee on
Transportation and Infrastructure of the
House of Representatives within 120 days of
such date identifying each permit and ap-
proval necessary for the project and the sta-
tus of each such action.

(g) JUDICIAL REVIEW.— An order issued by
the Administrator, in whole or in part, under
this section shall be deemed to be an order
issued under part A of subtitle VII of title 49,
United States Code, and shall be reviewed in
accordance with the procedure in section
46110 of such title.

(h) DEFINITION.—In this section, the terms
‘‘airport layout plan directly related to the
agreement reached on December 5, 2001’’ and
‘‘such airport layout plan’’ mean a plan that
shows—

(1) 6 parallel runways at O’Hare oriented in
the east-west direction with the capability
for 4 simultaneous independent visual air-
craft arrivals in both directions, and all as-
sociated taxiways, navigational facilities,
and other related facilities; and

(2) closure of existing runways 14L–32R,
14R–32L and 18–36 at O’Hare.
SEC. 104. CLEAN AIR ACT.

(a) IMPLEMENTATION PLAN.—An implemen-
tation plan shall be prepared by the State of
Illinois under the Clean Air Act (42 U.S.C.
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7401 et seq.) in accordance with the State’s
customary practices for accounting for and
regulating emissions associated with activ-
ity at commercial service airports. The
State shall not deviate from its customary
practices under the Clean Air Act for the
purpose of interfering with the construction
of a runway pursuant to the redesign plan or
the south surburban airport. At the request
of the Administrator of the Federal Aviation
Administration, the Administrator of the
Environmental Protection Agency shall, in
consultation with the Administrator of the
Federal Aviation Administration, determine
that the foregoing condition has been satis-
fied before approving an implementation
plan. Nothing in this section shall be con-
strued to affect the obligations of the State
under section 176(c) of the Clean Air Act (42
U.S.C. 7506(c)).

(b) LIMITATION ON APPROVAL.—The Admin-
istrator of the Federal Aviation Administra-
tion shall not approve the runway redesign
plan unless the Administrator of the Federal
Aviation Administration determines that
the construction and operation will include,
to the maximum extent feasible, the best
management practices then reasonably
available to and used by operators of com-
mercial service airports to mitigate emis-
sions regulated under the implementation
plan.
SEC. 105. MERRILL C. MEIGS FIELD.

The State of Illinois and the city of Chi-
cago, Illinois, have agreed to the following:

(1) Until January 1, 2026, the Administrator
of the Federal Aviation Administration shall
withhold all Federal airport grant funds re-
specting O’Hare International Airport, other
than grants involving national security and
safety, unless the Administrator is reason-
ably satisfied that the following conditions
have been met:

(A) Merrill C. Meigs Field in Chicago ei-
ther is being operated by the city of Chicago
as an airport or has been closed by the Ad-
ministration for reasons beyond the city’s
control.

(B) The city of Chicago is providing, at its
own expense, all off-airport roads and other
access, services, equipment, and other per-
sonal property that the city provided in con-
nection with the operation of Meigs Field on
and prior to December 1, 2001.

(C) The city of Chicago is operating Meigs
Field, at its own expense, at all times as a
public airport in good condition and repair
open to all users capable of utilizing the air-
port and is maintaining the airport for such
public operations at least from 6:00 A.M. to
10:00 P.M. 7 days a week whenever weather
conditions permit.

(D) The city of Chicago is providing or
causing its agents or independent contrac-
tors to provide all services (including police
and fire protection services) provided or of-
fered at Meigs Field on or immediately prior
to December 1, 2001, including tie-down, ter-
minal, refueling, and repair services, at rates
that reflect actual costs of providing such
goods and services.

(2) If Meigs Field is closed by the Adminis-
tration for reasons beyond the city of Chi-
cago’s control, the conditions described in
subparagraphs (B) through (D) of paragraph
(1) shall not apply.

(3) After January 1, 2006, the Administrator
shall not withhold Federal airport grant
funds to the extent the Administrator deter-
mines that withholding of such funds would
create an unreasonable burden on interstate
commerce.

(4) The Administrator shall not enforce the
conditions listed in paragraph (1) if the State
of Illinois enacts a law on or after January
1, 2006, authorizing the closure of Meigs
Field.

(5) Net operating losses resulting from op-
eration of Meigs Field, to the extent con-
sistent with law, are expected to be paid by
the 2 air carriers at O’Hare International
Airport that paid the highest amount of air-
port fees and charges at O’Hare Inter-
national Airport for the preceding calendar
year. Notwithstanding any other provision of
law, the city of Chicago may use airport rev-
enues generated at O’Hare International Air-
port to fund the operation of Meigs Field.
SEC. 106. APPLICATION WITH EXISTING LAW.

Nothing in this Act shall give any priority
to or affect availability or amounts of funds
under chapter 471 of title 49, United States
Code, to pay the costs of O’Hare Inter-
national Airport, improvements shown on an
airport layout plan directly related to the
agreement reached by the State of Illinois
and the city of Chicago, Illinois, on Decem-
ber 5, 2001.
SEC. 107. SENSE OF CONGRESS ON QUIET AIR-

CRAFT TECHNOLOGY RESEARCH
AND DEVELOPMENT.

It is the sense of the Congress that the Of-
fice of Environment and Energy of the Fed-
eral Aviation Administration should be fund-
ed to carry out noise mitigation program-
ming and quiet aircraft technology research
and development at a level of $37,000,000 for
fiscal year 2004 and $47,000,000 for fiscal year
2005.

TITLE II—AIRPORT STREAMLINING
APPROVAL PROCESS

SEC. 201. SHORT TITLE.
This title may be cited as the ‘‘Airport

Streamlining Approval Process Act of 2002’’.
SEC. 202. FINDINGS.

Congress finds that—
(1) airports play a major role in interstate

and foreign commerce;
(2) congestion and delays at our Nation’s

major airports have a significant negative
impact on our Nation’s economy;

(3) airport capacity enhancement projects
at congested airports are a national priority
and should be constructed on an expedited
basis;

(4) airport capacity enhancement projects
must include an environmental review proc-
ess that provides local citizenry an oppor-
tunity for consideration of and appropriate
action to address environmental concerns;
and

(5) the Federal Aviation Administration,
airport authorities, communities, and other
Federal, State, and local government agen-
cies must work together to develop a plan,
set and honor milestones and deadlines, and
work to protect the environment while sus-
taining the economic vitality that will re-
sult from the continued growth of aviation.
SEC. 203. PROMOTION OF NEW RUNWAYS.

Section 40104 of title 49, United States
Code, is amended by adding at the end the
following:

‘‘(c) AIRPORT CAPACITY ENHANCEMENT
PROJECTS AT CONGESTED AIRPORTS.—In car-
rying out subsection (a), the Administrator
shall take action to encourage the construc-
tion of airport capacity enhancement
projects at congested airports as those terms
are defined in section 47179.’’.
SEC. 204. AIRPORT PROJECT STREAMLINING.

(a) IN GENERAL.—Chapter 471 of title 49,
United States Code, is amended by inserting
after section 47153 the following:

‘‘SUBCHAPTER III—AIRPORT PROJECT
STREAMLINING

‘‘§ 47171. DOT as lead agency
‘‘(a) AIRPORT PROJECT REVIEW PROCESS.—

The Secretary of Transportation shall de-
velop and implement a coordinated review
process for airport capacity enhancement
projects at congested airports.

‘‘(b) COORDINATED REVIEWS.—The coordi-
nated review process under this section shall
provide that all environmental reviews,
analyses, opinions, permits, licenses, and ap-
provals that must be issued or made by a
Federal agency or airport sponsor for an air-
port capacity enhancement project at a con-
gested airport will be conducted concur-
rently, to the maximum extent practicable,
and completed within a time period estab-
lished by the Secretary, in cooperation with
the agencies identified under subsection (c)
with respect to the project.

‘‘(c) IDENTIFICATION OF JURISDICTIONAL
AGENCIES.—With respect to each airport ca-
pacity enhancement project at a congested
airport, the Secretary shall identify, as soon
as practicable, all Federal and State agen-
cies that may have jurisdiction over environ-
mental-related matters that may be affected
by the project or may be required by law to
conduct an environmental-related review or
analysis of the project or determine whether
to issue an environmental-related permit, li-
cense, or approval for the project.

‘‘(d) STATE AUTHORITY.—If a coordinated
review process is being implemented under
this section by the Secretary with respect to
a project at an airport within the boundaries
of a State, the State, consistent with State
law, may choose to participate in such proc-
ess and provide that all State agencies that
have jurisdiction over environmental-related
matters that may be affected by the project
or may be required by law to conduct an en-
vironmental-related review or analysis of
the project or determine whether to issue an
environmental-related permit, license, or ap-
proval for the project, be subject to the proc-
ess.

‘‘(e) MEMORANDUM OF UNDERSTANDING.—
The coordinated review process developed
under this section may be incorporated into
a memorandum of understanding for a
project between the Secretary and the heads
of other Federal and State agencies identi-
fied under subsection (c) with respect to the
project and the airport sponsor.

‘‘(f) EFFECT OF FAILURE TO MEET DEAD-
LINE.—

‘‘(1) NOTIFICATION OF CONGRESS AND CEQ.—If
the Secretary determines that a Federal
agency, State agency, or airport sponsor
that is participating in a coordinated review
process under this section with respect to a
project has not met a deadline established
under subsection (b) for the project, the Sec-
retary shall notify, within 30 days of the date
of such determination, the Committee on
Transportation and Infrastructure of the
House of Representatives, the Committee on
Commerce, Science, and Transportation of
the Senate, the Council on Environmental
Quality, and the agency or sponsor involved
about the failure to meet the deadline.

‘‘(2) AGENCY REPORT.—Not later than 30
days after date of receipt of a notice under
paragraph (1), the agency or sponsor involved
shall submit a report to the Secretary, the
Committee on Transportation and Infra-
structure of the House of Representatives,
the Committee on Commerce, Science, and
Transportation of the Senate, and the Coun-
cil on Environmental Quality explaining why
the agency or sponsor did not meet the dead-
line and what actions it intends to take to
complete or issue the required review, anal-
ysis, opinion, license, or approval.

‘‘(g) PURPOSE AND NEED.—For any environ-
mental review, analysis, opinion, permit, li-
cense, or approval that must be issued or
made by a Federal or State agency that is
participating in a coordinated review process
under this section with respect to an airport
capacity enhancement project at a congested
airport and that requires an analysis of pur-
pose and need for the project, the agency,
notwithstanding any other provision of law,
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shall be bound by the project purpose and
need as defined by the Secretary.

‘‘(h) ALTERNATIVES ANALYSIS.—The Sec-
retary shall determine the reasonable alter-
natives to an airport capacity enhancement
project at a congested airport. Any other
Federal or State agency that is participating
in a coordinated review process under this
section with respect to the project shall con-
sider only those alternatives to the project
that the Secretary has determined are rea-
sonable.

‘‘(i) SOLICITATION AND CONSIDERATION OF
COMMENTS.—In applying subsections (g) and
(h), the Secretary shall solicit and consider
comments from interested persons and gov-
ernmental entities.
‘‘§ 47172. Categorical exclusions

‘‘Not later than 120 days after the date of
enactment of this section, the Secretary of
Transportation shall develop and publish a
list of categorical exclusions from the re-
quirement that an environmental assess-
ment or an environmental impact statement
be prepared under the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4321 et
seq.) for projects at airports.
‘‘§ 47173. Access restrictions to ease construc-

tion
‘‘At the request of an airport sponsor for a

congested airport, the Secretary of Trans-
portation may approve a restriction on use
of a runway to be constructed at the airport
to minimize potentially significant adverse
noise impacts from the runway only if the
Secretary determines that imposition of the
restriction—

‘‘(1) is necessary to mitigate those impacts
and expedite construction of the runway;

‘‘(2) is the most appropriate and a cost-ef-
fective measure to mitigate those impacts,
taking into consideration any environmental
tradeoffs associated with the restriction; and

‘‘(3) would not adversely affect service to
small communities, adversely affect safety
or efficiency of the national airspace system,
unjustly discriminate against any class of
user of the airport, or impose an undue bur-
den on interstate or foreign commerce.
‘‘§ 47174. Airport revenue to pay for mitiga-

tion
‘‘(a) IN GENERAL.—Notwithstanding section

47107(b), section 47133, or any other provision
of this title, the Secretary of Transportation
may allow an airport sponsor carrying out
an airport capacity enhancement project at
a congested airport to make payments, out
of revenues generated at the airport (includ-
ing local taxes on aviation fuel), for meas-
ures to mitigate the environmental impacts
of the project if the Secretary finds that—

‘‘(1) the mitigation measures are included
as part of, or are consistent with, the pre-
ferred alternative for the project in the docu-
mentation prepared pursuant to the National
Environmental Policy Act of 1969 (42 U.S.C.
4321 et seq.);

‘‘(2) the use of such revenues will provide a
significant incentive for, or remove an im-
pediment to, approval of the project by a
State or local government; and

‘‘(3) the cost of the mitigation measures is
reasonable in relation to the mitigation that
will be achieved.

‘‘(b) MITIGATION OF AIRCRAFT NOISE.—Miti-
gation measures described in subsection (a)
may include the insulation of residential
buildings and buildings used primarily for
educational or medical purposes to mitigate
the effects of aircraft noise and the improve-
ment of such buildings as required for the in-
sulation of the buildings under local building
codes.
‘‘§ 47175. Airport funding of FAA staff

‘‘(a) ACCEPTANCE OF SPONSOR-PROVIDED
FUNDS.—Notwithstanding any other provi-

sion of law, the Administrator of the Federal
Aviation Administration may accept funds
from an airport sponsor, including funds pro-
vided to the sponsor under section 47114(c),
to hire additional staff or obtain the services
of consultants in order to facilitate the time-
ly processing, review, and completion of en-
vironmental activities associated with an
airport development project.

‘‘(b) ADMINISTRATIVE PROVISION.—Instead
of payment from an airport sponsor from
funds apportioned to the sponsor under sec-
tion 47114, the Administrator, with agree-
ment of the sponsor, may transfer funds that
would otherwise be apportioned to the spon-
sor under section 47114 to the account used
by the Administrator for activities described
in subsection (a).

‘‘(c) RECEIPTS CREDITED AS OFFSETTING
COLLECTIONS.—Notwithstanding section 3302
of title 31, any funds accepted under this sec-
tion, except funds transferred pursuant to
subsection (b)—

‘‘(1) shall be credited as offsetting collec-
tions to the account that finances the activi-
ties and services for which the funds are ac-
cepted;

‘‘(2) shall be available for expenditure only
to pay the costs of activities and services for
which the funds are accepted; and

‘‘(3) shall remain available until expended.
‘‘(d) MAINTENANCE OF EFFORT.—No funds

may be accepted pursuant to subsection (a),
or transferred pursuant to subsection (b), in
any fiscal year in which the Federal Avia-
tion Administration does not allocate at
least the amount it expended in fiscal year
2002, excluding amounts accepted pursuant
to section 337 of the Department of Trans-
portation and Related Agencies Appropria-
tions Act, 2002 (115 Stat. 862), for the activi-
ties described in subsection (a).
‘‘§ 47176. Authorization of appropriations

‘‘In addition to the amounts authorized to
be appropriated under section 106(k), there is
authorized to be appropriated to the Sec-
retary of Transportation, out of the Airport
and Airway Trust Fund established under
section 9502 of the Internal Revenue Code of
1986 (26 U.S.C. 9502), $2,100,000 for fiscal year
2003 and $4,200,000 for each fiscal year there-
after to facilitate the timely processing, re-
view, and completion of environmental ac-
tivities associated with airport capacity en-
hancement projects at congested airports.
‘‘§ 47177. Judicial review

‘‘(a) FILING AND VENUE.—A person dis-
closing a substantial interest in an order
issued by the Secretary of Transportation or
the head of any other Federal agency under
this part or a person or agency relying on
any determination made under this part may
apply for review of the order by filing a peti-
tion for review in the United States Court of
Appeals for the District of Columbia Circuit
or in the court of appeals of the United
States for the circuit in which the person re-
sides or has its principal place of business.
The petition must be filed not later than 60
days after the order is issued. The court may
allow the petition to be filed after the 60th
day only if there are reasonable grounds for
not filing by the 60th day.

‘‘(b) JUDICIAL PROCEDURES.—When a peti-
tion is filed under subsection (a) of this sec-
tion, the clerk of the court immediately
shall send a copy of the petition to the Sec-
retary or the head of any other Federal agen-
cy involved. The Secretary or the head of
such other agency shall file with the court a
record of any proceeding in which the order
was issued.

‘‘(c) AUTHORITY OF COURT.—When the peti-
tion is sent to the Secretary or the head of
any other Federal agency involved, the court
has exclusive jurisdiction to affirm, amend,
modify, or set aside any part of the order and

may order the Secretary or the head of such
other agency to conduct further proceedings.
After reasonable notice to the Secretary or
the head of such other agency, the court may
grant interim relief by staying the order or
taking other appropriate action when good
cause for its action exists. Findings of fact
by the Secretary or the head of such other
agency are conclusive if supported by sub-
stantial evidence.

‘‘(d) REQUIREMENT FOR PRIOR OBJECTION.—
In reviewing an order of the Secretary or the
head of any other Federal agency under this
section, the court may consider an objection
to the action of the Secretary or the head of
such other agency only if the objection was
made in the proceeding conducted by the
Secretary or the head of such other agency
or if there was a reasonable ground for not
making the objection in the proceeding.

‘‘(e) SUPREME COURT REVIEW.—A decision
by a court under this section may be re-
viewed only by the Supreme Court under sec-
tion 1254 of title 28.

‘‘(f) ORDER DEFINED.—In this section, the
term ‘order’ includes a record of decision or
a finding of no significant impact.
‘‘§ 47178. Definitions

‘‘In this subchapter, the following defini-
tions apply:

‘‘(1) AIRPORT SPONSOR.—The term ‘airport
sponsor’ has the meaning given the term
‘sponsor’ under section 47102.

‘‘(2) CONGESTED AIRPORT.—The term ‘con-
gested airport’ means an airport that ac-
counted for at least 1 percent of all delayed
aircraft operations in the United States in
the most recent year for which such data is
available and an airport listed in table 1 of
the Federal Aviation Administration’s Air-
port Capacity Benchmark Report 2001.

‘‘(3) AIRPORT CAPACITY ENHANCEMENT
PROJECT.—The term ‘airport capacity en-
hancement project’ means—

‘‘(A) a project for construction or exten-
sion of a runway, including any land acquisi-
tion, taxiway, or safety area associated with
the runway or runway extension; and

‘‘(B) such other airport development
projects as the Secretary may designate as
facilitating a reduction in air traffic conges-
tion and delays.’’.

(b) CONFORMING AMENDMENT.—The analysis
for chapter 471 of such title is amended by
adding at the end the following:

‘‘SUBCHAPTER III—AIRPORT PROJECT
STREAMLINING

‘‘47171. DOT as lead agency.
‘‘47172. Categorical exclusions.
‘‘47173. Access restrictions to ease construc-

tion.
‘‘47174. Airport revenue to pay for mitiga-

tion.
‘‘47175. Airport funding of FAA staff.
‘‘47176. Authorization of appropriations.
‘‘47177. Judicial review.
‘‘47178. Definitions.’’.
SEC. 205. GOVERNOR’S CERTIFICATE.

Section 47106(c) of title 49, United States
Code, is amended—

(1) in paragraph (1)—
(A) by inserting ‘‘and’’ after the semicolon

at the end of subparagraph (A)(ii);
(B) by striking subparagraph (B); and
(C) by redesignating subparagraph (C) as

subparagraph (B);
(2) in paragraph (2)(A) by striking ‘‘stage

2’’ and inserting ‘‘stage 3’’;
(3) by striking paragraph (4); and
(4) by redesignating paragraph (5) as para-

graph (4).
SEC. 206. CONSTRUCTION OF CERTAIN AIRPORT

CAPACITY PROJECTS.
Section 47504(c)(2) of title 49, United States

Code, is amended—
(1) by striking ‘‘and’’ at the end of subpara-

graph (C);
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(2) by striking the period at the end of sub-

paragraph (D) and inserting ‘‘; and’’; and
(3) by adding at the end the following:
‘‘(E) to an airport operator of a congested

airport (as defined in section 47178) and a
unit of local government referred to in para-
graph (1)(A) or (1)(B) of this subsection to
carry out a project to mitigate noise in the
area surrounding the airport if the project is
included as a commitment in a record of de-
cision of the Federal Aviation Administra-
tion for an airport capacity enhancement
project (as defined in section 47178) even if
that airport has not met the requirements of
part 150 of title 14, Code of Federal Regula-
tions.’’.
SEC. 207. LIMITATIONS.

Nothing in this Act, including any amend-
ment made by this Act, shall preempt or
interfere with—

(1) any practice of seeking public com-
ment; and

(2) any power, jurisdiction, or authority of
a State agency or an airport sponsor has
with respect to carrying out an airport ca-
pacity enhancement project.

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from
Florida (Mr. MICA) and the gentleman
from Illinois (Mr. LIPINSKI) each will
control 20 minutes.

Mr. LIPINSKI. Mr. Speaker, I ask
unanimous consent to yield the 20 min-
utes that is designated to me to the
gentleman from Illinois (Mr. JACKSON),
who is a true opponent of this legisla-
tion.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Illinois?

There was no objection.
The SPEAKER pro tempore. The

Chair recognizes the gentleman from
Florida (Mr. MICA).

Mr. MICA. Mr. Speaker, I yield my-
self such time as I may consume.

Mr. Speaker, I am pleased today to
rise in support of H.R. 3479, the Na-
tional Aviation Capacity Enhancement
Act. This legislation was introduced by
the ranking Democrat of the Sub-
committee on Aviation, the gentleman
from Illinois (Mr. LIPINSKI).

This legislation codifies a long-
sought agreement that was reached be-
tween the Governor of Illinois and the
mayor of Chicago to address the crit-
ical aviation needs in the Chicago re-
gion. In December of 2001 after some 20
years of disagreement and in action,
State and local leaders approved a plan
to expand Chicago’s O’Hare Inter-
national Airport. The agreement also
requires full FAA consideration of
projects at regional reliever airports.
These include the proposed South Sub-
urban Airport in Peotone, and airports
in Gary, Indiana, and Rockford, Illi-
nois.

H.R. 3479 is not, as some have
claimed, an attempt for the Federal
Government to in any way usurp local
decision-making authority. The State
and local decision-makers in the great-
er Chicago region have come to an
agreement. This bill ensures that the
agreement in fact will be implemented,
but only if all normal procedures for
FAA approval are completed and Fed-
eral funding is received.

Federal approvals can take years.
Title 2 of this legislation would help

expedite that process. However, we do
not want local leaders to change their
minds while that process is in an ongo-
ing situation and after having spent
millions and millions of taxpayer dol-
lars.

Why should Congress care or become
involved in ensuring the viability of
this important Chicago agreement? It
is simple. Chicago O’Hare Airport is ab-
solutely vital to our National aviation
system and also to our interstate com-
merce and this Nation’s economy.

O’Hare has consistently ranked as
one of the world’s busiest airports. It
supports domestic hub operations for
two major airlines, and over 70 million
Americans a year and travelers use
this facility.

b 1245
Even during the economic downturn

and with the aftermath of the tragic
events of September 11, aircraft activ-
ity at O’Hare was up slightly last year.
Unfortunately, O’Hare continues to be
one of the most congested and delayed
airports in the country. If future con-
gestion at O’Hare affected only the
Chicago area, we might not need to
stand here before all of Congress to ad-
dress this issue. However, the conges-
tion in Chicago, in O’Hare often closes
down and causes serious delay in our
aviation activity across the Nation.

This legislation does provide assur-
ances needed to proceed with the
much-needed projects at O’Hare, and
again, it is the codification of local and
State governments.

Some of our colleagues have raised
questions regarding this legislation,
even said it is unconstitutional or su-
persedes State law. That is not the
case. However, the preemption lan-
guage contained in this legislation is
extremely limited and is tied to a deci-
sion by the FAA to fund the O’Hare
project. The preemption of State law
would expire immediately upon a deci-
sion by the Federal Aviation Adminis-
tration not to fund the construction of
the O’Hare Capacity Enhancement
Project.

This legislation ensures that State
law will not prevent the Federal Gov-
ernment from spending Federal funds
the way the Federal Government in-
tends they be spent. I would ask this
body to remember State and local offi-
cials have already reached an agree-
ment regarding Chicago’s regional
aviation projects, but the agreement is
not binding on future administrations,
and we are not going to go round in cir-
cles any longer on this. We have to
look at the national interest.

Therefore, before committing to a $6
billion capacity enhancement project
at O’Hare, and it can even be more at
this airport, it is absolutely reasonable
to seek assurance that the agreement
will not be abandoned by future State
or future debate on this issue. This bill
simply codifies a local agreement that
addresses regional and our national
transportation needs.

This bill is good for interstate com-
merce. It is good for our economy, and

it will protect our national interests,
which is part of my responsibility. So,
therefore, I support this legislation. I
urge Members on all sides, regardless
of their persuasion, to support this bill.

Mr. Speaker, I reserve the balance of
my time.

Mr. JACKSON of Illinois. Mr. Speak-
er, I yield myself such time as I may
consume.

First, let me begin by thanking the
gentleman from Florida (Mr. MICA), the
chairman, and the gentleman from
Florida (Mr. LIPINSKI), the ranking
member, for their work on H.R. 3479.
There are many reasons why I oppose
H.R. 3479, none of which have anything
to do with them personally. I want to
share with my colleagues some reasons
why they should be opposed to the Na-
tional Aviation Capacity and Expan-
sion Act.

Mr. Speaker, just a week ago, this
House rejected by a small margin this
measure. There are a number of bills
that we could be considering before the
Congress, including saving Social Secu-
rity, Medicare and Medicaid. There are
a number of important measures that
could be on the suspension calendar,
but what has changed in a week for a
bill that was rejected one week ago to
be brought back in such short order,
back on the noncontroversial suspen-
sion calendar?

Mr. Speaker, this is a highly con-
troversial bill. This should offend every
House traditionalist and institution-
alist. It violates the established proc-
esses set up by the House of Represent-
atives, and even if my colleagues agree
on the substance, they should be
against the process.

H.R. 3479 should be a stand-alone bill
that is fully debated before the House,
with the possibility of adding amend-
ments to improve this bill. It should
not be on the suspension calendar.
Many of my colleagues believe that
they are voting to codify, as the gen-
tleman from Florida (Mr. MICA) said an
agreement between Mayor Daley and
the governor of our State, Governor
Ryan, but this bill, the House version
of the bill, does not reflect that deal.

Their agreement promised priority
status for a south suburban airport in
Peotone and O’Hare expansion. While I
do not support the O’Hare-designed
plan that is articulated in the bill, and
I do believe in O’Hare modernization,
the idea that this bill provides for
O’Hare expansion but does not, I re-
peat, does not, give priority status to
Peotone, offends those of us who have
been fighting at least for the last 16
years to make aviation capacity and to
alleviate the crisis for our entire Na-
tion, a reality for all Americans.

Both sides agree that there is a ca-
pacity crisis at O’Hare. The disagree-
ment comes over how best to solve it.
A new south suburban airport in
Peotone offers a faster and cheaper and
safer, a cleaner and more permanent
solution. What do I mean? I mean that
after O’Hare expansion is completed if
air travel expands as projected, we will
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still be in the same capacity crisis that
we are in today.

This is a 15-year construction
project. So why spend more money,
take longer, increase environmental
problems, put the flying public at
greater risk, support a temporary solu-
tion and increase the economic and ra-
cial divide in Chicago when there is a
better way of resolving the current
aviation capacity crisis?

O’Hare Airport is the economic mag-
net that provides jobs and economic se-
curity for Chicago’s north side and
northwest suburbs. Midway Airport,
housed in the gentleman from Illinois’
(Mr. LIPINSKI) district, is the economic
magnet that provides jobs and eco-
nomic security for Chicago’s southwest
side. There is no similar economic en-
gine for Chicago’s south side and south
suburbs.

O’Hare expansion puts in 195,000 new
jobs and $19 billion of economic activ-
ity in an area that already has an over-
abundance. For example, the biggest
beneficiary of O’Hare is Elk Grove Vil-
lage, a city of 35,000 people where over
100,000 people come to work every day.
That is three jobs for every one person.

The greatest beneficiary of O’Hare,
Mayor Craig Johnson of Elk Grove Vil-
lage, is one of the biggest supporters of
Peotone. By contrast, some commu-
nities in my district have 60 people for
every one job.

Finally, it just so happens that the
areas where O’Hare and Midway Air-
ports are located are primarily where
whites live. African Americans live pri-
marily south and in the south suburbs,
but African American families need
economically stable families and com-
munities that have a future and can
send their children to college, too. We
need greater economic balance in the
Chicago metropolitan area so that all
of the people have jobs and economic
security.

The gentleman from Illinois (Mr. LI-
PINSKI) says that 15 environmental
groups, including the Sierra Club, sup-
port the language in this bill. He, of
course, is implying that they have en-
dorsed it. The gentleman from Illinois
(Mr. LIPINSKI) knows better. They have
not endorsed it. I also asked the gen-
tleman from Illinois (Mr. LIPINSKI) to
supply me with the names of the other
environmental groups who he says sup-
port the language in this bill, and he
has failed to do so.

O’Hare is already the largest polluter
in the Chicago area. Doubling the num-
ber of flights into the 7,000 acres that
houses O’Hare means pollution levels
will explode. A recent study found
there was an excess of 800 new
incidences of cancer each year, over
and above what would be expected
based on the State’s average, in eight
northeastern communities downwind of
O’Hare. Peotone’s 24,000 acre site has a
built-in environmental safety zone.

Mr. Speaker, the O’Hare expansion
plan is obviously anti-consumer. Two
airlines, American and United, control
90 percent of the flights in and out of

O’Hare. It is a duopoly, and due to a
lack of competition, fares at O’Hare
continue climbing at faster than the
national average.

Mr. Speaker, I do want to address the
constitutional issue before I reserve
the balance of my time. The United
States Supreme Court stated in Printz
versus United States decision in 1997
that dual sovereignty is incontestable,
to preemp State law, that is, the Illi-
nois Aeronautics Act, and give power
to the city of Chicago and the city of
Chicago’s ability to come directly to
the Federal Government for the pur-
poses of expanding O’Hare airport.

The Printz versus United States deci-
sion emphasized that that is a con-
stitutional structural barrier to Con-
gress intruding on a State’s sov-
ereignty, and this structural barrier
could not be avoided by claiming that
constitutional authority was, A, pursu-
ant to the commerce power clause. We
have heard the gentleman from Florida
(Mr. MICA) talk about the number of
jobs and the fact this is a factor in our
economy. It will create 195,000 jobs, $19
billion in economic activity pursuant
to the commerce power. According to
Printz versus the United States these
arguments are not available to the
chairman of the committee.

The necessary and proper clause of
the Constitution, we have heard there
is an aviation capacity crisis, that this
bill seeks to alleviate. According to the
Printz versus the United States, Con-
gress cannot use the necessary and
proper clause argument as a basis for
preempting State law.

Last but not least, Printz versus the
United States said that the Federal law
preempted State law under the Su-
premacy Clause, that Congress can use
its power to solve impasses, that
should be solved at the local level in
the city of Chicago and in the State of
Illinois.

In other words, Mr. Speaker, all of
the arguments that we have heard, in-
cluding the arguments of my good
friend, the chairman, are all unconsti-
tutional according to Printz versus the
United States, and whether my col-
leagues agree with my constitutional
interpretation or not, because there is
a legitimate constitutional interpre-
tive disagreement that is taking place,
this can only be solved in Federal
court, which means the idea of expand-
ing aviation capacity in northern Illi-
nois is likely to be tied up in the Fed-
eral courts for a number of years, and
therefore, we will not be expanding
aviation capacity as the chairman and
as the ranking member seek to do.

Therefore, Mr. Speaker, I urge my
colleagues to reject this bill. It could
be improved if it were brought in the
regular order and amendments were al-
lowed to include the faster, cheaper,
safer and cleaner proposal, building a
third airport in Peotone.

Mr. Speaker, I reserve the balance of
my time.

Mr. MICA. Mr. Speaker, I am pleased
to yield 10 minutes to the gentleman

from Illinois (Mr. LIPINSKI), and I ask
unanimous consent that he be allowed
to control the time.

The SPEAKER pro tempore (Mr.
ISAKSON). Is there objection to the re-
quest of the gentleman from Florida?

There was no objection.
Mr. LIPINSKI. Mr. Speaker, I ask

unanimous consent to give the gen-
tleman from Illinois (Mr. JACKSON) an
additional 10 minutes, the gentleman
from Florida (Mr. MICA) an additional
10 minutes, which his 10 minutes will
be split with 5 minutes for himself, 5
minutes for my side.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Illinois?

There was no objection.
Mr. JACKSON of Illinois. Mr. Speak-

er, may I inquire as to how much time
we have remaining.

The SPEAKER pro tempore. The gen-
tleman from Illinois (Mr. JACKSON) has
221⁄2 minutes, the gentleman from Flor-
ida (Mr. MICA) has 141⁄2 minutes. There
is 5 minutes reallocated to the gen-
tleman from Illinois.

Mr. LIPINSKI. Mr. Speaker, in the
additional time request, it would be 10
minutes for the gentleman from Illi-
nois (Mr. JACKSON), 10 minutes for the
gentleman from Florida (Mr. MICA),
which he automatically yields to me 5
minutes. So I should have 15 minutes
at the present time.

The SPEAKER pro tempore. The gen-
tleman is correct.

Mr. LIPINSKI. Mr. Speaker, I yield 2
minutes to the gentleman from Indiana
(Mr. VISCLOSKY).

(Mr. VISCLOSKY asked and was
given permission to revise and extend
his remarks.)

Mr. VISCLOSKY. Mr. Speaker, I
thank the gentleman for yielding me
the time.

Mr. Speaker, I rise today in strong
support of H.R. 3479, the National Avia-
tion Capacity Expansion Act, and
would point out that I believe one of
the reasons we are here today under
suspension is a broad-ranging bipar-
tisan support that exists for this legis-
lation today.

Whether we talk about a Democratic
mayor for the city of Chicago, whether
a Republican governor of the State of
Illinois, whether we talk about the Illi-
nois Chamber of Commerce, or whether
we talk about the AFL–CIO, whether
we talk about the Republican or Demo-
cratic leadership of the Committee on
Transportation and Infrastructure that
reported this bill to the Congress, one
of the things that has been debated
hotly about this legislation is the sta-
tus of the Peotone site in the State of
Illinois.

What I want to use my time today is
to point out to Members of this body
that there are three airports involved,
O’Hare International Airport, an air-
port in Rockford, Illinois, and the air-
port in Gary, Indiana, which is in my
congressional district. There is a pro-
posed site in Peotone, Illinois.

The gentleman from Illinois (Mr.
JACKSON) talked about a potential ra-
cial divide on the Illinois side. I would
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point out that Gary, Indiana’s popu-
lation is 85 percent African American,
and for those African American citizen
of Gary, Indiana, the passage of this
legislation is very important for their
economic future because they and their
surrounding environs have been deci-
mated because of the loss of manufac-
turing jobs.

b 1300
We have an existing airport at Gary,

Indiana, just as there is one at Rock-
ford. One of the things that the leaders
on the committee took great pains to
do was to ensure that both of those air-
ports, as well as the proposed Peotone
site, are all treated equally. Given that
equity that exists in this bill for those
two airports and that proposed site, I
strongly urge support passage of this
bipartisan legislation.

Mr. MICA. Mr. Speaker, I yield 3
minutes to the gentleman from Illinois
(Mr. WELLER), who has worked to pro-
tect the interests of the Peotone ex-
pansion.

(Mr. WELLER asked and was given
permission to revise and extend his re-
marks.)

Mr. WELLER. Mr. Speaker, today I
stand in support of this legislation. As
my colleagues know, I am very dis-
appointed in the drafting of this legis-
lation, particularly in regards to the
south suburban airport at Peotone. But
I believe it is in the best interests to
move this process forward, particularly
in the hope that in conference between
the House and Senate, we can improve
upon the language for Peotone.

Air travel is expected to double in
the next 10 to 15 years. We need to ex-
pand O’Hare, we need to build Peotone
to accommodate the doubling of air
travel. As we know, expanding O’Hare
alone will not accommodate that
growth in aviation. We need a south
suburban third airport at Peotone.

The governor and the mayor of Chi-
cago have come to an agreement re-
garding the construction of Peotone, as
well as expansion of O’Hare, and this
legislation does not fully reflect that
agreement, which has been the concern
that I have had. But I spoke with the
governor yesterday personally, and he
asked me to support this legislation so
it can move forward and move towards
conference. In that spirit, I support
this legislation today.

Let me take a moment to discuss the
importance of the south suburban third
airport at Peotone. The south suburban
third airport at Peotone will be a com-
plement to O’Hare. And I will note that
while they are pouring concrete and
ripping up concrete, it is difficult to
land airplanes, so we need a third air-
port to serve while O’Hare is expanded
over the next 10 to 15 years. I would
note that the south suburban third air-
port can be constructed in 4 to 5 years.
It can be constructed for $500–600 mil-
lion, compared to $13 billion. And from
a local standpoint, for the 2.5 million of
us who reside within 45 minutes of the
Peotone site, it will generate over
200,000 jobs.

Mr. Speaker, we need the south sub-
urban third airport at Peotone to ex-
pand aviation capacity, and I believe
by moving this legislation forward, we
can move towards that goal. People
often ask what is the status of the con-
struction of the airport at Peotone.
Just recently, the FAA released their
EIS approval of FAA record of decision
signing. They investigated and re-
viewed seven proposed sites for a third
airport, and they said that the Peotone
site is the best one. They gave their
blessing for the State to continue mov-
ing forward with what we call land
banking, and the State legislature and
the governor have made the decision to
move forward to acquire 4,000 acres of
the 24,000 eventually needed for the
purpose of land banking. That is an im-
portant step. We need to move this leg-
islative process forward, and while I
am disappointed in this language, I
want to make it clear that I was
strongly in opposition to this bill this
past week, and should this bill come
back without the provisions that we
need to build a south suburban third
airport, I will just as strongly oppose it
when it comes back from the con-
ference.

Mr. KIRK. Mr. Speaker, will the gen-
tleman yield?

Mr. WELLER. I yield to the gen-
tleman from Illinois.

Mr. KIRK. Mr. Speaker, this is a cou-
rageous decision by the gentleman. As
a member of the committee and as a
supporter of Peotone, the gentleman
has engendered a lot of goodwill and
friendship when we complete the final
legislation. My hope is that it will
strongly reflect the full agreement, in-
cluding the gentleman’s provision on
Peotone.

Mr. WELLER. Mr. Speaker, I thank
the gentleman and urge Members to
join me in supporting this bill today.

Mr. JACKSON of Illinois. Mr. Speak-
er, I yield 10 minutes to the gentleman
from Illinois (Mr. HYDE), the distin-
guished chairman of the Committee on
International Relations.

(Mr. HYDE asked and was given per-
mission to revise and extend his re-
marks.)

Mr. HYDE. Mr. Speaker, I hate to
disabuse the gentleman from Illinois
(Mr. WELLER), but if this expansion
goes through, the gentleman will never
see Peotone. We will not need Peotone.
We will have all of the capacity that is
needed, 1.6 million airplanes. So while
the gentleman from Illinois (Mr.
WELLER) hopes and prays that some
agreement that has been made off the
record will guarantee some favorable
treatment of Peotone, the best medical
advice I can give to the gentleman is
not to hold his breath.

I do not know about others, but I
love a mystery; and this bill is as mys-
terious as anything Agatha Christie
ever wrote.

First of all, why is such a controver-
sial bill being brought under suspen-
sion? What a mystery. Why are the
bill’s proponents, and I almost said per-

petrators, allergic to debate and
amendments? Well, let us be clear
about what this bill seeks to do.

The establishment wants to nearly
double the capacity of what is now the
world’s busiest airport, O’Hare Inter-
national, to accommodate 1.6 million
flights a year. Who is the establish-
ment? Well, people of substance in the
community: The major Chicago news-
papers, the Chamber of Commerce, the
mayor of Chicago, the governor of Illi-
nois, United Airlines, American Air-
lines, and so many more that a famous
President once labeled the malefactors
of great wealth the establishment.
Members know who they are. They
have been besieged by their lobbyists.

Who is the opposition? Thousands of
citizens who live and work near the
airport and its present 900,000 flights a
year, whose quality of life will be shat-
tered by doubling the capacity at
O’Hare. Those families whose homes
will be condemned and bulldozed,
whose businesses will be plowed under
as the airport expands.

Members might say we cannot stand
in the way of progress. Of course not.
But O’Hare is landlocked. It is sur-
rounded by vital suburban commu-
nities, many of which I represent. It is
saturated with aircraft. Add to capac-
ity, yes, but do it by building another
airport at Peotone, a modern one that
is environmentally friendly and can ex-
pand in years to come. By the time the
$15–20 billion, not $6 billion as they
propose, the $15–20 billion is spent on
O’Hare, it will be obsolete. Peotone can
be built faster and cheaper than ex-
panding O’Hare.

It makes sense economically and
logistically; but the flaw in the oint-
ment is Chicago would not own
Peotone. Therefore, it must not sur-
vive.

There are fundamental constitu-
tional questions with this bill. In the
first place, Chicago has no power or au-
thority to do anything unless that
power has been given to the city by the
Illinois General Assembly. The city is a
political subdivision of the State. It is
a creature of the legislature, and its
powers are defined and limited by the
Illinois Municipal Code. The Illinois
Municipal Code contains the Illinois
Aeronautics Act which forbids anyone
from expanding any airport without a
certificate of approval from the Illinois
Department of Transportation. The
same limitation applies to the gov-
ernor. The deal he made with the city
to expand O’Hare is what the lawyers
call ultra vires, beyond his authority.
Neither the Federal Constitution nor
the State constitution gives the gov-
ernor the authority to ignore the Illi-
nois Aeronautics Act.

If President Bush were to enter into
an agreement with Commonwealth Edi-
son to build a nuclear plant in Illinois,
his action would be ultra vires, without
a license from the Nuclear Regulatory
Commission. But that would require
full disclosure, something woefully ab-
sent from this O’Hare debate. Does
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anyone supporting this bill think the
President has constitutional authority
to enter into an agreement with Exxon
to drill in the Alaskan National Wild-
life Refuge without statutory author-
ity from Congress?

The Illinois Aeronautics Act requires
a certificate of approval from the De-
partment of Transportation. The city
and the governor proposed to march
ahead, ignoring the law, all to give the
city an unfettered right to condemn all
the land they want, sidestepping the Il-
linois law.

Now let us consider another mystery
in this bill. The governor and the
mayor should just ask the Department
of Transportation for a certificate of
approval. It is the Illinois DOT. The
governor has peopled it and appointed
its chairman. They should just ask
that body for a certificate of approval.
If that is what is keeping them from
complying with the law, why not just
apply for a certificate?

I asked my dear friend, the gen-
tleman from Illinois (Mr. LIPINSKI), at
least twice why they have not just
asked for a certificate. It is so simple.
The gentleman says he does not know.
It is a real mystery.

Well, it finally dawned on me like a
ton of fire appearing over my head why
this circuitous route around Illinois
law is being employed: To get a certifi-
cate of approval, they would have to
disclose what their real plan is. That is
the last thing that they want to do.
Transparency is not in their vocabu-
lary. To apply for a certificate, they
would have to disclose how much this
alleged $6.5 billion plan will really
cost. How is it going to be financed?
Who is going to pay the bonds? Will
they be paid for by United and Amer-
ican Airlines after they get their share
of the airline bailout? How many acres
do they really plan to condemn? How
many homes do they really plan to
plow under? Does this expand the
United-American monopoly existing at
O’Hare now? So many questions they
would have to disclose, and not to dis-
close them is why they are ignoring
the law. That is why we should not let
them.

How much corporate welfare are they
concealing? What are they hiding? This
is like Enron or WorldCom. What was
wrong with them, they did not disclose
the true state of affairs in their cor-
poration, and we have tired fingers
pointing at Enron and Arthur Andersen
and WorldCom. Well, that is what we
are doing today. We are giving Amer-
ican and United and the city of Chicago
and the governor a pass on the law hav-
ing to disclose what this plan, this
massive plan is all about.

Do we encourage nondisclosure? Are
we now accessories? Listen, Repub-
licans are always given the image of
being in bed with big business and
Democrats march beside the little guy,
the powerless. Well, this vote, if Mem-
bers vote yes on this bill, they validate
that they are in bed with big business,
and the heck with the little people

whose homes and businesses are going
to be wiped out. I do not know how the
Democrats will explain that.

This bill is wired. I know it. I can
count. But I would rather be on the los-
ing side of a good, honest cause than on
the winning side of a cause that hurts
vulnerable people.

A famous Russian writer whose name
I never knew once wrote that even if
the whole world was paved over, some-
where a crack would appear, and in
that crack a blade of grass would begin
to sprout.

So bring on the bulldozers, the ce-
ment mixers and shovels, and the 1.6
million roaring airplanes. That blade
of grass is the rule of law, and this
fight is far from over.

Mr. LIPINSKI. Mr. Speaker, I yield 3
minutes to the gentleman from Illinois
(Mr. DAVIS).

(Mr. DAVIS of Illinois asked and was
given permission to revise and extend
his remarks.)

Mr. DAVIS of Illinois. Mr. Speaker,
the issue of expansion at O’Hare has
been around for a long time and there
has been considerable debate. I want to
commend the gentleman from Illinois
(Mr. LIPINSKI) for his leadership on not
only this issue, but other issues sur-
rounding transportation. Today I stand
in firm support of H.R. 3479.

I also want to commend the gen-
tleman from Illinois (Mr. HYDE) for his
efforts to bring a third airport in the
Peotone area. Especially, though, I
want to commend the gentleman from
Illinois (Mr. JACKSON) for his con-
sistent and eloquent, creative approach
to try and develop jobs and economic
opportunity and bring them closer to
the people in his congressional district.

Chicago has a vast and growing
transportation industry. Over the
years, Chicago O’Hare International
Airport has continued its growth in
traffic and demand.
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Presently, O’Hare ranks as the Na-
tion’s first or second busiest airport at
any given time, with nearly 34 million
annual passengers traveling both do-
mestically and internationally.

Expanding O’Hare offers an imme-
diate array of benefits, from employ-
ment to economic growth. And I am
pleased to note that the plan for
O’Hare expansion includes a 30 percent
goal for minority and women-owned
businesses as opposed to a 10 percent
goal in the State’s plan for Peotone.

As Chicago continues to grow, O’Hare
continues to experience the backlog of
delays. According to the Airport Ca-
pacity Benchmark Report in 2001,
O’Hare was the third most delayed air-
port. Sitting in the heart of the Mid-
west, these delays continue to burden
connecting airports, creating a snow-
ball effect and frustrating passengers.
By the addition of runways, and the ex-
pansion of O’Hare, delay times will di-
minish and air travel at Chicago’s bus-
tling O’Hare will undoubtedly improve
for the consumer and the region.

I do not believe that this necessitates
the idea that there cannot and will not
be a third airport at Peotone, or in
that area. As the time continues to de-
velop, the need will continue to grow.
Right now, though, the greatest need is
to expand O’Hare, and I think we will
get to Peotone as time comes.

Mr. MICA. Mr. Speaker, I am pleased
to yield 2 minutes to the gentleman
from Illinois (Mr. MANZULLO).

Mr. MANZULLO. Mr. Speaker, the
National Aviation Capacity Expansion
Act is not just a bill about expanding
O’Hare International Airport, it is
about relieving congestion for the en-
tire air transportation system in the
United States, of which obviously
O’Hare is an integral part.

I fought hard and testified several
times to make sure this bill includes a
provision asking the FAA to consider
utilizing existing airports that are ca-
pable of immediately reducing conges-
tion and delays at our Nation’s major
airports. In the Chicago region, that
airport is the Greater Rockford Air-
port. Passage of this legislation en-
sures that Rockford Airport will be
able to offer its vast resources, which
include:

$150 million of recent infrastructure
improvements; a 10,000-foot runway
that can land any jet aircraft today as
well as an 8,200-foot runway; a category
III Instrument Landing System; a Gly-
col Detention and Treatment Facility;
an upgraded taxiway system; an FAA
24-hour traffic control tower; it is the
present home to United Parcel Serv-
ice’s second largest hub in the Nation;
a modern passenger terminal imme-
diately capable of handling 1 million
emplaned passengers annually, and
room for 3 million with a modest in-
vestment, and capacity for up to 15
million passengers a year; uncon-
strained airspace; the ability to relieve
up to 20 percent of O’Hare’s originating
passengers; and all only 1 hour’s dis-
tance from Chicago.

As my colleagues can see, this bill is
the best vehicle by which the Nation’s
air traffic congestion and delays could
be relieved. And Rockford Airport is
ready today; built, paid for, existing. It
is considered, as designated in this leg-
islation, to be a low-cost and conven-
ient factor in that solution.

I urge my colleagues to vote in favor
of this bill.

Mr. JACKSON of Illinois. Mr. Speak-
er, I yield 2 minutes to the gentleman
from Illinois (Mr. CRANE).

(Mr. CRANE asked and was given
permission to revise and extend his re-
marks.)

Mr. CRANE. Mr. Speaker, I thank
the gentleman for yielding me this
time, and, once again, I rise in strong
opposition to Federal legislation that
would mandate runway expansion and
reconfiguration at Chicago’s O’Hare
Airport.

Like most people, I want the air traf-
fic congestion problem at O’Hare
solved as soon as possible, but the plan
mandated by this bill will not accom-
plish that objective. It is projected to
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take 900,000 flights annually to 1.6 mil-
lion flights annually. Moreover, it
would be expensive. Very expensive. Its
sponsors say the O’Hare runway plan
will cost $6.6 billion to implement, but
by the time the 500 to 600 property con-
demnations, the two graveyard reloca-
tions, road improvements, sound-
proofing work, and other items are fin-
ished, the price tag is likely to be dou-
ble or triple that amount.

Meanwhile, there are four good-sized
airports currently in operation within
less than a 100-mile radius of Chicago,
Great Rockford Airport being one, that
could handle additional flights, and a
fifth could be built south of the city
with less difficulty and for less money
than it would take to add to and recon-
figure the runways at O’Hare. Making
greater use of these airports would be a
quicker, simpler, and less expensive op-
tion than trying to expand O’Hare’s
runway capacity.

Also, it would spare thousands of
people living and/or working near
O’Hare the consequences of higher
noise and air pollution levels, declining
property values, and, in some cases,
the loss of their homes and their jobs.

For their sakes, and for the sake of
others who live or work in places that
could suffer a similar fate in the fu-
ture, I urge my colleagues to vote ‘‘no’’
on this counterproductive and poten-
tially precedent-setting piece of legis-
lation. We can and should do better.

Mr. LIPINSKI. Mr. Speaker, may I
inquire about the amount of time ev-
eryone has left here?

The SPEAKER pro tempore (Mr.
SIMPSON). The gentleman from Illinois
(Mr. LIPINSKI) has 10 minutes remain-
ing, the gentleman from Illinois (Mr.
JACKSON) has 61⁄2 minutes remaining,
and the gentleman from Florida (Mr.
MICA) has 91⁄2 minutes remaining.

Mr. JACKSON of Illinois. I am sorry,
Mr. Speaker, my math is a little bit
different. Since the moment that you
yielded me and informed me I had 221⁄2
minutes, I yielded 10 minutes to the
gentleman from Illinois (Mr. HYDE) and
2 minutes to the gentleman from Illi-
nois (Mr. CRANE).

The SPEAKER pro tempore. In the
gentleman’s request to yield 10 min-
utes to the gentleman from Illinois
(Mr. HYDE), did the gentleman ask that
he control the time?

Mr. JACKSON of Illinois. I asked
that he have 10 minutes.

The SPEAKER pro tempore. And the
gentleman from Illinois (Mr. HYDE) de-
bated and then yielded back with one
minute remaining.

Mr. JACKSON of Illinois. Correct.
And at the time I yielded 10 minutes to
the gentleman from Illinois (Mr. HYDE)
I had 221⁄2 minutes.

The SPEAKER pro tempore. Did you
ask unanimous consent that the gen-
tleman from Illinois (Mr. HYDE) be able
to control 10 minutes?

Mr. JACKSON of Illinois. I asked
that the gentleman from Illinois (Mr.
HYDE) have 10 minutes, Mr. Speaker,
and then the gentleman from Illinois

(Mr. CRANE) had 2 minutes. That
should leave me 10 minutes, Mr. Speak-
er.

The SPEAKER pro tempore. The gen-
tleman from Illinois (Mr. HYDE) used 9
of the 10 minutes, which is 81⁄2 minutes
remaining, before yielding to the gen-
tleman from Illinois (Mr. CRANE) 2
minutes, and that leaves 61⁄2 minutes.

Mr. JACKSON of Illinois. I thank the
Speaker.

Mr. LIPINSKI. Mr. Speaker, just so
we are perfectly clear, I have 10 min-
utes remaining?

The SPEAKER pro tempore. The gen-
tleman has 10 minutes remaining.

Mr. LIPINSKI. And the gentleman
from Illinois (Mr. JACKSON) has 61⁄2
minutes remaining.

The SPEAKER pro tempore. The gen-
tleman has 61⁄2 minutes remaining.

Mr. LIPINSKI. And what does the
gentleman from Florida (Mr. MICA)
have remaining?

The SPEAKER pro tempore. The gen-
tleman from Florida has 91⁄2 minutes
remaining.

Mr. MICA. Mr. Speaker, just for the
information of the House and the
Speaker, I plan to use only 3 minutes
of that time because the House does
want to proceed with other business.

Mr. LIPINSKI. Mr. Speaker, I yield 5
minutes to the gentleman from Min-
nesota (Mr. OBERSTAR), the ranking
member of the Committee on Trans-
portation and Infrastructure, a long-
time chairman of the Subcommittee on
Aviation.

Mr. OBERSTAR. Mr. Speaker, I
thank the gentleman for yielding me
this time, and I rise in support of the
National Aviation Capacity Expansion
Act of 2002, and I do so with greatest
respect and admiration for the gen-
tleman from Illinois (Mr. LIPINSKI) who
has labored mightily to bring together
the State of Illinois, the City of Chi-
cago, and a wide range of interests in
the House to support this initiative.

It is unfortunate that we have to do
this by legislation, but it is also unfor-
tunate that historically the City of
Chicago and the State of Illinois have
not been able to work together con-
structively, with oftentimes the Gov-
ernor’s office countermanding an
agreement worked out between the
Mayor and the Governor, as Mayor
Daley testified to so specifically in our
committee hearings last year and early
this year.

I just want to point out that we are
not talking about an ordinary airport.
This is the premier airport in the
United States. This is a treasure for all
of world aviation. There is no question
that we need to address the needs of
O’Hare; that we, if necessary, as we do
in this legislation, in effect, codify an
agreement between the Mayor and the
State of Illinois.

Mr. HYDE. Mr. Speaker, will the gen-
tleman yield?

Mr. OBERSTAR. I yield to the gen-
tleman from Illinois.

Mr. HYDE. The gentleman had one
hearing on this bill, did you not?

Mr. OBERSTAR. Reclaiming my
time, Mr. Speaker, I believe there were
two hearings

Mr. HYDE. If the gentleman will con-
tinue to yield, Mr. Speaker, it is my
understanding that mayors whose
towns are going to be affected by this,
and citizens and businessmen were here
and were not permitted to testify. Is
that the gentleman’s recollection?

Mr. OBERSTAR. That is not my un-
derstanding. All that I know who re-
quested the hearing were accommo-
dated. I am not aware of such. But at
any rate, I have only limited time and
perhaps the gentleman can discuss this
on his time with the gentleman from
Illinois (Mr. LIPINSKI).

Mr. HYDE. We can do this off the
record, yes.

Mr. OBERSTAR. Mr. Speaker, it is
cities, more than States, that have ad-
vanced the cause of aviation in the
United States. Until 1958, there were
only 7 States that provided any support
financially for airport construction and
development. In the 1940s, Chicago’s
city council looked into the crystal
ball, saw the future of aviation and had
the foresight to acquire orchard fields
and an additional 7,000 acres to build
this treasure of an airport, O’Hare,
that was named for a World War II
hero.

Similarly, LaGuardia was the brain-
child of Mayor Fiorello LaGuardia,
who sought to capitalize on the great
success of Newark Airport, and built
what was then a treasure on the East
Coast. And the same with Atlanta.
Hartsfield Airport was the vision of Al-
derman and Mayor William Hartsfield.
So we are now dealing with the need to
look into the future of aviation in the
United States.

When traffic backs up at O’Hare, it
backs up all the way around the world.
Delays at O’Hare affect traffic as far
away as Frankfurt, in Europe, and
Tokyo on the Pacific Rim. This legisla-
tion, and I have spent a great deal of
time looking at the airport runway re-
configuration, will allow operations of
all weather conditions, simultaneous
operations. It will make possible si-
multaneous operations under all but
the very worst zero visibility condi-
tions, and that would be a huge im-
provement over the existing situation
at O’Hare.

There have been allegations about
the constitutionality of this legislative
proposal. Last week, during debate, the
gentleman from Illinois (Mr. JACKSON)
and the gentleman from Illinois (Mr.
HYDE) made references to constitu-
tional issues in a letter written by Pro-
fessor Ronald Rotunda of the Univer-
sity of Illinois College of Law. Well, we
have got other experts and other pro-
fessors who have also reviewed this let-
ter. We talked to Professor Thomas
Merrill, the John Paul Stephens Pro-
fessor of Law at Northwestern Univer-
sity, to get his opinion, which con-
cludes as follows:

‘‘This legislation is squarely within
the power delegated to Congress under
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the commerce clause and relies on fa-
miliar precepts of preemption. It pre-
sents no substantial issue under the
anti-commandeering principle of U.S.
v. New York.’’

Mr. Speaker, I am submitting here-
with for the RECORD the memorandum
provided by Professor Merrill, and the
letter of agreement between the Gov-
ernor of Illinois and the Mayor of the
City of Chicago, testifying that they
have reached an agreement and both do
strongly support this legislation.

STATE OF ILLINOIS,
CITY OF CHICAGO,

July 22, 2002.
DEAR MEMBER OF CONGRESS: We want to

unequivocally state our strong support for
Representative Bill Lipinski and Mark
Kirk’s legislation, H.R. 3479, the National
Aviation Capacity Expansion Act of 2002,
which is expected to be on the House Cal-
endar this week.

This legislation is crucial to the agree-
ment that we, as Governor of Illinois and
Mayor of Chicago, reached to end decades of
debate over the future of airports in the Chi-
cago area. That debate has choked off nec-
essary improvements to airport capacity in
the region, and led to display and congestion
that have negatively affected the economy of
the region, and rippled through the national
aviation system. It is time to end that de-
bate and move forward.

Passage of this legislation is necessary for
us to carry out this agreement, which will
lead to reconfiguration of the runway system
at O’Hare, the reduction of delays, and the
creation of almost 200,000 new jobs in Illi-
nois. It will help improve the operations of
the entire system, reducing delays around
the nation.

The agreement also includes going ahead
with work on the development of a new air-
port in the southern suburbs of Chicago,
which has been a great importance to not
only the State of Illinois, but to many mem-
bers of the Illinois delegation. Passage of
this legislation is the best course of action
to help develop a third regional airport in
the southern suburbs.

Let us be clear: failure to pass this legisla-
tion will return us to the political gridlock
over airport issues in the Chicago region
that may take decades more to resolve. A
huge economic boost to the State of Illinois,
to the Midwest and to the entire nation will
be lost.

We both strongly urge your favorable vote
on H.R. 3479. Thank you.

GEORGE H. RYAN,
Governor.

RICHARD M. DALEY,
Mayor.

MEMORANDUM

To: R. Eden Martin, President, Civic Com-
mittee of The Commercial Club of Chicago.

From: Thomas W. Merrill, John Paul Ste-
vens Professor of Law, Northwestern Uni-
versity.

Re: Constitutionality of the Durbin-Lipinski
Legislation.

Date: April 17, 2002.
This memorandum is in response to your

request for an evaluation of the constitu-
tionality of the National Aviation Capacity
Expansion Act, proposed federal legislation
introduced in the Senate by Senator Durbin
(S. 2039) and in the House by Representative
Lipinski (H.R. 3479) (the Durbin-Lipinski
Legislation). This legislation is designed to
facilitate the redesign of Chicago’s O’Hare
International Airport in accordance with a
plan agreed to by Mayor Richard Delay of
Chicago and Governor George Ryan of the

State of Illinois. The plan would redesign the
runways, terminals and access roads at
O’Hare so as to permit this facility, which is
vital to both the national and the regional
economy, to accommodate the existing and
anticipated volume of commercial air traffic
in the Chicago area.

In a letter to Representative Henry Hyde
dated March 1, 2002, Professor Ronald Ro-
tunda of the University of Illinois Law
School has offered the opinion that the Dur-
bin-Lipinski legislation is ‘‘most likely un-
constitutional.’’ (Rotunda Letter at 16). The
provisions he finds constitutionally problem-
atic are § 3(a)(3), which exempts the O’Hare
redesign project from state permitting re-
quirements, and § 3(f), which, as it appears in
the House bill, provides that if all state and
local approvals are not obtained by 2004, the
project shall proceed as a federal project.
These provisions are constitutionally sus-
pect, according to Professor Rotunda, be-
cause they ‘‘conscript the instrumentalities
of state government and state power as tools
of federal power,’’ do not constitute ‘‘gen-
erally applicable’’ legislation, and ‘‘impose[ ]
federal rules on the relationship between a
city and the State that created the city.’’
(Letter at 16.) I have reviewed the authori-
ties and arguments advanced by Professor
Rotunda and conclude that they raise no
substantial question about the constitu-
tionality of the proposed legislation.
I. THE DURBIN-LIPINSKI LEGISLATION REP-

RESENTS AN EXERCISE OF CORE FEDERAL
POWERS UNDER THE COMMERCE CLAUSE AND
PRE-EMPTS CONTRARY STATE LAW

No claim has been made by Professor Ro-
tunda, nor could it be made, that the Durbin-
Lipinski Legislation deals with a subject be-
yond the scope of Congress’s authority under
the Commerce Clause. The Supreme Court,
in reviewing the historical understanding of
the Commerce Power, has recently summa-
rized that Power as falling into three general
categories: (1) regulation of the channels of
interstate commerce, (2) regulation of the
instrumentalities of interstate commerce,
and (3) regulation of commercial activity
that in the aggregate has a substantial affect
on interstate commerce. See United States
v. Lopez, 514 U.S. 549, 558–59 (1995); United
States v. Morrison, 529 U.S. 598, 609–09 (2000).
The ‘‘channels of interstate commerce’’ in-
clude navigable rivers, interstate highways,
interstate rail facilities and terminals—and
of course navigable airspace and airport ter-
minals. See, e.g., Braniff Airways, Inc. v. Ne-
braska State Bd. of Equalization, 347 U.S.
590, 596 (1954) (‘‘Federal Acts regulating air
commerce are bottomed on the commerce
power of Congress’’). Congress thus has com-
plete and plenary power under the Commerce
Clause to regulate the size, configuration,
and operating parameters of airport facili-
ties that serve as hubs of interstate air com-
merce. See, e.g., Northwest Airlines, Inc. v.
Minnesota, 322 U.S. 292, 303 (1944) (Jackson,
J. concurring) (federal power over air com-
merce and air transit is ‘‘exclusive’’). It fol-
lows from this that the Durbin-Lipinski Leg-
islation—which is designed to assure that
the Nation’s busiest airport terminal has
sufficient capacity to accommodate future
growth in interstate and international air
commerce—falls squarely within the core of
congressional power under the Commerce
Clause.

Given that the Durbin-Lipinski Legislation
is within Congress’s power to legislate, any
contrary provision of state law is pre-
empted. ‘‘[U]nder the Supremacy Clause,
from which our pre-emption doctrine is de-
rived, ‘any state law, however clearly within
a State’s acknowledged power, which inter-
feres with or is contrary to federal law, must
yield.’’ Gade v. National Solid Waste Man-

agement Ass’n, 505 U.S, 88, 108 (1992) (citation
omitted). As the Court noted in Printz v.
United States, 521 U.S. 898, 913 (1997)—one of
the decisions Professor Rotunda relies upon
most heavily—‘‘all state officials’’ act under
a duty ‘‘to enact enforce, and interpret state
law in such as fashion as not to obstruct the
operation of federal law;’’ consequently, ‘‘all
state actions constituting such obstruction,
even legislative Acts, are ipso facto invalid.’’
Indeed, ‘‘even state regulation designed to
protect vital state interests must give way
to paramount federal legislation.’’ De Canas
v. Bica, 424 U.S. 351, 357 (1976).

The Durbin-Lipinski Legislation provides,
among other things, that the State of Illi-
nois ‘‘shall not enact or enforce any law re-
specting aeronautics that interferes with, or
has the effect of interfering with, implemen-
tation of Federal policy with respect to the
runway redesign plan including 38.01, 47, and
48 of the Illinois Aeronautics Act.’’ H.R. 3479,
§ 3(a)(3). This provision is obviously incon-
sistent with any requirement for state cer-
tification of the O’Hare redesign plan under
§ 47 of the Illinois Aeronautics Act or other-
wise. Any such state certification require-
ment is therefore plainly pre-empted by the
Durbin-Lipinski Legislation.
II. THE DURBIN-LIPINSKI LEGISLATION DOES NOT
‘‘COMMANDEER’’ THE STATE OR ITS OFFICIALS

Professor Rotunda concludes that the Dur-
bin-Lipinski Legislation is ‘‘likely unconsti-
tutional’’ primarily by relying on decisions
holding that the Commerce Power does not
extend to laws that ‘‘compel the States to
enact or administer a federal regulatory pro-
gram,’’ New York v. United States, 505 U.S.
144, 188 (1992), or that ‘‘conscript the States’
officers directly’’ to administer or enforce
federal law. Printz, supra, 521 U.S. at 935. He
argues that the Durbin-Lipinski Legislation
has the effect of ‘‘commanding and singling
out the State of Illinois to, in effect, repeal
its legislation governing the powers dele-
gated to the City of Chicago.’’ (Letter at 14.)

The short answer to this elaborate argu-
ment is that the Durbin-Lipinski legislation
does no such thing. I does not require the
State of Illinois or any political subdivision
to enact—or repeal—any legislation. Nor
does it conscript state employees to act as
administrators or enforcement agents of fed-
eral law. Instead, the Durbin-Lipinski Legis-
lation simply preempts provisions of state
law that might serve as an impediment to
the completion of the O’Hare redesign plan.
The State is not ordered to take affirmative
steps to aid in the redesign of the airport, ei-
ther by legislative or administrative action.
It is merely prohibited from blocking the re-
design and reconfiguration of the airport.
This of course is what happens whenever
state law is preempted by federal legislation.
See, e.g., City of Burbank v. Lockheed Air
Terminal, Inc., 411 U.S. 624 (1973) (local ordi-
nance governing hours of operation of air-
port terminal pre-empted by comprehensive
federal regulation of airport noise).

Absent some provision that directs Illinois
to adopt legislation or regulations, or that
commands Illinois officials or employees to
enforce federal law, the Durbin-Lipinski Leg-
islation raises no issue under New York and
Printz. As the Supreme Court recently (and
unanimously) held in Reno v. Condon, 528
U.S. 141 (2000), where a federal statute does
not require a state legislature ‘‘to enact any
laws or regulations’’ and does not ‘‘require
state officials to assist in the enforcement of
federal statutes regulating private individ-
uals,’’ the anti-commandeering doctrine of
New York and Printz does not apply. Id. at
151. Condon involved a federal statute, The
Driver’s Privacy Protection Act, that pro-
hibited States from disclosing personal in-
formation about individuals obtained from
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department of motor vehicle records without
the individual’s consent. Because the Act did
not direct the ‘‘States in their sovereign ca-
pacity to regulate their own citizens,’’ id.,
the Court found that it was a legitimate ex-
ercise of the Commerce Power and that con-
trary state legislation was preempted. The
Durbin-Lipinski Legislation likewise con-
tains no provision that would compel the
State or its agents to regulate the citizens of
Illinois.

Nor does the provision of the House bill
that calls for the O’Hare redesign to become
a federal project if construction has not com-
menced by 2004 raise any commandeering
problem. This is a form of conditional regu-
lation, in which Congress ‘‘offer[s] States the
choice of regulating [private] activity ac-
cording to federal standards or having state
law pre-empted by federal regulation.’’ New
York, 505 U.S. at 167. This type of condi-
tional regulation is often used in environ-
mental legislation, and the New York Court
took pains to reaffirm its constitutionality.
Id; see also Printz, 521 U.S. at 925–26. Such
condition regulation, the Court found, is
constitutionally permissible because it does
not represent direct coercion of State gov-
ernments in the way that commandeering
does. Section 4(f) of the House bill is of a
similar design. It provides that in the event
the Administrator of the FAA finds that ‘‘a
continuous course of expected to commence
by December 1, 2004’’ then ‘‘the Adminis-
trator shall construct the runway redesign
plan as a Federal project.’’ H.R. 3479, § 4(f).
The legislation, in other words, does not
order State and local officials to issue per-
mits and approvals for construction; it sets a
deadline for obtaining such approvals, and if
this is not met, provides for federal permits
and approvals—a classic form of conditional
regulation approved by New York and
Printz.
III. THE DURBIN-LIPINSKI LEGISLATION IS NOT

CONSTITUTIONALLY INFIRM BECAUSE IT AP-
PLIES TO A SINGLE AIRPORT

Professor Rotunda also seeks to rely on
language in New York and Condon that dis-
tinguishes impermissible commandeering
statutes from laws ‘‘that subject state gov-
ernments to generally applicable laws.’’ New
York, 505 U.S. at 160; Condon, 528 U.S. at 151.
He notes that the Durbin-Lipinski Legisla-
tion applies to only one airport and in this
sense is not a ‘‘generally applicable’’ law,
thus, he suggests, the legislation is unconsti-
tutional under New York and Prinitz.

This argument, however, reflects
misapplication of the ‘‘generally applicable
laws’’ exception recognized in New York and
Condon. The exception applies only to fed-
eral laws that otherwise compel a State to
enact legislation or conscript state employ-
ees to enforce federal law. If a federal law
has this ‘‘commandeering’’ effect, then it
may nevertheless be upheld as constitutional
if it is a ‘‘generally applicable law’’ that ap-
plies to state governments and private per-
sons alike. Thus, for example, the Fair Labor
Standards Act (FLSA), as amended, applies
to state and local governments as well as to
private employers. This statute requires
state governments to enact laws or regula-
tions (e.g., setting wages and hours of state
employees), and it requires state officers and
employees to administer federal law (e.g., de-
termining that all units of state government
are in compliance with federal standards).
Yet the constitutionality of the FLSA as ap-
plied to state governments was upheld in
Garcia v. San Antonio Metropolitan Transit
Auth., 469 U.S. 528 (1985). The Court in New
York reconciled this result with the anti-
commandeering principle by noting that the
FLSA is a generally applicable law that gov-
erns state and private employers alike. New
York, 505 U.S. at 160–61.

Properly understood, therefore, the gen-
erally applicable laws exception has no rel-
evance to the Durbin-Lipinski Legislation.
The Durbin-Lipinski Legislation does not
compel the State to enact any laws or regu-
lations, and does not conscript state employ-
ees to administer any federal law. Instead, it
is a narrow preemption statute. As such, the
anti-commandeering principle of New York
and Printz does not apply at all, and hence
the generally applicable laws exception does
not apply at all.

Outside the commandeering context, there
is no principle of law that condemns congres-
sional legislation under the Commerce
Clause because it proceeds project-by-project
rather than under generally applicable laws.
Congress has often legislated under the Com-
merce Clause by addressing particular ob-
structions of commerce, whether they be in-
adequate harbor facilities, impassive on riv-
ers, or bottlenecks in the interstate highway
system. For example, Congress has legislated
with respect to a single bridge spanning a
navigable river, and this has been sustained
as a valid exercise of the Commerce Power.
See Pennsylvania v. Wheeling and Belmont
Bridge Co., 59 U.S. (18 How.) 421, 431 (1855).
Similarly, federal agencies exercising dele-
gated power under the Commerce Clause,
such as the Army Corps of Engineers and the
FAA, commonly and properly focus their at-
tentions on particular obstructions of com-
merce, rather than proceeding by promul-
gating general regulations. That is all Con-
gress has done here, by legislating to assure
that a critical airport that serves as a cen-
tral hub of the entire air traffic system of
the United States does not become an im-
pediment to the free flow of interstate and
international commerce.
IV. THE DURBIN-LIPINSKI LEGISLATION DOES

NOT IMPERMISSIBLY INTERFERE WITH RELA-
TIONS BETWEEN A STATE AND ITS POLITICAL
SUBDIVISIONS

Finally, Professor Rotunda suggests in
passing (Letter at 7) that the Durbin-Lipin-
ski legislation violated some general prin-
ciple of federalism that requires Congress to
afford a state government complete and un-
limited control over the powers and duties of
its political subdivisions. The decision he
cites in support of this proposition, Hunter
v. City of Pittsburgh, 207 U.S. 161 (1907), held
no such thing. Instead, the Court merely re-
jected the claim of the City of Pittsburgh
that a Pennsylvania law directing the annex-
ation of Pittsburgh and another city over
the objection of a majority of the Pittsburgh
electorate violated Pittsburgh’s rights under
Fourteenth Amendment’s Due Process
Clause. It was in this context that the Court
said that the ‘‘number, nature, and duration
of the powers conferred upon’’ a municipal
corporation ‘‘rests in the absolute discretion
of the state.’’ Id. at 178. No issue was pre-
sented in the case about the authority of
Congress to deal directly with municipal cor-
porations—as it often deals directly with
other types of corporations—in the imple-
mentation of otherwise valid federal legisla-
tion.

In fact, Congress has long dealt directly
with municipalities in a variety of contexts,
and the federal courts have uniformly re-
jected challenges to these measures based on
the notion that the federal government must
always defer to state-law limitations on mu-
nicipal powers. Lawrence County v. Lead-
Deadwood School District, 469 U.S. 256 (1985),
for example, involved a federal statute that
provided payments in lieu of taxes to a coun-
ty based on the presence of tax-exempt fed-
eral land in the county. The federal statute
gave the county discretion to allocate funds
for ‘‘any governmental purpose.’’ Id. at 258. A
South Dakota statute, however, provided

that all in lieu payments be allocated in the
same ratio as the county’s general tax reve-
nues were allocated. By a vote of 7–2, the Su-
preme Court held that the federal statute
preempted the allocation requirement in the
state statute, and specifically rejected the
contention based on the language in Hunter
that this constituted impermissible
interfence with state control over its polit-
ical subdivisions, Id. at 269; cf. id. at 270–71
(Rehnquist, J. dissenting (quoting Hunter)).

The same conclusion has been reached
when the federal government has given regu-
latory permission to political subdivisions to
take action contrary to state law. In one
case the Federal Power Commission issued a
license to the City of Tacoma, Washington,
to build a hydroelectric dam on the Cowlitz
River. An agency of the State of Washington
opposed the license, and argued that Wash-
ington statutes required the City to obtain
permission from the State. The United
States Court of Appeals for the Ninth Circuit
held that the case presented a simple matter
of federal supremacy: State law cannot
interfere with the ability of a federal li-
censee to exercise the rights provided by a
federal license on a navigable waterway.
State of Washington Dept. of Game v. Fed-
eral Power Comm., 207 F.2d 396 (9th Cir. 1953).
The court agreed that the City was a crea-
ture of the State and normally could not act
without authorization of state law. But pri-
vate licensees—such as corporations and
electrical cooperatives—are also creatures of
state law, and it is well-established that
they can invoke federal law to preempt state
law inconsistent with a federal license. See
First Iowa Hydro-Electric Coop. v. Federal
Power Comm., 328 U.S. 152 (1946). The court
reasoned that municipal corporations are no
different in this regard, and they too may be
empowered by the federal government to
take action affecting the channels of inter-
state commerce without regard to limita-
tions contained in state law. The Wash-
ington Supreme Court later disagreed with
this ruling, see City of Tacoma v. Taxpayers
of Tacoma, 307 P.2d 567 (Wash. 1957), but the
U.S. Supreme Court reversed, holding that
the decision of the Ninth Circuit was res ju-
dicata. See City of Tacoma v. Taxpayers of
Tacoma, 357 U.S. 320 (1958).

Similiarly, in a controversy closely analo-
gous to the instant matter, the City of New
Haven, Connecticut received a $750,000 grant
from the Federal Aviation Administration
for extension of an airport runway. Pursuant
to agreements between the City and the
FAA, the City was required to purchase land
in the neighboring town of East Haven in
order to provide an expanded ‘‘clear zone’’
for takeoffs and landings. When neighbors
objected and instituted actions in state
court seeking to block the project on the
ground that New Haven’s purchase of land in
East Haven violated state law, the United
States sought and obtained a preliminary in-
junction against further state-court litiga-
tion. In affirming the injunction, the United
States Court of Appeals for the Second Cir-
cuit observed that ‘‘[i]n the case of a clash
between federal legislation and state orders
in the area of air commerce, it is clear that
under the doctrine of federal supremacy and
the commerce clause’’ the United States
would likely prevail on the merits. See
United States v. City of New Haven, 447 F.2d
972, 973–74 (2d Cir. 1971) (citations omitted).

There are, to be sure, constitutional ques-
tions about how far the federal government
may go in bypassing state governments and
dealing directly with municipalities and
other subdivisions of a State. The Wash-
ington Supreme Court in the Tacoma dam
controversy thought that the federal govern-
ment could not confer the power of eminent
domain on a municipality in circumstances
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where such power is not given by state law.
City of Tacoma, 307 P.2d at 576–78, rev’d on
other grounds, 357 U.S. 320. And although the
Supreme Court has held that a federal dis-
trict court in implementing a desegregation
decree may issue an order pre-empting state
tax limitations in order to permit a city to
raise taxes, it has reserved judgment as to
whether it would be constitutional for such a
court directly to order a city to raise taxes.
Missouri v. Jenkins, 495 U.S. 33, 50–51 (1990).

But the Durbin-Lipinski Legislation raises
none of these unresolved questions. Section
3(a)(3) in both bills simply pre-empts state
certification requirements that might act as
an impediment to the City’s execution of the
redesign plan using its otherwise-existing
delegated and home-rule powers under state
law. And § 3(f) of the House bill provides that
if the O’Hare redesign project becomes a fed-
eral project, either the City will exercise its
existing eminent domain power or the FAA
will use its federal eminent domain power to
acquire needed land. See H.R. 3479, § 3(f)(1)
(E) & § 3(f)(3). Nor is there any suggestion in
this bill that Congress has authorized the
City to exercise powers of taxation beyond
those it already enjoys under state law. See
id. § 3(f)(1)(F) (‘‘the costs of the runway rede-
sign plan will be paid from the sources nor-
mally used for airport redevelopment
projects of similar kind and scope’’).

CONCLUSION

The Durbin-Lipinski Legislation is square-
ly within the power delegated to Congress
under the Commerce Clause and relies on fa-
miliar precepts of pre-emption. It presents
no substantial issue under the anti-comman-
deering principle of United States v. New
York and Printz v. United States. Nor does it
attempt to intrude upon State-municipality
relations in a manner that is constitu-
tionally problematic. The proposed legisla-
tion addresses a matter of vital national im-
portance in a manner that is minimally in-
trusive to the legitimate interests of the
State as sovereign, and is therefore fully
constitutional.

PARLIAMENTARY INQUIRY

Mr. JACKSON of Illinois. Mr. Speak-
er, I feel compelled at this time to ask
a parliamentary inquiry about my
time. The reason I need to ask the par-
liamentary inquiry is that there have
been three speakers for those of us who
have been opposed to the legislation.

The debate began with 20 minutes on
each side, and then there was a unani-
mous consent for an additional 10 min-
utes, which should have left me with 30
minutes on my side and 30 minutes on
the other side of this legislation. I have
yielded 10 minutes to the gentleman
from Illinois (Mr. HYDE), and you said
he spoke for 91⁄2 minutes and yielded
back the balance of his time. I yielded
2 minutes to the gentleman from Illi-
nois (Mr. CRANE), and I made an open-
ing statement.

I do not know how long my opening
statement was, but I do not believe it
left me 61⁄2 minutes.

The SPEAKER pro tempore. The gen-
tleman from Illinois (Mr. JACKSON)
made an opening statement of 71⁄2 min-
utes, leaving 121⁄2 minutes. Thereon the
time was expanded by 10 minutes per
side, leaving the gentleman 221⁄2 min-
utes. The gentleman then yielded 5
minutes to the gentleman from Illinois
(Mr. LIPINSKI), leaving him 71⁄2 min-
utes.

Mr. JACKSON of Illinois. No, sir. No,
sir, I did not yield 5 minutes to the
gentleman from Illinois (Mr. LIPINSKI).

b 1330
The time of the gentleman from Illi-

nois (Mr. LIPINSKI) is controlled by the
chairman, sir. I am in opposition to the
bill. They divided time amongst them-
selves. Ten minutes additional on each
side, sir, should have left me with 221⁄2
minutes. I yielded 10 minutes to the
gentleman from Illinois (Mr. HYDE),
and I yielded 2 minutes to the gen-
tleman from Illinois (Mr. CRANE),
which should leave me with 10 minutes.

The SPEAKER pro tempore (Mr.
SIMPSON). The gentleman did not make
a unanimous consent request that the
gentleman from Illinois (Mr. LIPINSKI)
control 5 minutes?

Mr. JACKSON of Illinois. No, sir. The
gentleman from Illinois (Mr. LIPINSKI)
made a unanimous consent request
that 10 minutes be increased on each
side and there was no objection, 10
minutes for that side and I am the
other side.

The SPEAKER pro tempore. The
Chair will subtract 5 minutes from the
gentleman from Illinois’s (Mr. LIPIN-
SKI) side that apparently the gen-
tleman from Illinois (Mr. JACKSON) did
not yield to him, which means that the
gentleman from Illinois has no time re-
maining.

Mr. LIPINSKI. How much time do I
have?

The SPEAKER pro tempore. The gen-
tleman has no time remaining now.

Mr. LIPINSKI. That is not right, Mr.
Speaker. If I may say, before my 10
minutes was used at all, my request
was for an additional 10 minutes for
the gentleman from Illinois (Mr. JACK-
SON), an additional 10 minutes for the
gentleman from Florida (Mr. MICA),
which he would yield 5 minutes to me,
thereby giving me 15 minutes.

To the best of my recollection, I gave
2 minutes to the gentleman from Indi-
ana (Mr. VISCLOSKY), 3 minutes to the
gentleman from Illinois (Mr. DAVIS),
and 5 minutes to the gentleman from
Minnesota (Mr. OBERSTAR). That is 10
minutes, which means I have 5 minutes
remaining.

The SPEAKER pro tempore. Let the
chair get this straight.

The gentleman’s 5 minutes was taken
out of the gentleman from Florida’s
(Mr. MICA) time. Of the 10-minute ex-
pansion, 5 went to the gentleman from
Illinois (Mr. LIPINSKI), 5 went to the
gentleman from Florida (Mr. MICA),
and 10 went to the gentleman from Illi-
nois (Mr. JACKSON).

Mr. LIPINSKI. Correct.
The SPEAKER pro tempore. The gen-

tleman from Florida (Mr. MICA) has 41⁄2
minutes remaining, the gentleman
from Illinois (Mr. JACKSON) has 111⁄2
minutes remaining, and the gentleman
from Illinois (Mr. LIPINSKI) has 5 min-
utes remaining.

Mr. JACKSON of Illinois. Mr. Speak-
er, I yield myself 43⁄4 minutes.

(Mr. JACKSON of Illinois asked and
was given permission to revise and ex-
tend his remarks.)

Mr. JACKSON of Illinois. Mr. Speak-
er, I have not often come to the floor of
this Congress to talk about the racial
divide in the city of Chicago; but when
I do, it is very serious business because
I do not want to take lightly the impli-
cations of what Members of Congress
are going to vote on today. This bill
will greatly exacerbate what the New
York Times has referred to as the most
segregated city in Chicago. I guess, Mr.
Speaker, I want to draw the relation-
ship with this chart between those
comments and what the demographic
shifts are actually showing in Chicago.

When John F. Kennedy inaugurated
O’Hare Airport in the early sixties, you
see that the center of economic activ-
ity in this first map is in central down-
town Chicago. As a result of O’Hare
Airport and our economy moving from
an industrial-based economy to a serv-
ice-based economy, we see tremendous
economic growth by 1980 in the north-
western suburban area. In the mean-
time, the south side of Chicago and the
south suburbs is experiencing zero to
negative growth.

By 1990, O’Hare Airport, well into Du
Page County, Kane County, McHenry
County, and Lake County, Illinois, end
up being responsible, for every three
jobs that exist in our area, three of
them can be found in the northwestern
suburbs per one person. Under a build
scenario for the south suburban air-
port, which is why I am here, the Sec-
ond Congressional District of Illinois
extends from 71st and Yates all the
way to Will County, to the county line
and just beyond the county line. The
south suburban airport under a 2020
build scenario allows the balancing of
growth between the northwest subur-
ban areas and the south suburban
areas, with Chicago being the over-
whelming beneficiary of that balanced
economic growth. Without that air-
port, under a 2020 no-build scenario,
south Cook County becomes increas-
ingly reliant upon government serv-
ices, welfare, various forms of section 8
housing, and other programs.

And so when we debate aviation ca-
pacity and the opportunity to expand
aviation in northeastern Illinois and
build an airport on the south side of
Chicago and the south suburbs, Mr.
Speaker, it is our goal to solve a long-
standing problem. Consistent with the
gentleman from Indiana (Mr. VIS-
CLOSKY), I too support modernization
at Gary Airport. I do support mod-
ernization at Rockford Airport. But,
Mr. Speaker, the deal between the Gov-
ernor of the State of Illinois and the
mayor of the city of Chicago was to
add priority status to the building of a
south suburban airport in Peotone, Illi-
nois.

This legislation does not reflect that
deal. That deal is better reflected by
the Senate version of the bill offered by
Mr. DURBIN where the Peotone lan-
guage is given priority status. And so
why the gentleman from Illinois (Mr.
LIPINSKI) stands here, my good friend,
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and advocates that this bill is reflec-
tive of the deal but removes the pri-
ority status that by 2020 will alleviate
the racial, social and economic ten-
sions that exist in our region is a fac-
tor is why some of us are so adamantly
opposed to O’Hare expansion without
building this south suburban airport at
least first and as a priority.

I agree that there must be some mod-
ernization at O’Hare Airport. I disagree
that we must tear up five runways at
O’Hare and build an additional eight
runways at O’Hare Airport as the solu-
tion. This area already has sufficient
economic activity and jobs. Bring jobs
and growth to the south side of Chi-
cago that only a service-based economy
can build.

Mr. Speaker, it is not just about air-
ports. With airports come Hyatt and
Hilton and Fairmont and UPS and Fed-
eral Express and every other ancillary
business that requires moving cargo in
and out of aviation facilities. Those
jobs are badly needed not just in the
northwest suburbs. They are also need-
ed on the south side of Chicago and in
the south suburbs. That is why bring-
ing this bill to the floor in regular
order, allowing those of us who have
been advocating for this bill and advo-
cating for expansion of aviation capac-
ity in the regular order that we might
amend it and ensure that our interests
are protected is a factor is why we are
disappointed and many of us, namely
myself I know for a fact, are going to
vote against this bill.

Certainly the gentleman from Illi-
nois (Mr. WELLER) says that he hopes
these issues will be worked out in con-
ference. Mr. Speaker, the mayor of the
city of Chicago’s father wanted to ex-
pand aviation capacity by building a
third airport on Lake Michigan. The
mayor himself wanted to build one in
Lake Calumet. Only when the idea
came about to build it in south subur-
ban Peotone where he did not control
it did he oppose it.

And so, Mr. Speaker, I am asking for
the justice of this House to vote down
this bill because it is controversial, and
it has implications 20 years from now
for the quality of life for people that I
represent. Give us a chance to offer
amendments in the regular order and
not on suspension.

Mr. Speaker, I reserve the balance of
my time.

Mr. LIPINSKI. Mr. Speaker, may I
inquire how much extra time the gen-
tleman from Illinois (Mr. JACKSON)
used there?

The SPEAKER pro tempore. The gen-
tleman has 63⁄4 minutes remaining.

Mr. LIPINSKI. You were very gen-
erous to him.

Mr. Speaker, I yield 30 seconds to the
gentleman from Illinois (Mr. GUTIER-
REZ).

Mr. GUTIERREZ. Mr. Speaker, I
want to come to say that the gen-
tleman from Illinois (Mr. HYDE) and
the gentleman from Illinois (Mr. JACK-
SON) have done a wonderful job. Obvi-
ously, people underestimated their

ability last Monday. No one is under-
estimating their ability today. We have
done the work that is necessary in
order to expand O’Hare. We feel that it
is necessary.

Last week, one of the Hispanic Mem-
bers voted against the bill because
some people were saying that Hispanics
were going to be hurt by this expansion
of O’Hare. Today we have a commit-
ment of all of the Hispanic Members of
this Congress to vote for the bill, in-
cluding myself, who is present today to
vote for this bill.

We will not underestimate it. We
know the quality of your arguments
and the commitment that you have.
Please understand that this is a gentle-
men’s disagreement. We respect and
love you both very, very much.

Mr. JACKSON of Illinois. Mr. Speak-
er, I am honored to yield 31⁄4 minutes to
the distinguished gentlewoman from
California (Ms. WATERS), who has an
issue at Los Angeles International Air-
port.

Ms. WATERS. I would like to thank
the gentleman from Illinois for yield-
ing this time to me.

Mr. Speaker, I rise to oppose H.R.
3479, the National Aviation Capacity
Expansion Act, which would expand
the size of Chicago O’Hare Inter-
national Airport and undermine the
rights of States and local communities
to make decisions regarding local air-
port development.

O’Hare expansion would destroy ap-
proximately 1,500 homes and exacer-
bate the pollution, traffic congestion
and noise endured by residents who live
near the airport and north of Chicago.
O’Hare expansion is also opposed by
residents of the south side of the Chi-
cago region, because it would make the
construction of a third regional airport
virtually impossible. O’Hare expansion
would deny the people who live on the
south side of the Chicago region any
opportunity to enjoy the economic ben-
efits of having access to a local airport.

H.R. 3479 would set a dangerous
precedent by allowing the Federal Gov-
ernment to preempt State and local
laws that could limit airport expan-
sion. Such a precedent could prevent
the people of southern California from
developing a regional solution to our
region’s aviation needs. The people of
my congressional district in southern
California are already overburdened by
the noise, pollution, and traffic conges-
tion generated by Los Angeles Inter-
national Airport. Other communities
in southern California would like to at-
tract service to their local airports.
Legislation to impose LAX expansion
would undermine southern California’s
efforts to ensure that the benefits and
burdens of airport development are
fairly distributed throughout our re-
gion.

Last week I introduced H.R. 5144, the
Careful Airport Planning for Southern
California Act, known as the CAP Act.
The CAP Act would cap LAX air traffic
at its current capacity of 78 million
passengers per year and would encour-

age airport development in southern
California communities that actually
want airport development.

I urge my colleagues to support the
CAP Act and oppose the expansion of
Chicago O’Hare and LAX.

Mr. Speaker, I join this debate be-
cause there is nothing worse than hav-
ing the folks sit in Washington over-
ride the people in local communities
and in the States, telling them what is
best for them when in fact the people
have a right to make those decisions in
their own regions and in their own
communities. I respect the right of the
people of the south side of Chicago to
talk about what is in the best interests
of their area, of that region. If we are
sincere about not trying to override
local control, we will not allow this to
happen.

I would ask my colleagues to please
oppose H.R. 3479. Someday it may hap-
pen to you in your area, in your region;
and you would not want the Federal
Government to put its foot on your
hand and tell you what you can or can-
not do.

Mr. LIPINSKI. Mr. Speaker, could I
have a breakdown on how much time
everybody has left?

The SPEAKER pro tempore. The gen-
tleman from Illinois (Mr. LIPINSKI) has
41⁄2 minutes remaining, the gentleman
from Illinois (Mr. JACKSON) has 31⁄2
minutes remaining, and the gentleman
from Florida (Mr. MICA) has 41⁄2 min-
utes remaining.

Mr. LIPINSKI. Mr. Speaker, I yield
myself 21⁄2 minutes.

First of all I would like to submit my
printed statement for the RECORD, and
then I would like to go into a couple of
points that have been raised here on
the floor.

LAX. That was a wonderful speech by
the gentlewoman from California (Ms.
WATERS), but it has nothing to do with
this situation whatsoever. The State of
Illinois is the only State in the Union
where the Governor has veto power
over the construction of a new airport
or a new runway. The Illinois chan-
neling laws have strictly to do with the
Illinois Department of Transportation
and the Governor, as the gentleman
from Illinois (Mr. HYDE) has stated, ap-
points all the people in charge of the Il-
linois Department of Transportation.
So the LAX situation has nothing to do
with, and it is not precedent-setting
whatsoever as far as this legislation we
have here.

b 1345
The gentleman from Illinois (Con-

gressman HYDE) has asked me a num-
ber of times why the City of Chicago
did not ask the Illinois Department of
Transportation for a certificate of ap-
proval. I now have the answer for the
congresswoman. In order to get a cer-
tificate for the Illinois Department of
Transportation, it takes over a year.
Unfortunately Governor Ryan would no
longer be in office at the end of that
time. A new governor could simply
take that report because he has the ar-
bitrary veto power and chuck it out
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the window and say we are going to
keep the gridlock in the Midwest in
aviation.

The gentleman from Illinois (Con-
gressman JACKSON) talks about
Peotone. There is nothing in whatso-
ever in this legislation that stops
Peotone from being built. What this
legislation does not do, though, it does
not reach out from Washington, D.C.
and say we have to build Peotone. It is
entirely left up to the State of Illinois.
And it does not give high priority to
Peotone because if we did that, every
airport in the country would be rush-
ing here to get exactly the same sta-
tus. We do not even do that for O’Hare
Airport in this legislation. O’Hare has
to be improved in its modernization
and expansion by the FAA before it be-
comes Federal law.

Mr. Speaker, I thought my time
might have expired. I will be back
shortly.

Mr. JACKSON of Illinois. Mr. Speak-
er, I just have one final speaker; so we
will continue to reserve the balance of
our time if that is okay.

The SPEAKER pro tempore (Mr.
SIMPSON). Who yields time?

Mr. LIPINSKI. Mr. Speaker, since
our side has time to close, I reserve the
balance of my time.

Mr. JACKSON of Illinois. Mr. Speak-
er, the gentleman from Florida (Mr.
MICA) has the right to close. The gen-
tleman from Illinois (Mr. LIPINSKI)
needs to exhaust the balance of his
time and then we will exhaust the bal-
ance of ours and we will give it to the
gentleman from Florida (Mr. MICA).

Mr. LIPINSKI. Mr. Speaker, is that
the ruling of the Chair?

The SPEAKER pro tempore. It is.
Mr. LIPINSKI. Could I inquire to

have a Parliamentary inquiry on why,
since I have part of the gentleman from
Florida’s (Mr. MICA) time, I should not
be able to come just before he closes?

The SPEAKER pro tempore. The
original time is controlled by the gen-
tleman from Florida (Mr. MICA) and
the gentleman from Illinois (Mr. JACK-
SON); the reverse order of opening.

Mr. LIPINSKI. Mr. Speaker, I yield
myself the balance of my time.

Let us see something else that has
been brought up here. Competition.
The gentleman from Illinois (Mr.
HYDE) talked about the competition.
We are going to have more gates at
new modernized O’Hare Airport. In the
agreement, Delta Airlines, Northwest
Airlines, a number of airlines that now
utilize O’Hare but feel that they are re-
stricted because of the size of O’Hare
will have a much greater opportunity
to get gates, to get landing slots so
that there will be significantly more
competition at O’Hare.

Another point I would like to bring
up is that this is really a very bipar-
tisan piece of legislation. Not only do
we have support from the Republican
side and the Democratic side, but be-
yond this Chamber, five secretaries of
Transportation enthusiastically sup-
port this legislation, and these are ap-

pointees both on the Democratic side
and from the Republican side. Two of
them that I could name right here,
Secretary Slater, Secretary Skinner.
People support this not only because it
is necessary to break the gridlock at
O’Hare for benefit of the American
aviation flying public, but it will also
create 195,000 jobs, and those jobs are
not going to just go to people on the
northwest side of the city of Chicago.
They are going to go to people within
the city of Chicago, within Cook Coun-
ty, within the counties that surround
Cook County. This is job creation. This
is economic development at the high-
est possible level, and on top of all
that, once again I say to you there is
nothing in this legislation that stops
the State, rural county, or anyone else
from building Peotone.

Mr. JACKSON of Illinois. Mr. Speak-
er, I yield myself 11⁄2 minutes.

Mr. Speaker, this is a Rand McNally
map of Chicago. It is called the Rand
McNally Chicago Easy Finder Map.
And in this map it has all of the north-
west suburbs in it, it has most of the
city of Chicago, it has some of the
southwest suburbs, but it stops here at
55th Street, right here at the Museum
of Science and Industry. My district
does not even start until 71st Street,
and then it proceeds almost 40 miles
outside the city of Chicago.

Mr. Speaker, it is as if the city of
Chicago stops right there where all of
the tourists and where all of the eco-
nomic activity is without any consider-
ation of the south suburbs.

Mr. Speaker, I brought with me some
of the many books that document the
damaging effects of Chicago’s per-
sistent disparities between north and
south. Let me read a passage of just
one of these titled When Work Dis-
appears by noted University of Chicago
and Harvard University Professor Wil-
liam Julius Wilson. Professor Wilson
writes, ‘‘Over the last two decades, 60
percent of the new jobs created in the
Chicago metropolitan area have been
located in northwest suburbs of Cook
and DuPage County surrounding
O’Hare Airport. African-Americans
constitute less than 2 percent of the
population in these areas.’’ He con-
cluded, ‘‘The metropolitan black poor
are becoming increasingly isolated.’’

Let us not add to this hefty volume.
Let us not continue to perpetuate and
exploit this divide. Let us regulate all
of these books to the history section
and begin our own new chapter of bal-
anced economic growth and justice in
Chicago.

Mr. Speaker, I urge a no vote on this
bill. It is an unprecedented act that un-
dermines our State’s ability to deter-
mine our State’s future.

Mr. Speaker, I include for the
RECORD the following remarks:

Mr. Speaker, I rise in opposition to H.R.
3479.

Votes on the suspension calendar are sup-
posed to be, by definition, non-controversial.
But to argue that H.R. 3479 is non-controver-
sial is like arguing that the elimination of es-

tate taxes, gun control legislation, a patients
bill of rights, and prescription drug benefits for
seniors should all be on the suspension cal-
endar. H.R. 3479 is one of the most controver-
sial bills to come before the House this year.
It has been extremely controversial in Chi-
cago, in the northwest suburbs, in Illinois gen-
erally, in the Illinois congressional delega-
tion(our two U.S. Senators are divided over it),
in all House and Senate Committees, in the
full Senate, and, if a full debate were held on
the House floor today, the nation would see
just how controversial this bill is.

This bill has already been delayed in the
Senate with one virtual filibuster—and it will be
subjected to every parliamentary and tactical
maneuver possible to try to stop it when it
comes before the senate again. Hardly non-
controversial!

To tear down and rebuild O’Hare will cost
taxpayers three times as much money as it
will cost to build a third South Suburban air-
port—$15–20 billion (not the $6.6 billion gen-
erally used) versus $5–7 billion. This bill is
hardly non-controversial for taxpayers!

Tearing down and rebuilding O’Hare is esti-
mated to take 15–20 years, assuming ti pro-
ceeds on schedule, without lawsuits—not like-
ly—while building a new South Suburban Air-
port would take five years, it would expand
thereafter as need arises, and would be a
more permanent solution to the capacity crisis.
When the new O’Hare is completed, we will
be in the same position we are today with re-
gard to the air capacity crisis. How is that not
controversial?

This bill will double the noise pollution in the
suburban communities surrounding O’Hare. It
is hardly non-controversial in the polluted
northwest suburbs of Chicago.

Doubling the traffic in the air space around
O’Hare from 900,000 to 1.6 million operations
will make flying into O’Hare less safe for the
public—hardly noncontroversial for the flying
public.

This bill will increase environmental pollu-
tion—O’Hare is already the number one pol-
luter in Illinois—hardly non-controversial for
those having to live in the increased pollution.

The Chicago Tribune won a Pulitzer Prize
for documenting ‘‘sleaze’’ surrounding the City
of Chicago and past O’Hare construction,
vender, and service contracts. By passing this
bill—and removing the Illinois Aeronautics Law
and by-passing the Illinois General Assem-
bly—we are virtually sanctioning more
‘‘sleaze’’ to be found around O’Hare construc-
tion, vender, and service contracts. Since
when has such potential ‘‘sleaze’’ become
non-controversial for Congress.

I don’t consider the Federal Government
running over any future Governor of Illinois,
the Illinois General Assembly, the Illinois Aero-
nautics Law, and the 10th Amendment of the
U.S. Constitution—to build an airport—non-
controversial.

Finally, we’re already finding out how con-
troversial this bill is as Judge Hollis Webster
on July 9, 2002, stopped the City of Chicago
from running rough-shod over their northwest
suburban neighbors by illegally trying to buy
up and tear down their homes and businesses
to make room for O’Hare expansion. This is
just one of many controversial lawsuits that
have been and will be filed in the future if this
bill passes and becomes law.
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How is tearing down and rebuilding

O’Hare—which will be three times as expen-
sive, take three times longer, be less protec-
tive of the environment, make the skys less
safe, and be a less permanent solution than
building a third airport—non-controversial? I
say, solve the current air capacity crisis by
building Peotone first, faster, cheaper, and
safer, then evaluate what needs to be done
with O’Hare.

H.R. 3479 fall woefully short of providing an
adequate, equitable solution.

Please know that I do not oppose fixing the
current air capacity crisis surrounding O’Hare.
But I have many, many grave concerns about
this specific expansion plan. Concerns about
cost. About safety. About environmental im-
pact. About federal precedence—and I asso-
ciate myself completely with the remarks of
my good friend, Mr. HYDE.

Although I oppose this bill for many rea-
sons, I rise today to discuss an important ele-
ment of this bill—constitutionality.

The attempt to rebuild and expand O’Hare
Airport—Congress is inappropriately violating
the Tenth Amendment.

In other contexts—specifically with regard to
certain human rights—I believe that the Tenth
Amendment serves to place limitations on the
federal government with which I disagree. In-
deed, in the area of human right, I believe
new amendments must be added to the Con-
stitution to overcome the limitations of the
Tenth Amendment. However, building airports
is not a human right. Therefore, in the present
context, I agree that building airports is appro-
priately within the purview of the states.

I believe attempts by Congress to strip the
authority of Governor Ryan and the Illinois
Legislature over the delegation and authoriza-
tion to Chicago of state power to build air-
ports—along with the authority of governors
and state legislatures in a host of other states
such as Massachusetts (Logan), New York
(LaGuardia and JFK), New Jersey (Newark),
California (San Francisco airport), and the
State of Washington (Seattle)—raise serious
constitutional questions.

Under the framework of federalism estab-
lished by the federal constitution, Congress is
without power to dictate to the states how the
states delegate power—or limit the delegation
of that power—to their political subdivisions.
Unless and until Congress decides that the
federal government should build airports, air-
ports will continue to be built by states or their
delegated agents (state political subdivisions
or other agents of state power) as an exercise
of state law and state power. Further compli-
ance by the political subdivision of the over-
sight conditions imposed by the State legisla-
ture as a condition of delegating the state law
authority to build airports is an essential ele-
ment of that delegation of state power. If Con-
gress strips away a key element of that state
law delegation, it is highly unlikely that the po-
litical subdivision would continue to have the
power to build airports under state law. The
political subdivision’s attempts to build run-
ways would likely be ultra vires (without au-
thority) under state law.

Under the Tenth Amendment and the frame-
work of federalism built into the Constitution,
Congress cannot command the States to af-
firmatively undertake an activity. Nor can Con-
gress intrude upon or dictate to the states, the
prerogatives of the states as to how to allo-
cate and exercise state power—either directly

by the state or by delegation of state authority
to its political subdivisions.

As states by the United States Supreme
Court:

[T]he Framers explicitly chose a Constitu-
tion that confers upon Congress the power to
regulate individuals, not States. . . . We
have always understood that even where
Congress has the authority under the Con-
stitution to pass laws requiring or prohib-
iting certain acts, it lacks the power directly
to compel the States to require or prohibit
those acts. New York v. United States, 505
U.S. 144, at 166 (1992) (emphasis added)

It is incontestable that the Constitution
established a system of ‘‘dual sovereignty.’’
Printz v. United States, 521 U.S. 898, 981
(1997) (emphasis added)

Although the States surrendered many of
their powers to the new Federal Govern-
ment, they retained ‘‘a residuary and invio-
lable sovereignty,’’ The Federalist No. 39, at
245 (J. Madison). This is reflected throughout
the Constitution’s text.

Residual state sovereignty was also im-
plicit, of course, in the Constitution’s con-
ferral upon Congress of not all governmental
powers, but only discrete, enumerated ones,
Art. I, Sec. 8, which implication was ren-
dered express by the Tenth Amendment’s as-
sertion that ‘‘[t]he powers not delegated to
the United States by the Constitution, nor
prohibited by it to the States, are reserved
to the States respectively, or to the people.’’
Id at 918–919.

This separation of the two spheres is one of
the Constitution’s structural protections of
liberty. ‘‘Just as the separation and inde-
pendence of the coordinate branches of the
Federal Government serve to prevent the ac-
cumulation of excessive power in any one
branch, a health balance of power between
the States and the Federal Government will
reduce the risk of tyranny and abuse from ei-
ther front. Id at 921 quoting Gregory v.
Ashcroft, 501 U.S. 452 at 458 (1991)

The Supreme Court in Printz went on to em-
phasize that this constitutional structural bar-
rier to the Congress introducing on the States’
sovereignty could not be avoided by claiming
either (a) that the congressional authority was
pursuant to the Commerce Power and the
‘‘necessary and proper clause of the Constitu-
tion or (b) that the federal law ‘‘preempted’’
state law under the Supremacy Clause. 521
U.S. at 923–924.

It is important to note that Congress can
regulate—but not affirmatively command—the
states when the state decides to engage in
interstate commerce. See Reno v. Condon,
528 U.S. 141 (2002). Thus in Reno, the Court
upheld an act of Congress that restricted the
ability of the state to distribute personal driv-
ers’ license information. But Reno did not in-
volve an affirmative command of Congress to
a state to affirmatively undertake an activity
desired by Congress. Nor did Reno involve
(as proposed here) an intrusion by the federal
government into the delegation of state power
by a state legislature—and the sate legisla-
ture’s express limits on that delegation of state
power—to a state political subdivision.

H.R. 3479 would involve a federal law which
would prohibit a state from restricting or lim-
iting the delegated exercise of state power by
a state’s political subdivision. In this case, the
proposed federal law would seek to bar the Il-
linois Legislature from deciding the allocation
of the state’s power to build an airport or run-
ways—and especially the limits and conditions
imposed by the State of Illinois on the delega-
tion of that power to Chicago. The law is clear

that Congress has no power to intrude upon
or interfere with a state’s decision as to how
to allocate state power.

A state’s authority to create, modify, or even
eliminate the structure and power of the
state’s political subdivision—whether that sub-
division be Chicago, Bensenville, or Elm-
hurst—is a matter left by our system of fed-
eralism and our federal Constitution to the ex-
clusive authority of the states. As stated by
the Seventh Circuit in Commissioners of High-
ways v. United States, 653 F.2d 292 (7th Cir.
1981) (quoting Hunter v. City of Pittsburgh,
207 U.S. 161, 178 (1907)):

Municipal corporations are political sub-
divisions of the State, created as convenient
agencies for exercising such of the govern-
mental powers of the State as may be en-
trusted to them. For the purpose of exe-
cuting these powers properly and efficiently
they usually are given the power to acquire,
hold, and manage personal and real property.
The number, nature and duration of the pow-
ers conferred upon these corporations and
the territory over which they shall be exer-
cised rests in the absolute discretion of the
State. . . . The State, therefore, at its
pleasure may modify or withdraw all such
power, may take without compensation such
property, hold it itself, or vest it in other
agencies, expand or contract the territorial
area, unite the whole or a part of it with an-
other municipality, repeal the charter and
destroy the corporation. All this may be
done, conditionally or unconditionally, with
or without the consent of the citizens, or
even against their protest. In all these re-
spects the State is supreme, and its legisla-
tive body, conforming its action to the state
constitution, may do as it will, unrestrained
by any provision of the Constitution of the
United States.

Commissioners of Highways, 653 F.2d at
297 Chicago has acknowledged that Illinois
has delegated its power to build and operate
airports to its political subdivisions by express
statutory delegation. 65 ILCS 5/11–102–1, 11–
102–2 and 11–102–5. These state law delega-
tions of the power to build airports and run-
ways are subject to the Illinois Aeronautics Act
requirements—including the requirement that
the State approve any alterations of the air-
port—by their express terms. Any attempt by
Congress to remove a condition or limitation
imposed by the Illinois Legislature on the
terms of that state law delegation of authority
would likely destroy the delegation of state au-
thority to build airports by the Illinois Legisla-
tion to Chicago—leaving Chicago without dele-
gated state legislative authority to build run-
ways and terminals at O’Hare or midway. The
requirement that Chicago receive a state per-
mit is an express condition of the grant of
state authority and an attempt by Congress to
remove that condition or limitation would mean
that there was no continuing valid state dele-
gation of authority to Chicago to build airports.
Chicago’s attempts to build new runways
would be ultra vires under state law as being
without the required state legislative authority.

Clearly this bill sets dangerous precedence
by stating that Congress—not the FAA, not
Departments of Transportation, not aviation
experts—but Congress shall plan and built air-
ports.

Further, it ignores the 10th Amendment to
the U.S. Constitution. It guts and/or under-
mines state laws and environmental protec-
tions. And it sidesteps the checks-and-bal-
ances and the public hearing process.

My focus today is the same as it’s always
been. Finding the best fix. And that best fix is
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the construction of a third Chicago airport near
Peotone, Illinois. The plain truth is Peotone
could be build in one-third the time at one-
third the cost. For taxpayers and travelers, it’s
a no-brainer.

Unfortunately, this bill mandates expansion
of O’Hare yet pays mere lip service to
Peotone. It puts the projects on two separate
and unequal tracks. That is my opinion. That
is also the opinion of the Congressional Re-
search Service, whose analysis I will provide
for the record.

What we don’t need at this critical juncture
is favoritism or interference from politicians
and profit-oriented airlines to stack the deck
against Peotone. What we don’t need is a bill
that increases the likelihood of a constitutional
challenge that prolongs the debate and delays
the fix.

Thus, I urge members to reject this unprec-
edented, unwise, and unconstitutional bill.

RONALD D. ROTUNDA, UNIVERSITY OF
ILLINOIS COLLEGE OF LAW,

Champaign, IL, March 1, 2002.
Re Proposed federal legislation granting new

powers to the city of Chicago.
Hon. JESSE L. JACKSON, JR.,
House of Representatives, Washington, DC.

DEAR CONGRESSMAN JACKSON. As you know,
I serve as the Albert E. Jenner Professor of
Law at the University of Illinois Law School.
I have authored a leading course book on
Constitutional Law. In addition, I co-author,
along with my colleague John Nowak, the
widely-used multi-volume Treatise on Con-
stitutional Law, published by West Pub-
lishing Company. In addition to my books, I
have taught and researched in the area of
Constitutional Law since 1974.

I have been asked to give my opinion on
the constitutionality of proposed federal leg-
islation entitled ‘‘National Aviation Capac-
ity Expansion Act,’’ identical versions of
which have been introduced in both the Sen-
ate and the House of Representatives by Sen-
ator Durbin and Congressman Lipinski (S.
1786, HR 3479), hereafter the ‘‘Durbin-Lipin-
ski legislation.’’

The Durbin-Lipinski legislation seeks to
enact Congressional approval of a proposal
to construct a major alteration of O’Hare
Airport in Chicago. While this legislation fo-
cuses on Chicago and the State of Illinois,
the issues raised by the legislation have seri-
ous constitutional implications for all 50
States.

There are two key components of the legis-
lation that have been the subject of my ex-
amination.

First Section 3(a)(3) attempts to give the
City of Chicago (a political subdivision and
instrumentality of the State of Illinois) the
legal power and authority to build a pro-
posed major alteration of O’Hare even
though state law does not authorize Chicago
to build the alteration without first receiv-
ing a permit from the State of Illinois. Chi-
cago, as a legal entity, is entirely a creation
of state—not federal law—and Chicago’s au-
thority to build airports is essentially an ex-
ercise of state law power delegated to Chi-
cago by the Illinois General Assembly.

The requirement that Chicago first obtain
a state permit is an integral and essential
element of that delegation of state power.
The U.S. Constitution prohibits Congress (1)
from invading and commandeering the exer-
cise of state power to build airports, and (2)
from changing the allocation of state-cre-
ated power between the State of Illinois and
its political subdivisions. The U.S. Constitu-
tion, in short, prohibits Congress from essen-
tially rewriting state law dealing with the
delegation of state power by eliminating the
conditions, restrictions, and prohibitions im-

posed by the Illinois General Assembly on
that delegation. These constitutional re-
strictions on Congress’ power—which pro-
hibit Congress from requiring states to
change their state laws governing cities—are
often termed Tenth Amendment restrictions.

Similarly, the provisions of Section 3(f) of
the proposed Durbin-Lipinski legislation are
necessarily conditioned upon the existence
of state law authority of Chicago to enter
into agreements for a third party (the FAA)
to alter O’Hare without first obtaining a per-
mit from the State of Illinois. But Chicago
has no state law authority (under the delega-
tion of state power to build and alter air-
ports) to enter into an agreement to engage
in a massive alteration of O’Hare without a
state permit. Congress cannot confer powers
on a political subdivision of a State where
the State has expressly limited its delega-
tion of state power to build airports to re-
quire a state permit. Congress has no con-
stitutional authority to create powers in an
instrumentality of State law (Chicago) when
the very authority and power of Chicago to
undertake the actions proposed by Congress
depends on compliance with—and is contrary
to—the mandates of the Illinois General As-
sembly.

For the reasons discussed below, it is my
opinion that the proposed legislation is un-
constitutional.
Summary of Analysis

The following is a summary of my anal-
ysis:

1. Under the governing United States Su-
preme Court decisions of New York v. United
States and Printz v. United States, which
are discussed below, the proposed legislation
is not supported by any enumerated power
and thus violates the limitations of the
Tenth Amendment of the Constitution. In
these decisions, the Supreme Court held that
legislation passed by Congress, purportedly
relying on its exercise of the Commerce
Power (nuclear waste legislation in New
York and gun control legislation in Printz)
was unconstitutional because the federal
laws essentially commandeered state law
powers of the States as instrumentalities of
federal policy.

2. The same constitutional flaws afflict the
proposed Durbin-Lipinski legislation. Cen-
tral to the Durbin-Lipinski legislation are
two provisions [sections 3(a)(3) and 3(f)] that
purport to empower or authorize Chicago (a
political instrumentality of the State of Illi-
nois, and thus a city that has no authority
or even legal existence independent of state
law) to undertake actions for which Chicago
has not received any delegation of authority
from the State of Illinois and that, in fact,
are directly prohibited by Illinois law when
the conditions and limitations of the State
delegation of authority have not been satis-
fied.

3. Under Illinois law, Chicago (like any
other political subdivision of a State) has no
authority to undertake any activity (includ-
ing constructing airports) without a grant of
state authority from the State of Illinois.
Under Illinois law, actions taken by political
subdivisions of the State (e.g., Chicago)
without a grant of authority from the State,
or actions taken by political subdivision in
violation of the conditions, limitations or
prohibitions imposed by the State in dele-
gating the state authority, are plainly ultra
vires, illegal, and unenforceable. The City of
Chicago is a creature of state law, not fed-
eral law.

4. The power exercised by any state polit-
ical subdivision (e.g., the power to construct
airports) is in reality a power of the State—
not inherent in the existence of the political
subdivision. For the political subdivision to
have the legal authority to exercise that

state power, there must be a delegation of
that state power by the State to the political
subdivision. Further, it is axiomatic that
any such delegation of state power to a polit-
ical subdivision must be exercised in accord-
ance with the conditions, limitations, and
prohibitions accompanying the State’s dele-
gation of that power.

5. In the case of airport construction, the
Illinois General Assembly has enacted a stat-
ute that delegated to Chicago (and other mu-
nicipalities) the state law power to construct
airports explicitly and specifically subject to
certain limits and conditions that the Gen-
eral Assembly imposed. One basic require-
ment is that Chicago must first comply with
all of the requirements of the Illinois Aero-
nautics Act—including the requirement that
Chicago first receive a permit (a certificate
of approval) from the State of Illinois. the Il-
linois General Assembly has expressly pro-
vided that municipal construction or alter-
ation of an airport without such a state per-
mit is unlawful and ultra vires.

6. Section 3(a)(3) of the Durbin-Lipinski
legislation expressly authorizes Chicago to
proceed with the ‘‘runway redesign plan’’ (a
multi-billion dollar modification of O’Hare)
without regard to the clear delegation limi-
tations and prohibitions imposed by the Illi-
nois General Assembly on the state statu-
tory delegation to Chicago of the state law
power to construct airports. Illinois law ex-
plicitly says Chicago has no state law au-
thority to build or alter airports without
first complying with the Illinois Aeronautics
Act, including the state permitting require-
ments of § 47 of that Act. Even though Chi-
cago (a political creation and instrumen-
tality of the State of Illinois) has no power
to build or modify airports (a state law
power) unless Chicago obtains State ap-
proval, Section 3(a)(3) purports to infuse Chi-
cago (which has no legal existence inde-
pendent of state law) with a federal power to
build airports and to disregard Chicago’s fun-
damental lack of power under state law to
undertake such actions (absent compliance
with state law). Like New York v. United
States and Printz v. United States the pro-
posed Durbin-Lipinski legislation involved
Congress attempting to use a legal instru-
mentality of a State (i.e., the state power to
build airports exercised through its dele-
gated state-created instrumentality, the city
of Chicago) as an instrument of federal
power. As the Supreme Court held in New
York and Printz, the Tenth Amendment—
and the structure of ‘‘dual sovereignty’’ it
represents under our constitutional struc-
ture of federalism—prohibits the federal gov-
ernment from using the Commerce power to
conscript state instrumentalities as its
agents.

7. Similar problems articulated in New
York and Printz fatally afflict Section 3(f) of
the proposed Durbin-Lipinski legislation.
That section provides that, if (for whatever
reason) construction of the ‘‘runway design
plan’’ is not underway by July 1, 2004, then
the FAA Administrator (a federal agency)
shall construct the ‘‘runway redesign plan’’
as a ‘‘Federal Project’’. But, Section 3(f)(1)
then provides that this ‘‘federal project’’
must obtain several agreements and under-
takings from Chicago—agreements and un-
dertakings that are controlled by state law,
which limits Chicago’s authority to enter
into such agreements or accept such under-
takings. Chicago has no authority under the
state law (which confers upon Chicago the
state power to construct airports) to enter
into agreements with any third party (be it
the United States or a private party) to
make alterations of an airport without the
state permit required by state statute. Thus,
Chicago has no authority under state law to
enter into an agreement with the FAA Ad-
ministrator to have the runway redesign
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plan constructed by the Federal government
because Chicago has not received approval
from the State of Illinois under the Illinois
Aeronautics Act—a specific condition and
prohibition of the delegation of state power
(to build airports) to Chicago by the Illinois
General Assembly. Just as Chicago (a cre-
ation and instrumentality of the State of
Illionis) has no power or authority under
state law (absent compliance with the Illi-
nois Aeronautics Act) to enter into an agree-
ment for the FAA to construct the runway
redesign plan, Chicago also has no power or
authority (absent compliance with the Illi-
nois Aeronautics Act) to enter into the other
agreements provided for in Sections 3(f)(1)(B)
of the Durbin-Lipinski legislation. Again,
Section 3(f) is an attempt to have Congress
use the Commerce power to conscript state
instrumentalities as its agents. Instead of
Congress regulating interstate commerce di-
rectly (which both New York v. United
States and Printz allow), the Durbin-Lipin-
ski legislation seeks to regulate how the
State regulates one of its cities (which both
New York v. United States and Printz do not
allow).

8. The Durbin-Lipinski legislation is not a
law of ‘‘general application’’. There is a line
of Supreme Court decisions which allow Con-
gress to use the Commerce Power to impose
obligations on the States when the obliga-
tions imposed on the States are part of laws
which are ‘‘generally applicable’’ i.e., that
impose obligations on the States and on pri-
vate parties alike. See e.g., Reno v. Condon,
528 U.S. 141 (2000) (Federal rule protecting
privacy of drivers’ records upheld because
they do not apply solely to the State), South
Carolina v. Baker, 485 U.S. 505 (1988); (state
bond interest not immune from nondiscrim-
inatory federal income tax); Garcia v. San
Antonio Metropolitan Transit Authority, 469
U.S. 528, (1985) (law of general applicability,
binding on States and private parties,
upheld). But these cases have no application
where, as here and in New York and Printz,
the Congressional statute is not one of gen-
eral applicaiton but a specifically directed at
the States to use state law instrumentalities
as tools to implement federal policy. Here
the Durbin-Lipinski legislation is doubly un-
constitutional, because it does not apply to
private parties or even to all States but only
to one State (Illinois) and its relationship to
one city (Chicago). The Durbin-Lipinski leg-
islation proposes to use Chicago (an instru-
mentality of state power whose authority to
construct airports is an exercise of state
power expressly limited and conditioned on
the limits and prohibitions imposed on that
delegation by the Illinois legislature) as a
federal instrumentality to implement federal
policy. Congress is commandeering a state
instrumentality of a single State (Illinois)
against the express statutory will of the Illi-
nois Legislature, which has refused to confer
on Chicago (an instrumentality of the State)
the state law power and authority to build
airports unless Chicago first obtains a per-
mit from the State of Illinois. This is an un-
constitutional use of the Commerce Power
under the holdings New York and Printz and
does not fall within the ‘‘general applica-
bility’’ line of cases such as Reno v. Condon,
South Carolina v. Baker, and Garcia.

ANALYSIS

Before discussing any further the specific
provisions of the Durbin-Lipinski legisla-
tion, let us review some important back-
ground law.
A. The basic legal principles

Cities are Creatures of the States and
State Law—Not Instrumentalities of Federal
Power. Normally, this controversy sur-
rounding the proposed expansion of O’Hare
Airport would be left to the state political

process. Under Illinois law, the cities in this
state have only the power that the State
Constitution or the legislature grants to
them, subject to whatever limits the State
imposes. This legal principle has long been
settled.

Nearly a century ago, the U.S. Supreme
Court, in Hunter v. City of Pittsburgh, 207
U.S. 161, 28 S.Ct. 40, 52 L.Ed. 151 (1907) held
that, under the U.S. Constitution, cities are
merely creatures of the State and have only
those powers that the State decides to give
the, subject to whatever limits the States
choose to impose:

‘‘This court has many times had occasion
to consider and decide the nature of munic-
ipal corporations, their rights and duties,
and the rights of their citizens and creditors.
[Citations omitted.] It would be unnecessary
and unprofitable to analyze these decisions
or quote from the opinions rendered. We
think the following principles have been es-
tablished by them and have become settled
doctrines of this court, to be acted upon
wherever they are applicable. Municipal cor-
porations are political subdivisions of the
state, created as convenient agencies for ex-
ercising such of the governmental powers of
the state as may be [e]ntrusted to them. . . .
The number, nature, and duration of the
powers conferred upon these corporations
and the territory over which they shall be
exercised rests in the absolute discretion of
the state. . . . The state, therefore, at its
pleasure, may modify or withdraw all such
powers, may take without compensation
such property, hold it itself, or vest it in
other agencies, expand or contract the terri-
torial area, unite the whole or a part of it
with another municipality, repeal the char-
ter and destroy the corporation. All this may
be done, conditionally or unconditionally,
with or without the consent of the citizens,
or even against their protest. In all these re-
spects the state is supreme, and its legisla-
tive body, conforming its action to the state
Constitution, may do as it will, unrestrained
by any provision of the Constitution of the
United States.’’
Hunter held that a State that simply takes
the property of municipalities without their
consent and without just compensation did
not violate due process. While Hunter is an
old case, it still is the law, and the Seventh
Circuit recently quoted with approval the
language reprinted here.

The Illinois Aeronautics Act Expressly
Limits Chicago’s Power to Build and Alter.
The State of Illinois has delegated to Chi-
cago the power to build and alter airports.
But that power is expressly limited by the
requirement that Chicago must comply with
the Illinois Aeronautics Act. And the Illinois
Aeronautics Act provides that Chicago has
no power to make ‘‘any alteration’’ to an
airport unless it first obtains a permit, a
‘‘certificate of approval,’’ from the State of
Illinois. Finally, Chicago has not obtained
this certificate of approval. That fact is what
has led to the proposed federal intervention.
B. The federalism problem

As mentioned above, section 3(a)(3) of the
proposed federal law overrides the licensing
requirements of § 47 of the Illinois Aero-
nautics Act. This section states:

‘‘(3) The State shall not enact or enforce
any law respecting aeronautics that inter-
feres with, or has the effect of interfering
with, implementation of Federal policy with
respect to the runway redesign plan includ-
ing sections 38.01, 47, and 48 of the Illinois
Aeronautics Act.’’
In addition, section 3(f) authorizes Chicago
to enter into an agreement with the federal
government to construct the O’Hare Airport
expansion. This project is called a ‘‘Federal
project,’’ but Chicago must agree to con-

struct the ‘‘runway redesign as a Federal
Project,’’ and Chicago provides the necessary
land, easements, etc., ‘‘without cost to the
United States.’’

What this proposed legislation does is au-
thorize the City of Chicago to implement an
airport expansion approved by the Adminis-
trator of the Federal Aviation Administra-
tion. But, under state law, Chicago cannot
expand O’Hare because it does not have the
required state permit.

There is no doubt that the O’Hare Airport
is a means of interstate commerce, and Con-
gress may certainly impose various rules and
regulations on airports, including O’Hare.
Congress, for example, may decide to require
airport security and require that the secu-
rity agents be federal employees. Or, Con-
gress could provide that it would build and
takeover the O’Hare Airport and construct
expansion if the State of Illinois refused to
do so.

Congress may also use its spending power
to take land by eminent domain and then
construct or expand an airport, no matter
that the state law provides. The limits on
the spending clause are few.

But, the proposed law does not take such
alternatives. It does not impose regulations
on airports in general, nor does it exercise
the very broad federal spending power. Nor
does the proposed law authorize the federal
government take over ownership and control
of O’Hare Airport. Instead, it seeks to use an
instrumentality of state power (i.e., the
state law power to build airports as dele-
gated to a state instrumentality, the city of
Chicago) as an exercise of federal power.

The proposed federal law is stating that it
is creating a federal authorization or em-
powerment to the City of Chicago to do that
which state law provides that Chicago may
not do—expand O’Hare Airport without com-
plying with state laws that create the City
of Chicago and delegate to it certain limited
powers that can be exercised only if within
the limits of the authorizing state legisla-
tion.

New York v. United States
The proposed federal law is very similar to

the law that the Supreme Court invalidated
a decade ago in New York v. United States.
The law that New York invalidated singled
out states for special legislation and regu-
lated that states’ regulation of interstate
commerce. The proposed Durbin-Lipinski
legislation singles out a State (Illinois) for
special legislation and regulates the State’s
regulation of interstate commerce dealing
with O’Hare Airport.

While the law in this area has shifted a bit
over the last few decades, it is now clear that
Congress can use the Interstate Commerce
Clause to impose various burdens on States
as long as those laws are ‘‘generally applica-
ble.’’ The federal law may not single out the
State for special burdens. For example, Con-
gress may impose a minimum wage on state
employees in, or affecting, interstate com-
merce as long as Congress imposes the same
minimum wage requirements on non-state
workers in, or affecting, interstate com-
merce. Congress can regulate the States
using the Commerce Clause if it imposes re-
quirements on the States that are generally
applicable—that is, if it imposes the same
burdens on private employers. Congress can-
not single out the States for special burdens;
it cannot commandeer or take control over
the States or order a state legislature to in-
crease the home rule powers of the City of
Chicago; it cannot enact federal legislation
that adds to or revises Chicago’s state cre-
ated and limited delegated powers.

The leading case, New York v. United
States, held that the Commerce Clause does
not authorize the Federal Government to
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conscript state governments as its agents.
‘‘Where a federal interest is sufficiently
strong to cause Congress to legislate, it must
do so directly; it may not conscript state
governments as its agents.’’ The proposed
Durbin-Lipinski legislation will do exactly
what New York prohibits: it will conscript
the City of Chicago as its agent and interfere
with the relationship between the State of
Illinois and the entity it created, the City of
Chicago.

New York invalidated a legislative provi-
sion that is strikingly similar to the pro-
posed federal Durbin-Lipinski legislation.
The Court, in the New York case, considered
the Low-Level Radioactive Waste Policy
Amendments Act of 1985. Congress was con-
cerned with a shortage of disposal sites for
low level radioactive waste. The transfer of
waste from one State to another is obviously
interstate commerce. Congress, in order to
deal with the waste disposal problem, crafted
a complex statute with three parts, only one
of which was unconstitutional. There were a
series of monetary incentives, which the
Court unanimously upheld under Congress’
broad spending powers. Congress also author-
ized States that adopted radioactive waste
and storage disposal guidelines to bar waste
imported from States that had not adopted
certain storage and disposal programs. The
Court, again unanimously, relied on long-
settled precedent that approves of Congress
creating such trade barriers in interstate
commerce.

Then the Court turned to the ‘‘take title’’
provisions and held (six to three) that they
were unconstitutional. The ‘‘take title’’ pro-
vision in effect required a State to enact cer-
tain regulations and, if the State did not do
so, it must (upon the request of the waste’s
generator or owner), take title to and posses-
sion of the waste and become liable for all
damages suffered by the generator or owner
as a result of the State’s failure to promptly
take possession.

The Court explained that Congress could, if
it wished, preempt entirely state regulation
in this area and take over the radioactive
waste problem. But Congress could not order
the States to change their regulations in
this area. Congress lacks the power, under
the Constitution, to regulate the State’s reg-
ulation of interstate commerce. This is what
the proposed federal O’Hare Airport bill will
do: it will regulate the State’s regulation of
interstate commerce by telling the State
that it must act as if the City of Chicago has
complied with the Illinois Aeronautics Act
and other state rules.

In a nutshell, Congress cannot constitu-
tionally commandeer the legislative or exec-
utive branches. The Court pointed out that
this commandeering is not only unconstitu-
tional (because nothing in our Constitution
authorizes it) but also bad policy, because
federal commandeering serves to muddy re-
sponsibility, undermine political account-
ability, and increase federal power.

The proposed Durbin-Lipinski legislation
prohibits Illinois from applying its laws reg-
ulating one of its cities. The proposed federal
law also authorizes the federal government
to make an agreement with Chicago, pursu-
ant to which Chicago will assume some sig-
nificant obligations, even though present
state law gives Chicago no authority to en-
gage in this activity. As the six to three New
York decision made clear:

‘‘A State may not decline to administer
the federal program. No matter which path
the State chooses, it must follow the direc-
tion of Congress. . . . No other federal stat-
ute has been cited which offers a state gov-
ernment no option other than that of imple-
menting legislation enacted by Congress.
Whether one views the take title provision
as lying outside Congress’ enumerated pow-

ers, or as infringing upon the core of state
sovereignty reserved by the Tenth Amend-
ment, the provision is inconsistent with the
federal structure of our Government estab-
lished by the Constitution.’’

The proposed Durbin-Lipinski legislation
is very much like the law that six justices
invalidated in New York. The O’Hare bill
provides that, no matter what the State
chooses, ‘‘it must follow the direction of
Congress.’’ The State has ‘‘no option other
than that of implementing legislation en-
acted by Congress.’’

The Court in New York went on to explain
that there are legitimate ways that Congress
can impose its will on the states:

‘‘This is not to say that Congress lacks the
ability to encourage a State to regulate in a
particular way, or that Congress may not
hold out incentives to the States as a meth-
od of influencing a State’s policy choices.
Our cases have identified a variety of meth-
ods, short of outright coercion, by which
Congress may urge a State to adopt a legis-
lative program consistent with federal inter-
ests. Two of these methods are of particular
relevance here.’’

The Court then discussed those two alter-
natives. First, there is the spending power,
with Congress attaching conditions to the
receipt of federal funds. The proposed Dur-
bin-Lipinski legislation rejects the spending
power alternative. Second, ‘‘where Congress
has the authority to regulate private activ-
ity under the Commerce Clause, we have rec-
ognized Congress’ power to offer States the
choice of regulating that activity according
to federal standards or having state law pre-
empted by federal regulation.’’ The proposed
Durbin-Lipinski legislation rejects that al-
ternative as well. It does not propose that
Congress directly takeover and expand
O’Hare Airport. Instead, it proposes that the
City of Chicago be allowed to exercise power
that the State does not allow the City to ex-
ercise.

New York v. United States did not ques-
tion ‘‘the authority of Congress to subject
state governments to generally applicable
laws.’’ But Congress cannot discriminate
against the States and place on them special
burdens. It cannot commandeer or command
state legislatures or executive branch offi-
cials to enforce federal law. Congress can
regulate interstate commerce and States are
not immune from such regulation just be-
cause they are States. For example, Congress
can forbid employers from hiring child labor
to work in coal mines, whether a private
company or a State owns the coal mine and
employs the workers.

Printz v. United States. Following the New
York decision, the Court invalidated another
federal statute imposing certain administra-
tive duties on local law enforcement offi-
cials, in Printz v. United States. The Brady
Act, for a temporary period of time, required
local law enforcement officials to use ‘‘rea-
sonable efforts’’ to determine if certain gun
sales were lawful under federal law. The fed-
eral law also ‘‘empowered’’ these local offi-
cers to grant waivers of the federally pre-
scribed 5-day waiting period for handgun
purchases. Note that the proposed Durbin-Li-
pinski legislation will also ‘‘empower’’ the
City of Chicago to do that which Illinois does
not authorize the city to do.

To make the analogy even more compel-
ling, the chief law enforcement personal
suing in the Printz case said that state law
prohibited them from undertaking these fed-
eral responsibilities. That, of course, is the
exact position in which Chicago finds itself.
State law prohibits Chicago from entering
into and committing to these federal respon-
sibilities (e.g., the agreements between Chi-
cago and the FAA in § 3(f) of the proposed
Durbin-Lipinski legislation call for construc-

tion as a ‘‘federal project’’ but then require
Chicago to either construct or allow con-
struction without a permit from the State of
Illinois).

We should realize that the proposed Dur-
bin-Lipinski legislation—in commanding and
singling out the State of Illinois to, in effect,
repeal its legislation governing the powers
delegated to the City of Chicago—is quite
unusual and not at all in the tradition of fed-
eral legislation. For most of our history,
Congress would explicitly only ‘‘rec-
ommend’’ or ‘‘request’’ the assistance of the
governors and state legislatures in imple-
menting federal policy. It is only in very re-
cent times that Congress has sought explic-
itly to commandeer or order the legislative
and executive branches of the States to im-
plement federal policies. Because such fed-
eral legislative activity is recent, the case
law in this area is recent, but the case law is
clear in prohibiting this type of federal as-
sertion of power.

New York v. United States held that Con-
gress cannot ‘‘command a State government
to enact state regulation.’’ Congress may
regulate interstate commerce directly, but it
may not ‘‘regulate state governments’ regu-
lation of interstate commerce.’’ The Federal
Government may not ‘‘conscript state gov-
ernments as its agents.’’ Congress has the
‘‘power to regulate individuals, not States.’’

In short, there are important limits on the
power of the federal government to com-
mandeer the state legislature or state execu-
tive branch officials for federal purposes. An-
other way to think about this issue is that,
to a certain extent, the Constitution forbids
Congress from imposing what recently have
been called ‘‘unfunded mandates’’ on state
officials. Congress cannot simply order the
States or state officials or a city to take
care of a problem. Congress can use its
spending power to persuade the States by
using the carrot instead of the stick.

While there are those who have attacked
the restrictions that New York v. United
States have imposed on the Federal Govern-
ment, it is worth remembering the line-up of
the Court in Maryland v. Wirtz when the jus-
tices first considered this issue. That case re-
jected the applicability of the Tenth Amend-
ment and held that it was constitutional for
Congress to set the wages, hours, and work-
ing conditions of employees, including state
employees in interstate commerce. However,
Justice Douglas, who was joined by Justice
Stewart, dissented. Douglas found the law to
be a ‘‘serious invasion of state sovereignty
protected by the Tenth Amendment’’ and
‘‘not consistent with our constitutional fed-
eralism.’’ He objected that Congress, using
the broad commerce power, could ‘‘virtually
draw up each State’s budget to avoid ‘disrup-
tive effect[s]’ ’’ on interstate commerce. New
York v. United States prevents this result.

The ‘‘generally applicable’’ restriction is
important, and it explains Reno v. Condon.
Congress enacted the Driver’s Privacy Pro-
tection Act (DPPA), which limited the abil-
ity of the States to sell or disclose a driver’s
personal information to third parties with-
out the driver’s consent. Chief Justice
Rehnquist, for a unanimous Court, upheld
the law as a proper regulation of interstate
commerce and not violating any principles
of federalism found in New York v. United
States or Printz because the law was ‘‘gen-
erally applicable.’’

Reno grew out of a congressional effort to
protect the privacy of drivers’ records. As a
condition of obtaining a driver’s license or
registering a car, many States require driv-
ers to provide personal information, such as
name, address, social security number, med-
ical information, and a photograph. Some
States then sell this personal information to
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businesses and individuals, generating sig-
nificant revenue. To limit such sales, Con-
gress enacted the DPPA, which governs any
state department of motor vehicles (DMV),
or state officer, employee, or contractor
thereof, and any resale or re-disclosure of
drivers’ personal information by private per-
sons who obtained the information from a
state DMV. The Court concluded: ‘‘The
DPPA’s provisions do not apply solely to
States.’’ Private parties also could not buy
the information for certain prohibited pur-
poses nor could they resell the information
to other parties for prohibited purposes, and
the States could not sell the information to
the private parties for certain purposes if the
private parties could not buy it for those
purposes.

Unlike the law in New York, the Court
concluded that the DPPA does not control or
regulate the manner in which States regu-
late private parties, it does not require the
States to regulate their own citizens, and it
does not require the state legislatures to
enact any laws or regulations. Unlike the
law in Printz, the DPPA does not require
state officials to assist in enforcing federal
statutes regulating private individuals. This
DMV information is an article of commerce
and its sale or release into the interstate
stream of business is sufficient to support
federal regulation.

The DPPA is a ‘‘generally applicable’’ fed-
eral law regulating commerce because it reg-
ulates the universe of entities that partici-
pate as suppliers to the market for motor ve-
hicle information—the states as initial sup-
pliers and the private resellers or redis-
closers of this information. ‘‘South Carolina
has not asserted that it does not participate
in the interstate market for personal infor-
mation. Rather, South Carolina asks that
the DPPA be invalidated in its entirety, even
as applied to the States acting purely as
commercial sellers.’’

CONCLUSION

The proposed federal law dealing with the
O’Hare Airport expansion is most likely un-
constitutional because it imposes federal
rules on the relationship between a city and
the State that created the city. It subjects
Illinois to special burdens that are not gen-
erally applicable to private parties or even
to other States. It authorizes the City of
Chicago to do that which Illinois now pro-
hibits.

There is no escape from the conclusion
that the proposed federal law does not regu-
late the behavior of private parties in inter-
state commerce. It does not subject the
State of Illinois to ‘‘generally applicable’’
legislation. Instead, Congress is regulating
the state’s regulation of interstate com-
merce. Congress may not conscript the in-
strumentalities of state government and
state power as tools of federal power. The
case law is clear that Congress does not have
this power.

Sincerely,
RONALD D. ROTUNDA,

The Albert E. Jenner, Jr. Professor of Law.

CHICAGO IS NOT AN AGENCY OF THE FEDERAL
GOVERNMENT

(By Ronald D. Rotunda)
Congress is at it again. The Senate Com-

merce Committee has cleared a bill that
would, in effect, enlist Chicago as an agency
of the federal government. The immediate
dispute involves O’Hare Airport, but the un-
derlying constitutional issue affects us all.
The question is whether there should be a
major expansion of O‘Hare, or a new airport.
That decision has been entrusted to Chicago,
a city created under Illinois law. But the
state placed an important condition on Chi-
cago’s power to expand O’Hare. First, the
city has to secure a state permit.

That’s the rub. Some people who favor the
expansion don’t want Chicago to comply
with the state permit requirement, so they
urged Congress to enact legislation that au-
thorizes Chicago to do what state law for-
bids. Enter the U.S. Constitution. For over
two centuries, the federal government has
had the power to regulate interstate com-
merce. After the terrorist attacks, for exam-
ple, Congress relied on that power to fed-
eralize airport security. Notably, Congress
didn’t deal with the problem by ordering
state and city police to take over security
and pay the bills. That’s because the federal
government knew it could not regulate by
conscripting state or city governments as its
agents.

Congress acknowledged that fundamental
principle in 1789, the very year that the Con-
stitution was ratified. The First Congress en-
acted a law that requested state assistance
to hold federal prisoners in state jails at fed-
eral expense. The law did not command the
states’ executives, but merely recommended
to their legislatures, and offered to pay 50
cents per month for each prisoner. When
Georgia refused, Congress authorized the
U.S. marshal to rent a temporary jail until a
permanent one could be found. It never oc-
curred to Congress that it could make city
or state officials its minions by instructing
them to act as if they were federal employ-
ees.

All this changed a little over a decade ago,
when Congress has to decide how to dispose
of radioactive waste. Rather than handle the
matter directly, it chose a low-cost solution:
it simply ordered the states to take care of
the problem. The law required the states to
take title to radioactive waste that private
parties had generated, and be responsible for
its disposal, at not cost to the federal gov-
ernment. In 1992, the Supreme Court invali-
dated the law, calling it an unprecedented ef-
fort by the federal government to co-opt leg-
islative and executive branch officials of
state government.

A few years later, Congress mandated
background checks in connection with gun
purchases. It didn’t want to spend federal
money for bureaucrats to enforce the new
law, so it told city and state law enforce-
ment personnel to carry out the background
checks. Printz v. United States invalidated
that portion of the federal law. The Supreme
Court explained that city and state officials
do not work for the federal government; they
work for the state. Cities are creatures of
state law, and they have only the powers
that the state chooses to give them.

Federalism, the Court tells us, exists to
protect the people by dividing power between
the states and the federal government. That
protection is undermined if Congress can by-
pass the federal bureaucracy by directing
state or city officials to do its bidding. The
Court added that allowing Congress to treat
state officials as its worker bees is bad pol-
icy because it muddies responsibility, weak-
ens political accountability, and increases
federal power.

The Constitution gives Congress plenty of
ways to deal with O’Hare, but they all cost
money: Congress can use its spending power
to expand the airport; it can give the state
money on the condition that it expand the
airport; it can order federal officials (the
Army Corps of Engineers) to build the
O’Hare expansion. But Congress may not
simply order or authorize state or city offi-
cials to violate state law and act like federal
employees. The proposed federal law dealing
with the expansion of O’Hare Airport sub-
jects Illinois to special burdens that are not
applicable to other states or to private par-
ties, and it authorizes Chicago, a city cre-
ated by the state, to do that which Illinois
law prohibits.

Justice Sandra Day O’Connor, speaking for
the Court in 1992, put it bluntly: ‘‘Where a
federal interest is sufficiently strong to
cause Congress to legislate, it must do so di-
rectly; it may not conscript state [or city]
governments as its agents.’’

A CONTROLLER’S VIEW

Ladies and gentlemen; I have proudly
served the FAA for the past 14 years as an
Air Traffic Controller. I have been employed
at several air traffic control facilities
throughout the Chicagoland area, and feel
that I have a unique perspective on enhanc-
ing future airport development.

To date, most of you have heard numerous
insights on a proposed third major airport
for Chicago. Let me offer another perspec-
tive from a ‘‘controller’s viewport’’. Within a
small twenty-mile radius of the Chicagoland
area, lie four of the busiest airports in the
country. Approximately one and one half
million airplanes take off and land at
Palwaukee, Dupage, Midway, and O’Hare
Airports yearly! This puts a tremendous
strain on the Air Traffic Controllers who
struggle to keep this area safe and without
significant delay. With air travel continu-
ously increasing, delays and safety will be-
come a nearly impossible challenge.

Plans for expansion at the two major Chi-
cago airports will not be enough to meet de-
mands. O’Hare airport has reached its max-
imum capacity creating consequential
delays. There are not enough available gates,
runways, and taxiways to serve all the air-
craft. Although there are plans to add addi-
tional gates and another runway, this will
not address the taxiway problem. Due to the
layout of O’Hare airport, in my opinion there
is no effective way to construct additional
taxiways that will have a positive impact on
airport operations. Thus making any other
method to increase capacity ineffective.

The problems that face O’Hare are some of
the same problems facing Midway Airport.
Midway boasts as being aviation’s busiest
square mile. Nowhere else are there more
commercial airplanes landing and departing
in such a condensed area. Unfortunately,
Midway Airport is very condensed. Due to
runway lengths, it can only handle the
smallest commercial aircraft. The airport is
severely landlocked with major streets,
houses and businesses immediately sur-
rounding the field. Even with the current
terminal expansion project in effect, an in-
sufficient number of taxiways and the size of
the runways, in my opinion limit any signifi-
cant increase in traffic.

The need for a third major airport is loud
and clear. With the projections of air traffic
on the rise, additional airports must become
available. In my opinion, Peotone is an ex-
cellent location for a major commercial air-
port. Peotone is located just outside the
main flow of air traffic in and out of Chi-
cago. Any additional airplanes created by
the third airport would not adversely effect
air traffic facilities located east, south, and
west of Peotone. A third airport located in
Peotone would not be significantly effected
by Chicago’s air traffic, which is rapidly
reaching a saturation point, but instead
would aid in alleviating the congestion head-
ing into Chicago.

Another point of interest, which may have
been overlooked, is corporate aircraft. The
use of corporate aircraft is one of the fastest
growing fields in aviation. There are very
few, if any airports that can accommodate
corporate aircraft in the south Chicagoland
area. With the pending closure of Meigs
Field in Chicago, the Petone airport would
fill the need for another corporate airport
crucial to south Chicagoland businesses.
Furthermore, suggestions that a third major
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airport being located in the immediate
Chicagoland area, namely Gary, Indiana,
would not alleviate the saturation problem
Chicago is already facing.

In closure, I would like to thank all those
involved with the Petone Airport project. I
am greatly anticipating the future events
surrounding this project.

JOHN W. TEERLING,
Lockport, IL, January 18, 1999.

Re A Third Chicago Airport.
Governor GEORGE RYAN,
State Capitol, Springfield, IL.

DEAR GOVERNOR RYAN: My name is John
Teerling and I recently retired, after 31.5
years with American Airlines as a Captain,
flying international routes in Boeing 767 and
757’s. I was based at Chicago’s O’Hare my en-
tire career. I have seen the volume of traffic
at O’Hare pick up and exceed anyone’s expec-
tations, so much so, that on occasion mid-
airs were only seconds apart. O’Hare is at
maximum capacity, if not over capacity. It
is my opinion that it is only a matter of
time until two airliners collide making dis-
astrous headlines.

Cities like Atlanta, Dallas and especially
Miami continue to increase their traffic
flow, some months exceeding Chicago, and at
some point could supersede Chicago perma-
nently. If Chicago and Illinois are to remain
as the major Hub for airline traffic, a third
major airport has to be built, and built now.
Midway, with its location and shorter run-
ways will never fill this void. A large inter-
national airport located in the Petone area,
complete with good ground infrastructure
(rail and highway) to serve Chicago, Kan-
kakee, Joliet, Indiana and the Southwest
suburbs, would be win, win situation for all.
The jobs created for housing, offices, hotels,
shopping, manufacturing and light industry
could produce three to four hundred thou-
sand jobs. Good paying jobs.

Another item to consider, which I feel is
extremely important, is whether. I have fre-
quently observed that there are two distinct
weather patterns between O’Hare and Kan-
kakee. Very often when one is receiving
snow, fog or rain the other is not. These con-
ditions affect the visibility and ceiling con-
ditions determining whether the airports op-
erate normally or not. Because of the dif-
ference in weather patterns when one air-
port, say O’Hare, is experiencing a hampered
operation, an airport in Peotone, in all prob-
ability, could be having more normal oper-
ations. Airliners could then divert to the
‘‘other’’ Chicago Airport, saving time and
money as well as causing less inconvenience
to the public. (It’s better to be in Peotone
than in Detroit).

It is well known that American and
United, who literally control O’Hare with
their massive presence, are against a third
airport, Why? It is called market share com-
petition and greed. A new airport in the
Peotone area would allow other airlines to
service Chicago and be competition. Amer-
ican and United are of course dead set
against that. What they are not considering
is that their presence at a third airport
would afford them an even greater share of
the Chicago regional pie as well as put them
in a great position for future expansion.

You also have Mayor Daley against a third
airport because he feels a loss of control and
possible revenue for the city. This third air-
port, if built, and it should be, should be
classified as the Northern Illinois Regional
Airport, controlled by a Board with rep-
resentatives from Chicago and the sur-
rounding areas. That way all would share in
the prestige of a new major international
airport along with its revenues and expand-
ing revenue base.

The demand in airline traffic could easily
expand by 30% during the next decade. Where

does this leaves Illinois and Chicago? It
leaves us with no growth in the industry if
we have no place to land more airplanes. If
Indiana were ever to get smart and construct
a major airport to the East of Peotone,
imagine the damaging economic impact it
would have on Northern Illinois!

Sincerely,
JOHN W. TEERLING.

THE FUTURE OF THE CHICAGO REGION: SMART
GROWTH, INFILL REDEVELOPMENT AND RE-
GIONAL BALANCE

The Midwest and, in particular, the Chi-
cago Metropolitan Area, has had a remark-
able turnaround in economic fortune over
the past decade. It has shed its ‘‘rust-belt’’
image and has produced remarkable eco-
nomic growth.

Between 1990 and 1998, the six-county Chi-
cago area grew by 505,500 persons, a 7 percent
increase. While this percent increase is mod-
erate, the numerical increase is equivalent
to a city larger than Denver.

Between 1990 and 1997, the six-county area
grew by 275,000 jobs, a 9 percent increase. Be-
tween 1970 and 1996, the region (Kenosha to
Michigan City) grew by 1.310 million jobs,
the fifth largest increase in the nation.

Between 1996 and 2020, the Chicago region
is projected to grow by 785,000 persons. This
is a city the size of San Francisco.

Between 1996 and 2020, the Chicago region
is projected to have the largest growth of
any metro area in the U.S., adding 1.118 mil-
lion jobs.

In spite of these significant regional turn-
arounds, the City of Chicago continued to
lose ground. Between 1991 and 1997, the City
of Chicago lost over 27,000 jobs; 11,0000 were
from the South Loop. Every one of the City’s
eight major community areas experienced
losses, with the exception of North Michigan
Avenue and the Northwest area around
O’Hare International Airport. The Far
South, Southwest and South communities
experienced the greatest losses.

This development trend extended to the
suburban area. While the six-county Chicago
Area grew by 275,000, the north and north-
west suburbs were the major beneficiaries.
DuPage, Lake and Northwest Suburban Cook
(around O’Hare) Counties contributed 194,000
jobs, or 71 percent of the net growth. With
500,000 jobs in Chicago’s Central Business
District versus 450,000 in North Suburban
Cook County and 150,000 in Northeast Du
Page County, the economic center of the re-
gion has shifted from downtown to O’Hare.

O’Hare International Airport is, undoubt-
edly, the great economic engine it is por-
trayed. But, it has run out of space, both in
the air and on the ground. Its enormous at-
traction, to business and industry, has
brought thousands of enterprises, hundreds
of thousands of jobs, millions of visitors and
billions of dollars, annually, to the Chicago
region. On this, we all agree. But, the area
surrounding it is choking on the develop-
ment. Other areas, particularly the South
Side, are in great need of both jobs and bet-
ter airport access. In fact, the two issues are
closely related.

The massive development attracted by
O’Hare Airport makes airport expansion
there costly, time-consuming, difficult and
intrusive. Traffic often is brought to a near
halt on the expressways leading to O’Hare;
future traffic problems would be compounded
many times over. O’Hare’s neighbors—well-
aware of its many economic contributions—
also are wary of expansion, weary of noise
and traffic, and fearful of possible future
compromises on safety. On the opposite side
of the region—and the other side of the ledg-
er—are the communities of the Chicago
South Side and the South Suburbs. By all ac-

counts, these areas find themselves over-
looked and under-served—primarily due to
their distance from the region’s airports.
This economic disparity is clearly evident
from the following maps, which show job
concentrations in 1960 and 1990. This period
marked major declines in manufacturing
jobs in the region’s South Side; and a rise in
both manufacturing and service jobs in the
North/Northwest, around O’Hare. Airport ac-
cess was the difference.

The solution to the region’s needs is the
Third Chicago Airport. Development of the
Third Chicago Airport is a true urbanist’s
dream: obtaining multiple benefits from one
investment. Why, then, is it being ignored?
When you have two powerful and thoughtful
representatives of the people—Congressman
Henry Hyde saying ‘‘we’ve had enough,’’ and
Congressman Jesse Jackson, Jr. saying ‘‘let
us have some—perhaps we should listen to
them. Other representatives—Congressmen
Jerry Weller, Bobby Rush, and Tom Ewing,
Senator Peter Fitzgerald, Governor George
Ryan, Senate President Pate Phillip—plus
scores of local mayors, hundreds of local
businesses and hundreds of thousands of resi-
dents, have joined in the effort to bring the
airport to the South Suburbs. Perhaps, with
the airport in place, we can begin to truly
balance growth, encourage infill develop-
ment and share the wealth of the region.

THE PLANNING PROCESS: TWELVE YEARS OF
FINDINGS

The state agency responsible for planning
the region’s transportation infrastructure,
the Illinois Department of Transportation
(IDOT), has been planning for the region’s
aviation needs for the past twelve years.
IDOT, and its aviation consultants, are con-
vinced, without a doubt, that Chicago’s avia-
tion demands will more than double by 2020.
The Federal Aviation Administration (FAA),
the Airports Council International (ACI) and
other industry groups have forecasted na-
tional growth of similar magnitude. For a
brief time, the City of Chicago agreed, as
well. The Chicagoland Chamber study pre-
dicts a five-fold increase in international
traffic. IDOT’s studies support the conten-
tion that Chicago has an excellent oppor-
tunity to be the dominant North American
hub for international flights, as well as its
premier domestic hub, into the next century.
That point has been stated and documented
on many occasions by IDOT. The State’s
forecasts have been corroborated, independ-
ently, by a decade of observations. They are
reinforced in the latest study for the
Chicagoland Chamber of Commerce. It is
agreed, by all key interest groups, that the
Chicago region must increase its aviation ca-
pacity.

The region cannot double its aviation serv-
ice without building major new airport ca-
pacity. O’Hare and Midway are now at capac-
ity. Enplanements already are being af-
fected, with growth limited to increases in
plane size or load factor; neither is expected
to increase further. The City’s $1.8 billion in-
vestment in terminals will not increase ca-
pacity. But, the adverse impact on the re-
gion already is evident. Businesses and resi-
dents are witnessing major increases in fares
in the Chicago region, according to IDOT,
the USDOT, the GAO and the FAA, itself.
Perhaps in response to these obvious con-
straints, both the Chicagoland Chamber and
the Commercial Club of Chicago have begun
to address the region’s aviation issues. The
Chamber calls for O’Hare expansion. The
‘‘Metropolis 2020’’ study also recognizes the
need for additional aviation capacity, with a
call for expansion of O’Hare and land bank-
ing of the Third Airport site in Peotone. This
call for action comes none too soon. There
are many indications that the Chicago re-
gion has begun to suffer from capacity con-
straints.
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Ten years ago, Chicago was one of the na-

tion’s least expensive regions to fly to, due
to its central location. Obviously, its loca-
tion has not changed; however, now, due to
O’Hare’s capacity overload and higher fares,
it is cheaper to fly from all around the coun-
try to many other cities than to Chicago.
For instance, according to data supplied by
the airlines to the U.S. Department of Trans-
portation, it is now cheaper to fly from
Green Bay to Las Vegas than from Green
Bay to Chicago. It is cheaper to fly from Se-
attle to Orlando than from Seattle to Chi-
cago. Something is wrong. Due to capacity
constraints, O’Hare’s airlines are over-charg-
ing their patrons by $750 million, annually
(the difference between average fares for
large U.S. airports and those at O’Hare). This
fact is beginning to affect regional develop-
ment—especially conventions and tourism—
but, it also affects every major and start-up
business, every individual with family and
friends in far-flung places. As is well-known,
access to a major airport is one of the top
three requirements of a locating or expand-
ing business. But, access must be at competi-
tive fares. Expanding O’Hare will simply but-
tress the monopolistic behavior of its air-
lines. Such monopolistic practices currently
are a major concern of Congress.

THE DEVELOPMENT ALTERNATIVES

Aviation infrastructure must be ex-
panded—and expanded soon—to bring true
competition, lower fares and increased serv-
ice to the region. The alternatives are two:
adding runways to O’Hare; or building the
Third Chicago Airport. The two alternatives
have far different consequences. The ques-
tion is: ‘‘Will we continue to spend great out-
lays of public-private funds on an area that
is overwhelmed with both riches and the con-
gestion those riches bring; or do we make
those investments in mature urban areas
that are wanting for jobs and economic de-
velopment? ’’

As is clearly documented by a recent
Chamber study, O’Hare’s benefits are con-
ferred, primarily, on the west, north and
northwest suburbs. Virtually all of O’Hare’s
employees reside near it. In addition, it has
garnered high concentrations of develop-
ment. These concentrations, however, have
led to congestion and increased land values.
High land prices have forced businesses and
developers to plan future growth on the most
environmentally-sensitive fringes of the re-
gion and in areas farther removed from the
region’s central core.

THE TWO SIDES OF THE COIN

While unprecedented growth takes place
around O’Hare, to the north, the three mil-
lion residents of the region who reside south
of McCormick Place are left with long trips
to the airport for flights and out of the run-
ning for the many jobs it produces. The con-
sequences, for South Side/South Suburban
residents and the dwindling businesses that
serve them, are the highest property tax
rates in the State. Because jobs have dis-
appeared, residents have some of the longest
trips to work in the nation. Because transit
only to the Loop is convenient, recent job
losses in that area, as well, (11,000 since 1991;
25,000 since 1983) have compounded the job
searches of the South Side’s residents. For
decades, regional planning agencies have
called for the development of moderate-in-
come housing near job concentrations. In-
stead, let us bring the jobs to the residents.

Recent public forums on the disparity of
property tax rates in Cook County’s north
and south communities have led to the
South’s designation as the ‘‘Red Zone,’’ sig-
nifying its concentration of highest property
tax rates. This disparity was not always so.
It has occurred over the last three decades
and proliferated in the last two, as shown

below. The ‘‘Metropolis 2020’’ study addresses
this disparity issue by calling for a sharing
of revenues with the ‘‘lesser haves.’’ The
more-responsive, enduring and—ultimately—
more-equitable solution is to provide the
South Side with the Economic opportunities
generated by the Third Chicago Airport.

Whether the region expands O’Hare or
builds a supplemental airport, O’Hare’s
riches will remain and grow. It is currently
enjoying a $1 billion public investment to
upgrade its terminals. Midway, as well, will
continue to thrive, as the recipient of an
$800-million-publicly-funded new terminal.
However, this $1.8 billion investment will not
increase capacity. The initial infrastructure
investment of $500 million ($2.5 billion
through 2010) to build the Third Chicago Air-
port, will. And, it will produce more than
just added aviation capacity. The Third Chi-
cago Airport will provide 235,000 airport-re-
late jobs—in the right places—by 2020. Addi-
tional airport access jobs will benefit the en-
tire region. In addition, it will reinforce the
City of Chicago’s role as the center of the re-
gion’s growth.

Spokesmen for the incumbent airlines
claim that other airlines will not invest in
the Third Chicago Airport; this is a tradi-
tional response to discourage competition.
Furthermore, the financing of any airport
comes, principally, from its users. The Third
Chicago Airport market comprises 16.5 per-
cent of the region’s current air trip users,
with a potential for contributing 20 percent.
They should not be left behind. Upfront air-
port development costs, for planning and en-
gineering and land acquisition traditionally
have come from the federal government. In
this ‘‘Year of Aviation’’, these funds are ex-
pected to increase by 50 percent; and Pas-
senger Facility Charges (PFC’s) are expected
to increase from $3 to $6. Currently, $1 in
PFC’s at O’Hare yields $37 million per year.
At the Full-Build forecast and $6 rate, the
Third Chicago Airport will generate $100 mil-
lion in PFC’s annually by 2010. The FAA
must provide the needed approvals and nor-
mal up-front funding. A Third Airport devel-
opment in the Sought Suburbs can provide
social and economic parity; and it can do it
with a hand-up rather than a hand-out.

THE ARGUMENT FOR SMART GROWTH WITH
CHICAGO’S THIRD AIRPORT

Independent studies have demonstrated
overwhelmingly, the need for expanded avia-
tion capacity in the Chicago region.

Demand will more than double by 2020.
Needed is a Third Airport that can grow as

future demand dictates.
The need is now. The region is beginning to

experience the costs of capacity constraints.
These are:

Dampended aviation growth.
Increased and non-competitive fares.
Lost jobs, conventions and other opportu-

nities.
There are two alternatives for meeting the

region’s demand:
Adding runways at O’Hare—an area al-

ready well-served and suffering the effects of
overdevelopment and congestion, or;

Building the Third Chicago Airport—in-
vesting in an existing, mature part of the re-
gion suffering losses due to changes in the
national/regional economies and lack of ac-
cess to a major airport.

Doubling traffic at O’Hare drives new de-
velopment farther away from the region’s
core—the Chicago Central Area—and its resi-
dents and businesses to the South.

It will encroach on environmentally-sen-
sitive areas.

It will compound noise, pollution and traf-
fic congestion; and impose these on hundreds
of thousands of additional residents.

It will buttress monopolistic behavior by
major airlines.

Building the Third Chicago Airport is a
true urbanist’s dream. It solves multiple
problems with one investment.

It develops an environmentally-sensitive,
new airport, that can provide increased ca-
pacity for decades to come.

It provides nearby, inexpensive land for de-
velopment.

It brings jobs and development to mature
portions of the region.

It allows three airport facilities to func-
tion at optimal capacity.

It maintains the Chicago region as the na-
tion’s aviation capital.

Because of planning already completed,
the Third Chicago Airport can be built before
additional runways at O’Hare.

Resources are available to build the air-
port.

Federal Funds for airport development will
increase by 50 percent.

The U.S. Congress, many businesses and
consumers are demanding access to and
through the Chicago area.

Ultimately, the passenger pays through
Passenger Facility Charges.

THE GROWING IMBALANCE IN THE REGION’S
GROWTH, AND ACCESS TO JOBS

1. The Chicago region has grown robustly
over the past 25–30 years.

Over 1.310 million jobs (1970–96) for the con-
solidated area.

Over 275,000 jobs between 1990 and 1997,
alone, for the six-county area.

2. This growth has been very uneven. The
North has prospered, while the South has
languished.

3. The region’s center has migrated from
Downtown Chicago (with its excellent public
transportation access) to the area around
O’Hare (dependent on autos).

4. The City of Chicago lost over 27,000 jobs
between 1991 and 1997; 11,000 of these losses
were from the South Loop.

5. The suburbs grew by 300,000 jobs. The
areas to the north, northwest and west
(O’Hare-influenced) contributed nearly
200,000 of this growth.

6. With 500,000 jobs in Chicago’s CBD,
versus 450,000 in North Suburban Cook and
150,000 in Northeast DuPage, the economic
center of the region has shifted from Down-
town to O’Hare.

7. Consequently, residents of the South
Side and South Suburbs have commutes to
work that are among the nation’s longest.
There is little public transit between sub-
urbs.

8. These same residents do have the re-
gion’s highest tax rates, however; without
businesses and industries, the residents,
alone, must pay for all their services.

9. New businesses and industries want ac-
cess to major airports. O’Hare’s nearby com-
munities have run out of space to offer. The
South Side has ample land, but no airport.
The ample land also allows the construction
of an environmentally-sensitive airport.

10. To accommodate the economic growth
anticipated over the next 20 years, the Chi-
cago region needs additional airport capac-
ity. To balance the economic growth, it
needs a South Suburban Airport.

SOUTH SUBURBAN AIRPORT: AVIATION DEMAND
IN THE CHICAGO REGION

Background Assumptions for Demand Forecasts
Aviation demand is derived from a few

basic factors:
The national/international growth in avia-

tion.
The socio-economic dynamics and growth

of the region.
The location/desirability of the region for

providing connecting flights.

VerDate 11-MAY-2000 05:21 Jul 24, 2002 Jkt 099060 PO 00000 Frm 00044 Fmt 4634 Sfmt 0634 E:\CR\FM\A23JY7.006 pfrm09 PsN: H23PT1



CONGRESSIONAL RECORD — HOUSE H5135July 23, 2002
The ability of the region to accommodate

this demand depends on:
The capacity of its airports.
The competitiveness of its fares.

National/International Aviation Growth

The FAA forecasts a doubling in aviation
growth over a 15 year period.

International enplanements and freight are
growing even more rapidly.

The FAA and the Airports Council Inter-
national have equated this growth to 10
O’Hare Airports.

By 2012, there will be more than 1 billion
enplanements, 2 billion passengers in the
U.S..
Socio-Economics Create Demand

Since the original aviation forecasts, made
in 1994, the socio-economic performance of
the Chicago region has matched or exceeded
expectations:

In 1990–1996, population and employment
for the 14- and 9-County regions grew at
rates and volumes slightly above those fore-
cast.

The Chicago Consolidated Area (Kenosha
to Michigan City) produced 1,311,000 jobs be-
tween 1970 and 1996; and added 617,260 per-
sons.

The regional planning agencies have in-
creased their 2020 forecasts, to reflect this
growth. So has NPA, author of forecasts used
by City of Chicago.

Woods & Poole Economics (the national
forecast used by IDOT), in its 1999 edition,
expects the Chicago region to produce the
largest volume growth in employment of any
metropolitan region in the U.S.:—for 1996–
2020, a 1,118,660 job growth—for 1990–2020, a
1,635,570 job growth

Chicago’s economy an continue its robust
growth only if it can provide excellent avia-
tion access. And it, can serve the region fair-
ly, only if it provides that access to the
south suburbs.
Location Drives Connecting Flights

Becuase of its central location and high
concentration of jobs and population, the
Chicago region is a critical location for con-
necting flights:

The recent Booz-Allen study, prepared for
the City, forecasts an international growth
that is higher than IDOT’s; and claims that
high ratios of connecting to O/D are not just
desirable, but necessary.

The City of Chicago, in 1998, forecast con-
necting enplanements based on regional lo-
cation; their connecting forecasts were high-
er than IDOT’s.

O’Hare’s current connecting is 54.7%,
slightly under its past average. IDOT as-
sumed 50% connecting for O’Hare in 2001; 51%
for the region.
Aviation Growth Parallels IDOT Forecasts

Since their national forecasts of 1994 (base
for IDOT forecast), the FAA has generated
five 12-year forecasts, five long-range na-
tional forecasts though 2020, and five ter-
minal area forecasts.

All the FAA national forecasts are higher
than the study’s base forecast.

Although it continues to contest IDOT’s
forecasts, the City and Chicago and its con-
sultants are using forecasts that are nearly
identical.

The City and State are using IDOT socio-
economic and aviation forecasts for all
short- and long-term regional transportation
planning.

Other aviation plans (Gary Airport Master
Plan; Booz-Allen forecasts for O’Hare Inter-
national) are consistent with IDOT forecasts.

Capacity Constraints Jeopardize Economic and
Aviation Growth

The ability of the region’s airports to ac-
commodate demand is a most-serious con-

cern. The Chicago region has reached avia-
tion capacity. These aviation capacity con-
straints have dampened regional growth:

Since 1995, O’Hare’s growth in commercial
operations has stopped.

Domestic enplanements at O’Hare have de-
clined this year.

Small cities have been dropped from serv-
ice.

Booz-Allen says the international market
is not being well served.

Fares at O’Hare have risen above the aver-
age for large airports.

O’Hare’s delays have been much greater
this year than last; O’Hare’s delays are
among the nation’s highest and cascade
throughout the nation’s airports.

The FAA has long forecasted such capacity
problems and resultant delays. In 1992 it
forecasted a doubling of airports with delay
problems by 2001.

The forecasts have arrived a bit ahead of
schedule. Without additional capacity, the
economic well-being of both Chicago and the
nation are jeopardized.

NIPC FINDINGS—NOVEMBER 1996
TALKING ABOUT THE REGION’S FUTURE

We recently asked a cross-section of the re-
gion’s leaders:

Should water quality protection measures
for our rivers, lakes, and streams be imple-
mented even if this means placing develop-
ment limits on presently undeveloped high-
quality watersheds?

Should the region pursue infill and rede-
velopment strategies that lead to employ-
ment and income growth in older commu-
nities that have experienced diminished tax
base and disinvestment?

Should priority in transportation funding
be given to maintenance of the existing sys-
tem?

Should measures to encourage reclamation
of contaminated properties, including tax
credits and limits on liability, be enacted?

Yes, said strong majorities of participants
in two public workshops conducted by NIPC
in June and September of this year. The
workshops were held as part of an effort to
engage the region in a discussion of growth
choices facing us. Participants representing
local governments, state and federal agen-
cies, and civic and community organizations
were asked to respond to possible future de-
velopment patterns, their probable con-
sequences, and the tools it would take to
bring them about. The broad choice which
framed the discussions was this: should an-
ticipated future growth continue along the
path of past trends or should efforts should
be made to moderate the physical decen-
tralization of the region?

NIPC is not alone in the region in raising
these issues. In fact, it is hard to remember
a time when the future development of the
region has been discussed more widely or fer-
vently. Numerous civic and community orga-
nizations have been developing analyses and
recommendations on transportation and de-
velopment and encouraging discussion of re-
gional issues by their members and constitu-
ents.

The Commission’s immediate purpose in
conducting the workshops was to seek public
guidance in the development of new demo-
graphic forecasts for the region. These fore-
casts will be used in the preparation of the
Regional Transportation Plan for 2020. Draft
forecasts will be completed by early 1997. At
the same time, the Chicago Area Transpor-
tation Study (CATS) will complete a draft
transportation plan. After a period of public
review, the transportation plan will be test-
ed for conformity with the requirements of
the Clean Air Act. Following additional op-
portunity for public comment, final fore-

casts will be endorsed and the Regional
Transportation Plan for 2020 will be adopted.
These actions are scheduled for June 1997.

Beyond the immediate need to support the
transportation planning process, this re-
gional discussion advances NIPC’s mission of
striving for consensus on policies and plans
for action which will promote the sound and
orderly development of the northeastern Illi-
nois area. The purpose of this newsletter is
to inform the region of what we have heard
and to encourage continuing deliberation on
what kind of region we want to be in the
next century.
What We Have Heard

Several general conclusions emerged from
the workshops. The first is that there is
widespread, though by no means unanimous,
belief that the past trend of dispersed, low-
density residential and employment growth
has had unintended negative consequences
which must be moderated to some degree in
the interests of environmental quality, pru-
dent public investment, and social equity.
There is also substantial support for some
public policy measures which could help
achieve that moderated growth. These will
be described in more detail below. Some
measures which could be highly effective in
moderating past trends are widely agreed to
lack political acceptability in this region.
Finally, there is broad support for measures
which would improve the quality of local
planning and development within either a
continued trends or moderated trend ap-
proach.
The Forecast: A Growing Region

The preparation of forecasts of future pop-
ulation, households, and employment is one
of NIPC’s most important responsibilities.
These are not simply forecasts of the num-
bers of people, households and jobs which
will be in the region in a future year. People,
households, and jobs imply houses, roads,
sewers, and parks. The forecasts thus rep-
resent the Commission’s best estimate of
how activities and facilities will be distrib-
uted across the region: where new housing
will be necessary and old housing may be-
come vacant, where new or expanded streets
and sewers will be required, and where
streams and wetlands will come under pres-
sure form growing population. The forecasts
thus have implicit in them a generalized
land use plan for the region. It is critical
that they be as realistic as possible in re-
flecting the trends and constraints of the
market, the influences of public policy, and
expectations of local governments.

We have previously described the process
being used to develop forecasts for the year
2020 (NIPC Reports, January 5, 1996). In
March 1994, the Commission endorsed re-
gional forecast totals of 9 million people, 3.4
million households, and 5.3 million jobs in
2020. These figures represent a 25 percent in-
crease in population and a 37 percent in-
crease in employment from 1990 to 2020. By
way of comparison, between 1970 and 1990 the
region’s population increased by only four
percent and employment by 21 percent. The
amount of land devoted to urban uses, how-
ever, increased by 34 percent during that
twenty-year period. In view of this finding
about land consumption, the forecasted fu-
ture growth has the potential to add seri-
ously to pressures on the transportation sys-
tem, air and water quality, and agricultural
land. The Commission thus concluded that
alternatives to past patterns of growth had
to be presented to the region for discussion.
A Preferred Development Pattern in North-

eastern Illinois
On June 26, 1996, the Commission con-

ducted the first of two regional workshops
on alternative growth scenarios and their
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implications. The intent was to assess how
much support there might be for different
development patterns and how much accept-
ance of their probable costs. It was hoped
that participants would set aside issues of
feasibility for the time being and respond to
the question of what is the most desirable fu-
ture for the region. The workshop was at-
tended by 127 people representing a broad
spectrum of organizations and interests.

Three general scenarios were presented.
Each was designed to illustrate the outcome
of a unique combination of public policies
with respect to transportation and commu-
nity development. The broad patterns of new
household and job growth to which these sce-
narios would lead are shown in the maps
below. Participants were not asked to ex-
press a preference among the scenarios
themselves, but to evaluate the relative
importantance of the impacts which each
would have on communities and the natural
environment. Questions to the participants
concerned the importance of land develop-
ment patterns which would (1) help preserve
farmland, (2) encourage the use of public
transit, (3) protect high-quality watersheds
from the impacts of urbanization, and (4)
promote affordable housing close to centers
of job growth.

Continued Trends. This is the ‘‘baseline’’
scenario which assumes the least change, in
terms of public policy, from recent condi-
tions. Only limited highway and rail transit
capacity would be built beyond what is cur-
rently committed for funding. Future de-
mand for aviation service would be met at
O’Hare and Midway. The broad pattern of
low-density dispersal of jobs and households
would continue. Households and jobs in Chi-
cago and some inner suburbs would continue
to decline while they would increase in the
rest of the region. The largest number of new
jobs would be located in suburban Cook
County, and DuPage County would gain jobs
but as a slower rate. The four outer counties
would show the greatest percentage gains in
employment. Household growth would be
strongest in the middle ring of suburbs. The
loss of farmland would be substantial, as
would the negative impact of urban densities
on lakes and streams. Automobile use would
continue to increase and transit use to de-
cline. The separation of affordable housing
from low-income jobs would continue to in-
crease.

South Suburban Airport. The central as-
sumption of this scenario is that future need
for additional aviation capacity would be
provided at the proposed south suburban air-
port. Otherwise, the scenario makes essen-
tially the same land use and transportation
policy assumption as the trends alternative.
Employment and population in Chicago
would increase, although the city’s regional
share would decline slightly. Job growth
would be lower than under existing trends in
the northern and western parts of the region
and substantially higher in south Cook and
Will counties. Household growth would be
similar to that expected under a continu-
ation of trends. Conversion of agricultural
land would be extensive, particularly in Will
County, as would development pressure on
lakes and streams. The development of the
airport could have a positive effect on jobs-
housing balance and on redevelopment by
bringing employment to a portion of the re-
gion which is now relatively job-poor.

Redevelopment and Infill. This scenario
represents a deliberate attempt to moderate
the trend of dispersed development and to
encourage reinvestment in mature commu-
nities. Like the trends scenario, this alter-
native assumes limited investment in new
surface transportation and satisfaction of fu-
ture aviation requirements at the existing
regional airports. In addition, the scenario

assumes (1) implementation of very strong
farmland protection policies in the agricul-
tural protection zones in Kane, McHenry and
Will counties, (2) intensive population and
employment growth within walking distance
of selected transit stops in Chicago and the
inner suburbs, and (3) high employment
growth through redevelopment in certain
built-up areas in Chicago, the inner suburbs,
Waukegan, and Joliet. Under this scenario,
Chicago’s loss of population and employment
would be reversed. At the same time, the
other sectors of the region would all gain
both people and jobs, though their rates of
growth would be lower than under a continu-
ation of trends. Conversion of farmland for
development and urban stress on water re-
sources would be at lower levels than the
other two scenarios, but still significant.
Similarly, automobile use would increase
and transit ridership decrease, but at lower
rates. Because both jobs and population
would increase in the communities with the
greatest low-income population, jobs-hous-
ing balance would change only slightly.

The redevelopment scenario was designed
to simulate the effect of efforts to moderate
the worst unintended consequences of recent
trends. Two important conclusions emerge
from an examination of the scenario results:

Given NIPC’s overall forecasts, economic
growth in northeastern Illinois need not be
an either-or situation. Even with deliberate
efforts to encourage reinvestment in the ma-
ture core communities, the balance of the re-
gion can sustain a relatively high level of
growth.

Under conditions of high overall growth,
managing negative environmental con-
sequences will be very difficult even if the
trend of decentralized, low-density develop-
ment is moderated.

Following the presentation of the sce-
narios, a panel of five experts on aspects of
the region’s development commented on the
alternatives and on issues related to their
implementation. These are some of the high-
lights of their comments:

Barry Hokanson, Director of Planning,
Lake County: Lake County is expected to ex-
perience high growth under any one of the
scenarios. While the county has programs to
meet the demands on resources and services
generated by growth, the multiplicity of
local governments makes the translation of
regional projections into coordinated local
planning difficult. There are strong voices in
Lake County advocating constraint on new
transportation capacity as a means of lim-
iting growth and encouraging mature-area
reinvestment.

David Schulz, Director, Infrastructure
Technology Institute, Northwestern Univer-
sity: The outward movement of households is
driven by a variety of forces having to do
with the quality of schools, perceptions of
safety, tax levels, and job availability.
Transportation systems do not induce people
to move but influence where they move. Con-
straining the transportation system will
simply force people to move farther out past
the perceived zone of congestion and will
thus worsen the problem of dispersal rather
than curing it.

Rusty Erickson, Director of Development,
City of Aurora: Aurora has benefited from
the decentralizing trend in the region. Con-
tinued growth is necessary to provide qual-
ity schools and other services to residents. It
is important that new suburban growth be
concentrated in areas with full public serv-
ices. Low-density development in rural areas
will destroy the open countryside which is a
strong quality-of-life value.

Frank Martin, President, Shaw Homes Inc:
There is a market for residential develop-
ment which integrates the natural and built
environments and which provides the re-

source efficiency and quality of life of a
dense community, including access to public
transportation, while preserving high-qual-
ity natural surroundings. However, devel-
opers will find this kind of balanced develop-
ment hard to do successfully if local govern-
ment does not address inefficiencies in pub-
lic services and excessive regulations which
work against affordability by raising land
values and construction costs.

Benjamin Tuggle, Field Office Supervisor,
U.S. Fish and Wildlife Service: Making max-
imum use of existing intrastructure and es-
tablished urban areas is an important way of
preserving high-quality air, surface water,
and wetlands in . . .

IF YOU BUILD IT, WE WON’T COME—THE COL-
LECTIVE REFUSAL OF THE MAJOR AIRLINES
TO COMPETE IN THE CHICAGO AIR TRAVEL
MARKET

AN ANALYSIS OF THE PER SE VIOLATIONS OF
FEDERAL ANTITRUST LAWS BY MAJOR AIR-
LINES IN THEIR REFUSAL TO COMPETE WITH
EACH OTHER IN FORTRESS HUB MARKETS—
WITH METROPOLITAN CHICAGO AS A CASE EX-
AMPLE—MAY 2000

The Suburban O’Hare Commission
The Suburban O’Hare Commission (SOC) is

an inter-governmental agency representing
more than one million residents who live in
communities surrounding O’Hare Airport.
SOC’s leadership is made up of mayors and
other officials who are both advocates for
the quality of life and health of their com-
munities and business persons who are con-
cerned about the economic health of the re-
gion. Over the past several years SOC has
conducted a number of studies relating to
the environmental, safety, public health, and
economic issues surrounding air transpor-
tation in the Chicago metropolitan region.

This current (SOC) report focuses on one of
the significant economic issues relating to
air transportation—monopoly power and
high monopoly-supported air fares—and the
legality of the Fortress Hub system under
the nation’s antitrust laws. However, as is
discussed in the report, the major airlines’
drive for preservation and expansion of their
Fortress Hub system (especially at Fortress
O’Hare)—and their corresponding refusal to
compete in each other’s Fortress Hub mar-
kets—creates serious economic, social, and
environmental harm in broad areas of the
metro Chicago region.

PREFACE

In the past several years there have been
numerous congressional hearings and media
stories about a phenomenon in the airline in-
dustry known as ‘‘Fortress Hubs’’ and the
problem of high monopoly supported airfares
charged to airline passengers traveling from
or through these Fortress Hubs.

However, most of the attention of Con-
gress, the Administration, and the media has
focused on two narrow facets of the Fortress
Hub problem (1) restrictions on access by so-
called ‘‘low cost’’ ‘‘new entrant’’ carriers to
a few of the Fortress Hubs, and (2) the alle-
gations of predatory pricing by a dominant
major airline against a new low-cost entrant.
But this narrow focus has ignored a much
more fundamental question: Does the Big
Seven Airlines Fortress Hub geographic allo-
cation of markets—and their corresponding
refusal to compete in each other’s Fortress
Hub markets—violate federal antitrust laws?

Virtually ignored by Congress and the Ad-
ministration has been the concerted refusal
of the major airlines—the so-called ‘‘Big
Seven’’ (Northwest, United, American, Delta,
US Air, Continental, and Trans World)—to
compete with their fellow major airlines in
each other’s Fortress Hub cities. This study,
prepared by the Suburban O’Hare Commis-
sion (SOC), focuses on the collective refusal
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of the Big Seven to compete with each other
and examines the question as to whether this
geographic allocation of Fortress Hub mar-
kets by the Big Seven violates federal anti-
trust laws. Does the Big Seven’s refusal to
compete in Metropolitan Chicago—their re-
fusal to use the South Suburban Airport: ‘‘If
you build it, we won’t come.’’—violate fed-
eral anti-trust law?

The SOC study also focus on the Metropoli-
tan Chicago market as a case study of the
Big Seven’s de facto arrangement not to
compete with their fellow major airlines in
each other’s Fortress Hub cities. A glaring
example of this concerted refusal by the
major airlines to compete in the fellow
major airlines’ Fortress Hub markets can be
found in the decision of the major airlines to
boycott the proposed new South Suburban
Airport in metropolitan Chicago. The major
airlines’ ‘‘If you build it, we won’t come’’ ar-
gument is simply a manifestation of the ma-
jors’ overall horizontal geographic restraint
of major markets across the nation—and
particularly in metropolitan Chicago.

THE FINDINGS OF THIS STUDY

The study’s findings include:
1. De Facto Geographic Allocation of For-

tress Hub Markets by the Big Seven. The
heart of the monopoly problem in Fortress
Hub markets—and the resultant high monop-
oly-inducted air fares—has been the de facto
agreement among the Big Seven to stay out
of each other’s Fortress Hub markets with
any competitively significant level of entry
into that market.

2. The Fortress Hub Monopoly Dominance
Geographic Allocation by the Big Seven is
Likely Costing the Nation’s Air Travelers
Billions of Dollars Annually. There is an
overwhelming body of evidence that—be-
cause of the Fortress Hub monopoly domi-
nance of one of two of the Big Seven at many
metropolitan areas across the country—the
Big Seven airlines are able to charge exces-
sive air fares totaling billions of dollars a
year. The principal victims of this monop-
oly-induced Fortress Hub excess fares are: (1)
the time-sensitive business traveler who
pays unrestricted coach fares and (2) the so-
called ‘‘spoke’’ passenger who must connect
through one of the ‘‘Fortress Hubs’’ monop-
oly tithe American consumer: billions of dol-
lars per year in excess fares—hundreds of
millions per year in metropolitan Chicago
alone.

3. The Big Seven’s De Facto Geographic Al-
location of Major Air Travel Markets in the
Nation through the Development of ‘‘For-
tress Hubs’’ Constitutes a Per Se Violation
of Federal Antitrust laws. Little discussion
or analysis has been undertaken by Congress
or the Administration as to whether this
concerted refusal by the Big Seven to com-
pete in their fellow major airlines’ Fortress
Hub markets—which costs consumers bil-
lions annually—constitutes a violation of
federal antitrust laws. Based on clear and re-
peated Supreme Court precedent, it clearly
does. The Big Seven’s de facto geographic al-
location of major air travel markets in the
Fortress Hub through the development of
‘‘Fortress Hubs’’ constitutes a per se viola-
tion of the antitrust laws. The Supreme
Court has uniformly condemned arrange-
ments to carve up horizontal markets as per
se violations of section 1 of the Sherman
Act. See e.g., Palmer v. BRG Group of Geor-
gia, 498 U.S. 46, 49 (1990); United States v
Topco Associates, Inc., 405 U.S. 596, 607–609
(1972).

4. The Big Seven’s Explicit Refusal to Com-
pete In Metropolitan Chicago: If You Build
It, we Won’t Come. In the metropolitan Chi-
cago air travel market, the illegal collective
refusal of the Big Seven to compete is mani-
fested by two actions: (1) the de facto aban-

donment by members of the Big Seven (other
than United and American) of any signifi-
cant role at O’Hare Airport and (2) the an-
nouncement by the Big Seven and its allied
in the Air Transport Association that they
would refuse to use a new South Suburban
Regional Airport. In the popular jargon of
the media, the Big Seven have said ‘‘If you
build it, we won’t come.’’

In reality, this collective refusal to use a
new regional airport is nothing more than a
manifestation of the Big Seven’s horizontal
market agreement not to compete in any
significant way with United and American in
their dominant Chicago market. This refusal
by major airlines such as Delta, Northwest,
USAir, and Continental to use new metro-
politan Chicago airport capacity to compete
in metropolitan Chicago is but an individual
example of the per se antitrust violation of
allocating geographic markets by the major
airlines. ‘‘If you build it, we won’t come’’ is
a blatant violation of the federal antitrust
laws.

5. The City of Chicago’s Participation in
Opposing New Capacity and in Assisting Big
Seven in Their Refusal to Use the New South
Suburban Airport is Not Immune from Anti-
trust Law Prosecution. The available evi-
dence is clear that the City of Chicago and
its agents have been active participants in
helping the Big Seven Airlines in their re-
fusal to compete in the Chicago market and
their refusal to use the proposed South Sub-
urban Airport. Absent express approval by
the State of the monopolistic practice, polit-
ical subdivisions of the State—like the City
of Chicago—are not free to violate the anti-
trust laws under the guise of state action.

While Congress has made municipalities
immune from damages for violations of the
antitrust laws, Chicago and its officials are
not immune from prosecution for their at-
tempts to assist the Big Seven in their re-
fusal to compete in the metro Chicago mar-
ket and in United and American’s attempts
to monopolize that market.

6. It Appears That Federal Taxpayer Funds
May Have Been Used to Suppress Competi-
tion and Violate the Antitrust Laws in the
Chicago Market. United and American (the
dominant carriers at O’Hare)—along with
other major airlines through the Air Trans-
port Association—have engaged in a con-
certed effort to defeat construction of a new
South Suburban Airport, an airport that
would provide significant capacity opportu-
nities for major new competition to enter
the Chicago market. United executives have
stated their goal as ‘‘Kill Peotone’’.

United and American have been assisted in
their ‘‘Kill Peotone’’ (and thus kill new com-
petitive capacity) campaign by representa-
tives of the City of Chicago—including Chi-
cago’s consultants have been paid several
million dollars in fees to assist Chicago and
United and American in expanding O’Hare
and in obstructing development of a new
South Suburban Airport.

Much of the money paid to these consult-
ants has come from either: (1) federal Pas-
senger Facility Charge (PFC) funds, (2) fed-
eral Airport Improvement Program (AIP)
funds, or (3) federally subsidized municipal
airport bonds (‘‘GARBs’’ General Airport
Revenue Bonds). Thus, we have the following
spectacle—not only are the airlines and Chi-
cago engaged in a monopolistic arrangement
designed to prevent new competition from
entering the Chicago market (i.e., through
the new airport)—but much of the money to
implement this illegal arrangement is com-
ing from federal taxpayer dollars. The GAO
and the Department of Justice should be
asked to conduct an independent audit of all
PFC, AIP, and GARB expenditures at O’Hare
to determine if any federal funds were used
as part of a campaign to ‘‘Kill Petone’’—i.e.,

a campaign to oppose construction of a new
South Suburban Airport.

7. Federal Officials Have Participated in
and Supported the Big Seven’s Illegal Mo-
nopolistic Arrangement to Refuse to Com-
pete in the Chicago Market. Not only have
federal funds been used to support the major
airlines illegal monopolistic arrangement to
refuse to compete in the Chicago market,
but it appears that federal officials within
the Administration have worked with the
major airlines and Chicago to assist in this
antitrust arrangement to prevent the devel-
opment of a new airport in metropolitan Chi-
cago. For the last several years, federal ad-
ministration officials—several of whom are
former Chicago officials who worked for the
City of Chicago—have blocked development
of the new South Suburban Airport through
a series of spurious legal claims that federal
law requires that there be a ‘‘consensus’’ be-
tween the State of Illinois and the City of
Chicago before a new metropolitan airport
can be constructed. No such legal require-
ment exists.

Because of the active participation of key
figures in the current administration in pro-
moting and supporting the continued block-
age of new airport development in metropoli-
tan Chicago—in concert with the illegal re-
fusal of the major airlines to compete in the
Chicago market by using the new airport—
the impartiality and lack of bias of the Ad-
ministration in conducting law enforcement
in this area is legitimately suspect. The At-
torney General should be asked to appoint
an independent prosecutor to conduct the
antitrust investigation and to undertake all
appropriate civil legal actions needed to cor-
rect the ongoing antitrust violations.

8. Defining the Market Under Monopoly
Control and in Need of New Competition—
The Hub-and-Spoke Market. The heart of the
monopoly overcharges to travelers in the
Chicago market is the absence of competi-
tion in the ‘‘hub-and-spoke’’ market in Chi-
cago. None of the other Big Seven will come
into the Chicago market to establish a com-
petitive hub-and-spoke operation.

In an attempt to expand their monopoly
and prevent new competition from entering
the Chicago market, United and American—
along with their surrogate allies—have
sought to distract attention by suggesting a
south suburban airport in metro Chicago as
a ‘‘point-to-point’’ airport—not unlike Mid-
way. United and American argue that O’Hare
should be the only ‘‘hub-and-spoke’’ airport
in metropolitan Chicago.

By shaping the argument in this fashion,
United and American guarantee that they
will be allowed to continue and dramatically
expand their Fortress Hub monopoly at
O’Hare. According to their arguments, the
lion’s share of all the origin-destination traf-
fic in the region—and all of the connecting
and international traffic—should go to the
sole hub-and-spoke airport in the region:
O’Hare. Any minor overflow of ‘‘point-to-
point’’ origin-destination traffic that a dra-
matically expanded O’Hare and Midway
could not handle (if any) could be addressed
in a small ‘‘point-to-point’’ airport like the
South Suburban Airport or Gary.

What United and American gloss over is
the fact that there is plenty of competition
in the Chicago market in point-to-point
service. The real lack of competition in the
Chicago market is in the lack of additional
hub-and-spoke competition to challenge the
hub-and-spoke duopoly of United and Amer-
ican at Fortress O‘Hare. It is this market
dominance of the hub-and-spoke market—
not the point-to-point—where lack of com-
petition gouges the business traveler and
those travelers from ‘‘spoke’’ cities who
must use a single Fortress Hub. There is a
desperate need for new competitive hub-and-
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spoke service in the Chicago market and the
place to put that hub-and-spoke is the new
South Suburban Airport.

9. Beyond Antitrust Law Enforcement,
Federal Transportation Officials Play a
Major Antitrust Policy Role—In Either Pro-
moting Monopoly Abuses or Encouraging
Competition—By Their Decisions on the Use
of Federal Taxpayer Funds. Not only have
federal officials blocked development of new
competition by blocking a new airport, fed-
eral approval of federal expenditures for
major physical changes at O’Hare will exac-
erbate the monopoly power of American and
United in this region.

Chicago’s so-called ‘‘World Gateway’’ pro-
gram has been designed in consultation with
United and American to enhance and expand
United and American’s hub-and-spoke sys-
tem at O’Hare. Chicago’s World Gateway
proposal is not designed to bring new hub-
and-spoke competition into O’Hare or the
Chicago market to compete with United and
American.

Thus, Chicago’s World Gateway proposal
will enhance and expand United and Ameri-
can’s Fortress Hub monopoly in the Chicago
market. Since the physical design proposed
by United and American and Chicago can
only go forward if federal Transportation De-
partment officials approve federal taxpayer
funds to subsidize the project, federal offi-
cials are being asked to use billions of dol-
lars in federal taxpayer funds to expand and
enhance the illegal Fortress Hub monopoly
of American and United at O’Hare. No fed-
eral officials appear to be examining whether
spending 10 billion dollars (much of it from
federal taxpayers) at O’Hare makes eco-
nomic sense when much more new capacity
to support competitive hub-and-spoke oper-
ations can be constructed at a new metro-
politan airport for less than half the cost.
Nor are federal officials examining whether
the use of billions of dollars of federal tax-
payer funds to expand United and Ameri-
can’s hub-and-spoke duopoly at Fortress
O’Hare—essentially using federal taxpayer
funds to subsidize expansion of monopoly
power—is a proper use of federal funds.

10. The Lifting of the Slot Limits at
O’Hare Will Not Provide Sufficient Capacity
to Allow Significant New Competition to
Enter the Chicago Area Market. Much of the
debate over the recent passage of the federal
reauthorization of the Federal Aviation Pro-
gram involved the issue of lifting ‘‘slot re-
strictions’’ at LaGuardia and Kennedy air-
ports in New York and O’Hare in Chicago.
One of the principal asserted justifications
for lifting the slots was to provide access to
so-called ‘‘new entrant’’ carriers that would
presumably provide competition for the
dominant carriers at O’Hare and force prices
down. Yet FAA’s own capacity studies at
O’Hare demonstrate that O’Hare is already
beyond acceptable limits of capacity and can
provide only marginal capacity access—if
any.

In addition, as predicted by Senator Peter
Fitzgerald and Congressman Henry Hyde,
any arguable incremental theoretical capac-
ity at O’Hare will rapidly be consumed by
United and American—expanding their mo-
nopoly. As stated by the Illinois Department
of Transportation, the only effective way to
provide sufficient capacity for major new
competition in the Chicago market is to
build major new capacity in the metropoli-
tan Chicago area.

11. A New Runway at O’Hare is Intended to
Increase Capacity to Expand United and
American’s Monopoly Power. The airlines’
current public relations argument is that the
lion’s share of all the origin-destination traf-
fic in the region (and all of the connecting
and international traffic) should go to the
sole hub-and-spoke airport in the region

(O’Hare). Any minor overflow of point-to-
point origin-destination traffic that a dra-
matically expanded O’Hare and Midway
could not handle (if any) could be addressed
in a small point-to-point airport like the
South Suburban Airport or Gary.

Paralleling this argument is the claim by
the airlines’ allies that a new runway at
O’Hare is needed to ‘‘reduce delays.’’ They
claim that a new runway would not increase
O’Hare capacity but simply reduce delays.

Yet an analysis using FAA’s own capacity
analysis standards and criteria demonstrates
that a new runway at O’Hare would substan-
tially increase the capacity of the airport.
This capacity increase at O’Hare would dra-
matically expand American’s and United’s
hub-and-spoke monopoly at Fortress O’Hare.
Further, it would virtually doom the eco-
nomic justification for the new south subur-
ban airport because the new ‘‘delay’’ run-
way—once built—could easily be used to
carry the new additional traffic for which
the new airport was intended. Simply by
piecemealing incremental expansion at
O’Hare, Chicago and American and United
can keep the region under the thumb of the
Fortress O’Hare monopoly.

12. United’s and American’s Fight to Pre-
serve and Expand Fortress Hub Monopoly
Power at O’Hare Has Grave Social, Eco-
nomic, Public Health, and Quality of Life
Consequences for the Region. Much of the
discussion in this paper focuses on the bil-
lions of dollars in monopoly induced over-
charges inflicted on air travelers—particu-
larly the business traveler—as a result of the
Fortress Hub monopoly system. But these
monopoly abuses also inflict other serious
harm on a variety of important public and
social interests.

The consequences of these abuses of mo-
nopoly power for the metro Chicago region
are stark and severe:

O’Hare area communities will be subjected
to more noise, more air pollution, and more
safety hazards because—under the United,
American, and Chicago proposal—all the
international, all the transfer traffic, and
the lion’s share of the origin-destination
traffic are jammed into an already over-
stuffed O’Hare. Any new airport—even if
built—will simply receive the origin-destina-
tion overflow (if any) from a vastly expanded
O’Hare and Midway.

South Chicago and south suburban commu-
nities will continue to suffer serious eco-
nomic decline because the South Suburban
Airport—which should have been built years
ago—lies hostage to the unholy alliance
struck between the monopoly interest of
United and American and the political pique
of Chicago’s mayor.

RECOMMENDATIONS

Based on the facts and the antitrust law
analysis contained in this report, the Subur-
ban O’Hare Commission recommends the fol-
lowing actions:

1. The United States Attorney General and
the United States Attorney for the Northern
District of Illinois should initiate an inves-
tigation into the collective refusal of the Big
Seven airlines to compete against each other
in each other’s Fortress Hub Markets. In-
cluded in the investigation should be an ex-
amination of the role of third party collabo-
rators in the antitrust violations—including
the City of Chicago and other private organi-
zations and individuals who have assisted
the Big Seven (including United and Amer-
ican) in perpetrating these violations. Be-
cause of the involvement by federal officials
in affirmatively assisting the Big Seven and
the City of Chicago in keeping significant
competition out of Chicago, the Attorney
General should be asked to consider the ap-
pointment of independent counsel.

2. The United States Attorney General and
the United States Attorney should bring a
civil action in federal court to enjoin and
break up the illegal Fortress Hub geographic
market allocation by the Big Seven and pro-
hibit the collective refusal by the Big Seven
to compete in each other’s Fortress Hub
markets. Included in the relief should be a
requirement that members of the Big Seven
halt their collective refusal to use a new
South Suburban Airport in metropolitan
Chicago and a requirement that competitive
hub-and-spoke operations be established in
metro Chicago to compete with United and
American.

3. The State Attorneys General should ini-
tiate civil damage actions to recover treble
damages for the billions of dollars per year
in excess monopoly profits in airfare over-
charges that have been charged at the Big
Seven’s Fortress Hubs. The Illinois Attorney
General should bring suit to recover treble
damages for the hundreds of millions of dol-
lars in monopoly overcharges by American
and United at Fortress O’Hare. On a multiple
year basis in Illinois alone, the treble dam-
ages recoverable for consumers would exceed
several billion dollars.

4. The GAO and the Department of Justice
should undertake an immediate and detailed
audit of all federal funds that may have been
used to further the refusal of the other mem-
bers of the Big Seven to compete with United
and American in metropolital Chicago—par-
ticularly the campaign by the airlines and
Chicago to ‘‘Kill Peotone.’’

5. The United States Department of Trans-
portation should withhold any further ap-
provals of federal funds for expansion of the
United and American duopoly at Fortress
O’Hare.

6. The House and Senate Judiciary Com-
mittees should conduct immediate hearings
on these issues.

7. Our Governor and our two United States
Senators, the Speaker of the House, and our
Illinois Attorney General should be respect-
fully asked what specific actions they will
take to (1) break up the Fortress Hub sys-
tem—particularly Fortress O’Hare; (2) bring
new hub-and-spoke competitors into the Chi-
cago market; (3) recover the billions in ex-
cess monopoly profits from the Fortress
O’Hare overcharges; (4) prevent the Big
Seven from continuing to refuse to use the
new capacity provided to the South Subur-
ban Airport; and (5) assemble the federal and
state resources needed to rapidly build the
South Suburban Airport.

8. Our Governor should hold fast to his
promise not to permit any additional run-
ways at O’Hare. To do otherwide would sim-
ply enhance and expand the monopoly power
of Fortress O’Hare and doom the opportunity
to bring new competition into the region at
the South Suburban Airport.

9. The two candidates for President of the
United States—both of whom have likely re-
ceived large campaign contributions from
the Big Seven—should be respectfully asked
what they will do to break up the Fortress
Hub system nationally and Fortress O’Hare
in particular. Vice President Gore in par-
ticular should be asked why his administra-
tion has for the past eight years looked the
other way while the Big Seven has used vio-
lations of the nation’s antittust laws to lit-
erally steal billions of dollars from American
consumers. Mr. Gore should also be asked to
explain why his administration has literally
blocked development of new competitive ca-
pacity in metro Chicago—i.e., a new South
Suburban Airport—at every turn Finally,
Mr. Bush should be asked specifically what
he will do to build the South Suburban Air-
port and break up Fortress O’Hare.

INTRODUCTION—RELEVANT QUOTATIONS

Alfred Kahn, the ‘‘father’’ of airlines de-
regulation:
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Anyone who says applying antitrust laws

is the same as re-regulation is simply igno-
rant. To preserve competition we need the
antitrust laws and vigorous enforcement of
the antitrust laws.

When we deregulated the airlines, we cer-
tainly did not intend to exempt them from
the antitrust laws.

Gordon Bethune, Chairman and CEO, Con-
tinental Airlines:

‘‘Continental chief says hub competition
over,’’:

Competition among airlines for dominance
at major U.S. airports is virtually a thing of
the past, the chairman of Continental Air-
lines said on Monday.

Continental chief executive Gordon Be-
thune, in a break from the usual industry
line that competition reigns supreme, said
the large air carriers have staked out their
respective hubs and will be difficult to dis-
lodge.

‘‘In the last 20 years, the marketplace of
the United States has been sorted out. Amer-
ican (Airlines) kind of controls Dallas-Fort
Worth and Miami and we’ve got Newark,
Houston and Cleveland. Delta’s got At-
lanta,’’ Bethune said in remarks to the Na-
tional Defense Transportation Association
annual conference.

U.S. Senator Mike Dewine:
During the last year, there has been rising

concern among some of the smaller airlines
that the seven largest passenger carriers in
the U.S. are no longer competing against
each other. Essentially, the argument goes,
the ‘‘Big Seven’’ have carved up the U.S.
aviation market . . .

CEOs of 16 major airlines tell Illinois’ Gov-
ernor that they will not use new airport in
metropolitan Chicago:

We are writing to express our concerns
about further planning and development of
the so-called Third Chicago Airport. It is our
understanding that the State of Illinois will
not proceed with the construction of a third
airport without the support of the airlines.
This letter is intended to inform you that
the airlines oppose further planning and con-
struction of this facility. . .

USA Today:
In the two decades since deregulation

forced the government to stop telling car-
riers what fares to charge and which cities to
serve, the big airlines have built up ‘‘fortress
hubs’’ where, without meaningful competi-
tion, they alone decide where to go, how
often to go there and how much to charge.

What travelers suspect is true: Airfares are
climbing fast, and nowhere is the situation
worse than at the hubs for the nation’s larg-
est airlines.

Business travelers have been especially
hard hit at hubs.

And almost everywhere, hub fares, espe-
cially for business fliers, are soaring.

Even when low-fare carriers enter a hub
market, they usually control so little of the
traffic that they can’t do much to bring fares
down.

New York Times:
Business travelers feel particularly abused

because they account for more than half of
airline revenue. For in the through-the-look-
ing-glass world of airline pricing, the fares
paid by leisure travelers, who book as long
as a month in advance and stay over a week-
end night, have in many cases declined,
while last-minute fully refundable fares,
which are most often paid by business trav-
elers, are skyrocketing.

‘‘The carriers always say that the business
traveler is inelastic,’’ said Peter M.
Buchheit, director of travel and meeting
services for the Black & Decker Corporation,
which spent $18 million on air tickets for its
American employees last year. ‘‘We need to
travel so we will pay whatever it costs. But

it has reached a point where we can’t pay it
anymore.’’

The burden of high fares is even greater on
small companies. John W. Galbraith, presi-
dent of Twin Advertising, a small company
based in Rochester that had $2 million in bil-
lings last year, said he was thinking about
dropping clients outside the city because the
high cost of visiting them cancels out the
profit he makes from having their business.

‘‘Basically, what the airlines have done to
companies like ours is kept us from grow-
ing,’’ he said. (New York Times January 11,
1998)

United States Supreme Court on hori-
zontal market allocations as per se violations
of federal antitrust law:

One of the classic examples of a per se vio-
lation of § 1 [of the Sherman Antitrust Act]
is an agreement between competitors at the
same level of the market structure to allo-
cate territories in order to minimize com-
petition. . . . This Court has reiterated time
and time again that ‘[h]orizontal territorial
limitations . . . are naked restraints of trade
with no purpose except stifling of competi-
tion.’ Such limitations are per se violations
of the Sherman Act. (The United States Su-
preme Court in the 1990 decision in Palmer v.
BRG Group of Georgia, 498 U.S. 46, 49 (1990).)

Relevant Provisions of The Sherman Act:
Every contract, combination in the form of

trust or otherwise, or conspiracy, in re-
straint of trade or commerce among the sev-
eral States, or with foreign nations, is here-
by declared to be illegal. Every person who
shall make any contract or engage in any
combination or conspiracy hereby declared
to be illegal shall be deemed guilty of a fel-
ony, and, on conviction thereof, shall be pun-
ished by fine not exceeding $10,000,000 if a
corporation, or, if any other person, $350,000,
or by imprisonment not exceeding three
years, or by both said punishments, in the
discretion of the court. (Title 15 United
States Code § 1)

Every person who shall monopolize, or at-
tempt to monopolize, or combine or conspire
with any other person or persons, to monopo-
lize any part of the trade or commerce
among the several States, or with foreign na-
tions, shall be deemed guilty of a felony,
and, on conviction thereof, shall be punished
by fine not exceeding $10,000,000 if a corpora-
tion, or, if any other person, $350,000, or by
imprisonment not exceeding three years, or
by both said punishments, in the discretion
of the court. (Title 15 United States Code § 2)

The several district courts of the United
States are invested with jurisdiction to pre-
vent and restrain violations of sections 1 to
7 of this title; and it shall be the duty of the
several United States attorneys, in their re-
spective districts, under the direction of the
Attorney General, to institute proceedings
in equity to prevent and restrain such viola-
tions. (Title 15 United States Code § 4)

[A]ny person who shall be injured in his
business or property by reason of anything
forbidden in the antitrust laws may sue
therefor in any district court of the United
States in the district in which the defendant
resides or is found or has an agent, without
respect to the amount in controversy, and
shall recover threefold the damages by him
sustained, and the cost of suit, including a
reasonable attorney’s fee. (Title 15 United
States Code § 15)

1. Focusing on the Elephant in the Corner.
Over the last decade there have been exten-

sive congressional hearings and much media
coverage of so-called ‘‘Fortress Hubs. But
much of the attention has focused on two as-
pects of the Fortress Hub phenomenon:

Various ‘‘constraints’’ that the so-called
‘‘low-cost’’ ‘‘new-entrant’’ airlines (e.g.,
Spirit Vanguard) say have prevented these
new entrants from entering and competing
in Fortress Hub markets; and

In those instances where the new low-cost
airlines could physically enter the Fortress
Hub market, the dominant hub airlines are
alleged to have engaged in predatory pricing
to drive the so-called ‘‘low-cost’’ ‘‘new-en-
trant’’ competitors out of the market.

But while Congress and the Administration
have focused on these elements, they have
ignored what might be called ‘‘the elephant
in the corner’’ aspect of the Fortress Hub
issue. Virtually ignored in these debates has
been the role of the so-called ‘‘major’’ air-
lines—i.e., the so-called ‘‘Big Seven’’ con-
trolling members of the trade group known
as the Air Transport Association (ATA)—in
creating and maintaining the Fortress Hub
system. While Congress and the U.S. DOT
talked about the anti-competitive aspects of
keeping the new ‘‘low-cost’’ airlines out of
the Fortress Hub market, little attention
has been directed toward the issue of wheth-
er the Big Seven’s Fortress Hub system is
itself a violation of the nation’s antitrust
laws.

The purpose of this study is to: (1) analyze
the known facts of the Fortress Hub system;
(2) determine if the known facts demonstrate
the existence of a violation of federal anti-
trust laws, (3) examine the role of the ‘‘Big
Seven’s’’ conduct in the Chicago air travel
market as a case study illustration of their
collaborative conduct nationally in main-
taining the national Fortress Hub network,
and (4) propose remedial action.

The findings of this study unequivocally
demonstrate that the Fortress Hub system
maintained by the Big Seven—alone and
through their trade organizations, the Air
Transport Association—is an illegal cartel in
violation of the Nation’s antitrust laws.

2. Geographic Market Allocation through
Fortress Hubs—Mutual Protection of For-
tress Hub Dominance Against New Competi-
tion from Other Big Seven Airlines.

There is overwhelming and incontroverible
evidence that, since ‘‘deregulation’’ in 1978,
the market airlines have carved up major
areas of the Nation into territories of geo-
graphic market dominance known as ‘‘For-
tress Hubs’’. Under this Fortress Hub ar-
rangement, one or two major airlines are
ceded geographic market dominance and
other major airlines tactitly agree not to
compete in that geographic market.

Thus Delta has Fortress Hubs at Atlanta
and Cincinnati, USAir at Pittsburgh, North-
west at Minneapolis and Detroit, American
at Dallas-Ft. Worth, American and United at
Chicago O’Hare, etc. The other Big Seven
airlines—either implicitly or by explicit
agreement—have agreed to stay out of each
other’s Fortress Hub markets in any signifi-
cant way. Thus, for example, Delta remains
unchallenged by United, Northwest, and oth-
ers in Atlanta. In turn, Delta doesn’t provide
significant challenge to United and Amer-
ican at O’Hare or to Northwest at Min-
neapolis and Detroit. Similar de facto, quid
pro quo non-compete accommodations by the
major airlines can be found at virtually
every Fortress Hub where one or two airlines
have dominant control of the local market.

As stated by one congressional witness:
‘‘The major airlines . . . developed high

market share hubs in large sections of the
country. Given the market power that they
have developed, the major airlines have
raised prices far above the competitive level
in their market hubs (as study after study
has shown). Furthermore, the major airlines
defend their high price hub markets with
predatory pricing. These markets are de-
scriptively called ‘fortress hub’s’.

‘‘There are two things the major airlines
are doing to monopolize large segments of
the country. First, they work hard to see
that entry to their large markets remains
closed or difficult. Second, if a discounter
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enters a few of their markets they use preda-
tory pricing to drive the discounters out of
business.’’

The broad reach of this Fortress Hub sys-
tem is illustrated in a table prepared by the
National Association of Attorneys General.

CITIES WHERE FORTRESS HUBS ARE LOCATED

City and Dominant Airline
Atlanta, Delta; Chicago O’Hare, United and

American; Cincinnati, Delta; Dallas, Amer-
ican; Detroit, Northwest; Houston Inter-
national, Continental; Minneapolis/St. Paul,
Northwest; Denver, United; Pittsburgh, US
Air; St. Louis, TWA.

3. Monopoly Fare Premiums at Fortress
Hubs.

There is a large body of evidence and ex-
pert opinion—as articulated by the General
Accounting Office, USDOT, business travel
organizations, and the Illinois Department of
Transportation—that the dominance of these
major markets by one or two carriers results
in a monopolistic ability to raise fares be-
yond the air fares that would exist if there
was strong competition in these Fortress
Hub markets. As stated by the GAO as far
back as 1990:

‘‘Airports where one or two carriers handle
most of the enplaning traffic have higher
fares than airports where the traffic is less
concentrated. Moreover, the data show that
fares tend to rise as concentration increases.
While many factors can influence fare
changes, the evidence that we have collected
strongly suggests that fares and concentra-
tion at an airport are related. Fares are
higher at concentrated airports than at rel-
atively less concentrated ones, and the evi-
dence suggests that the gap is increasing.’’

Subsequent studies by GAO since 1990 have
confirmed the problem of higher fares at
Fortress Hubs—higher than would exist in a
competitive environment. See e.g., Barriers
to Entry Continue in Some Markets (GAO/T–
RCED–98–112; March 5, 1998); Airline Deregu-
lation: Barriers to Entry Continue to Limit
Competition in Several Key Domestic Mar-
kets (GAO/RCED–97–4, Oct. 18, 1996); Domes-
tic Aviation: Barriers to Entry Continue to
Limit Benefits of Airline Deregulation (GAO/
RCED–97–120, May, 13, 1997); Airline Competi-
tion: Higher Fares and Less Competition
Continue at Concentrated Airports (GAO/
RCED–93–141, July 15, 1993); Airline Competi-
tion: Effects of Airline Market Concentra-
tion and Barriers to Entry on Airfares (GAO/
RCED–91–101, Apr. 26, 1991).

While repeatedly emphasizing the problem
of higher monopoly fares caused by lack of
competition, GAO continued to emphasize
the lifting of slot restrictions at three of the
nation’s airports as a partial solution to the
problem. GAO’s prime emphasis has been to
obtain access to airport capacity for the so-
called ‘‘low-cost’’ new entrant airlines into
the Fortress Hub markets.

But GAO has never analyzed the issue of
the ‘‘capacity’’ of these slot-restricted air-
ports to service new competition—even if the
slot restrictions were lifted. As discussed
below, the FAA has repeatedly emphasized
that the practical capacity of an airport is
limited (see discussion, infra.) and that as
traffic growth approaches the physical limits
of the airport’s capacity, aircraft delays rise
geometrically—essentially leading to grid-
lock.

As the analysis contained in the 1995 DOT
report A Study of the High Density Rule, and
this study show, there simply is not enough
capacity at O’Hare—even with the slots lift-
ed—to all significant new competition to
enter the Chicago market. This is why the
Big Seven’s collective refusal (discussed
infra) to use and support the major new ca-
pacity that would be provided by the new
South Suburban Airport is a central compo-

nent in the preservation of the Fortress Hub
problem in metropolitan Chicago. Moreover,
any arguable minor increment of available
capacity at O’Hare will rapidly be consumed
by United and American. There simply is not
enough room at O’Hare to allow a major new
competitor to gain the ‘‘critical mass’’ to
compete with United and American.

The Illinois Department of Transportation
has repeatedly emphasized its opinion that
monopoly dominance at O’Hare results in
higher airfares paid by Chicago area trav-
elers and that major new regional airport ca-
pacity is essential to breaking the monopoly
stranglehold of Fortress O’Hare:

‘‘There are numerous examples besides
these to demonstrate that without the com-
petition of a new entrant, the fares at Chi-
cago are increasing or remain inordinately
high.’’

‘‘We encourage and support your
[USDOT’s] focus on anticompetitive prac-
tices that are injuring commerce, smaller
cities, and consumers in Illinois and
throughout the region serviced by O’Hare
Airport as the hub of United Airlines and
American Airlines. We strongly urge, how-
ever, that the enforcement policies should be
part of a broader initiative that will insure
that there will be airport capacity available
in the Chicago area that will provide new
airline entrants the opportunity to compete
with United and American. Additional air-
port capacity is vital to restoring airline
competition in the Chicago, Illinois, and
Midwestern markets.’’

‘‘There is simply no room at O’Hare for
new entrant airlines to pose competitive
challenges to the dominant airlines.’’

4. Time Sensitive Business Traveler Big-
gest Loser in Fortress Hub Monopoly Sys-
tem.

The air travel consumer most seriously
harmed by this horizontal Fortress Hub mar-
ket allocation is the business traveler—par-
ticularly the small to medium size business
traveler who cannot negotiate bulk fare dis-
counts and who must make time sensitive
business trips at unrestricted coach fares.

The Illinois Department of Transportation
estimates this monopoly based fare penalty
at O’Hare alone exceeds several hundred mil-
lion dollars per year. Nationally, the loss to
the traveling public from these monopoly
premiums at Fortress Hubs is likely to ex-
ceed several billion dollars annually.

As stated in major articles on the subject
by USA Today and the New York Times:

What travelers suspect is true: Airfares are
climbing fast, and nowhere is the situation
worse than at the hubs for the nation’s larg-
est airlines.

Business travelers have been especially
hard hit at hubs

And almost everywhere, hub fares, espe-
cially for business fliers, are soaring. (USA
Today February 23, 1998)

Business travelers feel particularly abused
because they account for more than half of
airline revenue. For in the through-the-look-
ing-glass world of airline pricing, the fares
paid by leisure travelers, who book as long
as a month in advance and stay over a week-
end night, have in many cases declined,
while last-minute fully refundable fares,
which are most often paid by business trav-
elers, are skyrocketing.

‘‘The carriers always say that the business
traveler is inelastic,’’ said Peter M.
Buchheit, director of travel and meeting
services for the Black & Decker Corporation,
which spent $18 million on air tickets for its
American employees last year. ‘‘We need to
travel so we will pay whatever it costs. But
it has reached a point where we can’t pay it
anymore.’’

The burden of high fares is even greater on
small companies. John W. Galbraith, presi-

dent of Twin Advertising, a small company
based in Rochester that had $2 million in bil-
lings last year, said he was thinking about
dropping clients outside the city because the
high cost of visiting them cancels out the
profit he makes from having their business.

‘‘Basically, what the airlines have done to
companies like ours is kept us from grow-
ing,’’ he said. (New York Times January 11,
1998)

Put bluntly, the Big Seven has used their
monopoly power at Fortress Hubs to lit-
erally extort billions of dollars annually
from captive travelers—most often time sen-
sitive business travelers living in these air-
lines’ own Fortress Hub communities.

5. The Second Biggest Loser in the For-
tress Hub Monopoly System is the ‘‘Spoke’’
Passenger.

The second biggest loser from this Fortress
Hub monopoly system is the so-called
‘‘spoke’’ passenger in the small to medium
size community that serves as the ‘‘spoke’’
to a single large metropolitan Fortress Hub.
Because the dominant Big Seven airline at a
Fortress Hub has no competition at its hub,
it is free to charge the spoke passenger—who
must use the hub to get to his or her destina-
tion—excessive monopoly fares.

The Illinois Department of Transpor-
tation—again emphasizing the lack of capac-
ity to handle both new competition and serv-
ice to smaller and mid-size communities—
has stated the problem as follows:

‘‘The dominant airlines are diminishing
and even abandoning service to smaller Illi-
nois and Midwestern cities in favor of routes
that are more lucrative or that increase the
power of their hub networks.’’

Because the dominant O’Hare airlines
prioritize the limited capacity at O’Hare to
service the flight operations with the highest
profitability, the small community ‘‘spoke’’
traveler gets harmed on two levels. First, he
loses service when the cominant airlines cut
small community service to use the limited
capacity to service more lucrative long-haul
or international traffic—eliminating less
profitable small community service. Second,
as to the small community traffic that the
dominant airlines still service, they are able
to charge exorbitant rates—knowing that
the small community spoke traveler is at
their mercy.

6. The Big Seven’s Fortress Hub Geo-
graphic Market Allocation is a Per Se Viola-
tion of the Antitrust laws.

Neither the Administration nor the Con-
gress appears to have critically examined a
central question: Does the Big Seven’s For-
tress Hub geographic market allocation vio-
late the Nation’s antitrust laws? Based on
clear and repeated Supreme Court precedent,
it clearly does.

The major airlines general de facto geo-
graphic allocation of major air travel mar-
kets in the nation through the development
of ‘‘Fortress Hubs’’ constitutes a per se vio-
lation of the antitrust laws. The Supreme
Court has uniformly condemned arrange-
ments to carve up horizontal markets as per
se violations of Section 1 of the Sherman
Act. See e.g., Palmer v. BRG Group of Geor-
gia, 498 U.S. 46, 49 (1990); United States v.
Topco Associates, Inc., 405 U.S. 596, 607–609
(1972).

Virtually all laymen and most lawyers shy
away from antitrust law as an economic mo-
rass difficult to understand. But there is one
area where the United States Supreme Court
has been clear and unequivocal: horizontal
arrangements to carve up geographic mar-
kets are an automatic—a ‘‘per se’’—violation
of the federal antitrust laws. Because this
law is so-clear and unambiguous—and recog-
nizing that the airlines will claim that the
law can be ignored—we believe it important
to quote the United States Supreme Court
on this subject:
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‘‘While the Court has utilized the ‘rule of

reason’ in evaluating the legality of most re-
straints alleged to be violative of the Sher-
man Act, it has also developed the doctrine
that certain business relationships are per se
violations of the Act without regard to a
consideration of their reasonableness. In
Northern Pacific R. Co. v. United States, 356
U.S. 1, 5, 78 S.Ct. 514, 518, 2 L.Ed.2d 545 (1958),
Mr. Justice Black explained the appropriate-
ness of, and the need for, per se rules:’’

‘‘ ‘(T)here are certain agreements or prac-
tices which because of their pernicious effect
on competition and lack of any redeeming
virtue are conclusively presumed to be un-
reasonable and therefore illegal without
elaborate inquiry as to the precise harm
they have caused or the business excuse for
their use. This principle of per se
unreasonableness not only makes the type of
restraints which are prescribed by the Sher-
man Act more certain to the benefit of ev-
eryone concerned, but it also avoids the ne-
cessity for an incredibly complicated and
prolonged economic investigation into the
entire history of the industry involved, as
well as related industries, in an effort to de-
termine at large whether a particular re-
straint has been unreasonable—an inquiry so
often wholly fruitless when undertaken.’ ’’

‘‘It is only after considerable experience
with certain business relationships that
courts classify them as per se violations of
the Sherman Act. See generally Van Cise,
The Future of Per Se in Antitrust Law, 50
Va.L.Rev. 1165 (1964). One of the classic ex-
amples of a per se violation of § 1 is an agree-
ment between competitors at the same level
of the market structure to allocate terri-
tories in order to minimize competition.
Such concerted action is usually termed a
‘horizontal’ restraint, in contradistinction to
combinations of persons at different levels of
the market structure, e.g., manufacturers
and distributors, which are termed ‘vertical’
restraints. The Court has reiterated time
and time again that ‘(h)orizontal territorial
limitations . . . are naked restraints of trade
with no purpose except stifling of competi-
tion.’ White Motor Co. v. United States, 372
U.S. 253, 263, 83 S. Ct. 696, 702, 9 L.Ed.2d 738
(1963). Such limitations are per se violations
of the Sherman Act. See Addyston Pipe &
Steel Co. v. United States, 175 U.S. 211, 20
S.Ct. 44 L.Ed 136 (1989), aff’g 85 F. 271 (C.A.6
1898) (Taft, J.); United States v. National
Lead Co., 332 U.S. 319,67 S.Ct. 1634, 91 L.Ed.
2077 (1947); Timken Roller Bearing Co. v.
United States, 341 U.S. 593, 71 S.Ct. 971, 95
L.Ed. 1199 (1951); Northern Pacific R. Co. v.
United States, supra; Citizen Publishing Co.
v. United States, 394 U.S. 131, 89 S.Ct. 927, 22
L.Ed.2d 148 (1969); United States v. Sealy,
Inc., 388 U.S. 350, 87 S.Ct. 1847, 28 L.Ed.2d 1238
(1967); United States v. Arnold, Schwinn &
Co., 388 U.S. 365, 390, 87 S.Ct. 1856, 1871, 18
L.Ed.2d 1249 (1967) (Stewart, J., concurring in
part and dissenting in part); Serta Associ-
ates, Inc. v. United States, 393 U.S. 534, 89
S.Ct. 870, 21 L.Ed.2d 753 (1969), aff’g 296
F.Supp. 1121, 1128 (N.D.Del.1968).’’ (United
States v. Topco Associates, Inc., 405 U.S. at
607–608 (emphasis added))

The Big Seven’s carving up of geographic
markets into the current Fortress Hub sys-
tem is nothing more than a naked horizontal
restraint repeatedly condemned by the Su-
preme Court as a per se violation of the
Sherman Act.

Put in terms the average citizen under-
stands—Could McDonald’s tell Burger King:
We won’t compete in Atlanta if you won’t
compete in Chicago? Could Ford tell GM: We
won’t sell Fords in Michigan if you won’t
well Chevys in Illinois? The answer is clearly
no. Each would be a horizontal market re-
straint and a per se violation of the Sherman
Act just as the Big Seven’s Fortress Hub sys-

tem—and their refusal to compete in each
other’s hub market—is a horizontal market
restraint and a per se violation of the Sher-
man Act.

The law is equally clear it is not necessary
to demonstrate a formal written agreement
among the Big Seven to carve up the geo-
graphic Fortress Hub market in order to find
a conspiracy in violation of the Sherman
Act. The existence of such an agreement or
arrangement can be inferred from the course
of conduct of the members of the industry.
Norfolk Monument Company v. Woodlawn
Memorial Gardens, 394 U.S. 700, 704 (1969);
American Tobacco Company v. United
States, 328 U.S. 781, 809–810 (1946);
InterstateCircuit v. United States, 306 U.S.
208, 221, 226–227 (1939).

7. The Metropolitan Chicago Market: An
Egregious Example of the Geographic Mar-
ket Allocation and Refusal to Compete—‘‘If
You Build It, We Won’t Come.’’

A particularly egregious implementation
of this horizontal agreement not to compete
in each other’s Fortress Hub markets can be
found in the major airlines’ announced re-
fusal to use a new major airport in the met-
ropolitan Chicago. The most visible mani-
festation of their refusal to compete in the
Chicago market an be found in letters writ-
ten by sixteen Chief Executive Officers
(CEOs) of the major airlines to Illinois Gov-
ernor Jim Edgar and his successor George
Ryan. In those letters—drafted in coordina-
tion with representatives of the City of Chi-
cago and the Air Transport Association—the
major airlines tell the Illinois Governor that
they will refuse to use the proposed new met-
ropolitan Chicago airport:

‘‘We are writing to express our concerns
about further planning and development of
the so-called Third Chicago Airport. It is our
understanding that the State of Illinois will
not proceed with the construction of a third
airport without the support of the airlines.
This letter is intended to inform you that
the airlines oppose further planning and con-
struction of this facility . . .

Chicago area news media have character-
ized the major airlines’ refusal to use a new
airport as ‘‘If you build it, we won’t come.’’
In reality, this collective refusal to use a
new regional airport is nothing more than a
manifestation of the major airlines’ hori-
zontal market agreement not to compete in
any significant way with United and Amer-
ican in their dominant Chicago market. This
refusal by major airlines such as Delta,
Northwest, USAir, and Continental to use
new metropolitan Chicago airport capacity
to compete in metropolitan Chicago is but
an individual example of the per se antitrust
violation of allocating geographic markets
by the major airlines.

8. The Fortress Hub System and the Big
Seven’s Collective Refusal to Compete in
Each Other’s Fortress Hub Markets—as Il-
lustrated by Their Collective Refusal to Use
the New South Suburban Airport—Represent
Serious Violations of Federal Law.

These clear violations by the Big Seven
airlines in creating and maintaining the For-
tress Hub system and the refusal of the Big
Seven to compete in each other’s markets
represent serious violations of the antitrust
laws. If the GAO and IDOT estimates are ac-
curate, nationally the Fortress Hub system
literally illegally steals several billion dol-
lars per year from the nation’s air trav-
elers—several hundred million dollars in the
Chicago area alone.

Because these antitrust violations are so
blatant, it is important for the public to
know the significant sanctions and remedies
available to cure these violations.

Section 1 of the Sherman Act provides:
Every contract, combination in the form of

trust or otherwise, or conspiracy, in re-

straint of trade or commerce among the sev-
eral States, or with foreign nations, is here-
by declared to be illegal. Every person who
shall make any contract or engage in any
combination or conspiracy hereby declared
to be illegal shall be deemed guilty of a fel-
ony, and, on conviction thereof, shall be pun-
ished by fine not exceeding $10,000,000 if a
corporation, or, if any other person, $350,000,
or by imprisonment not exceeding three
years, or by both said punishments, in the
discretion of the court. (Title 15 United
States Code § 1 (emphasis added))

Section 2 of the Sherman Act provides:
Every person who shall monopolize, or at-

tempt to monopolize, or combine or conspire
with any other person or persons, to monopo-
lize any part of the trade or commerce
among the several States, or with foreign na-
tions, shall be deemed guilty of a felony,
and, on conviction thereof, shall be punished
by fine not exceeding $10,000,000 if a corpora-
tion, or, if any other person, $350,000, or by
imprisonment not exceeding three years, or
by both said punishments, in the discretion
of the court. (Title 15 United States Code § 2
(emphasis added))

Section 4 of the Act provides civil injunc-
tion remedies and mandates the Department
of Justice to ‘‘institute proceedings in equity
to prevent and restrain such violations’’:

The several district courts of the United
States are invested with jurisdiction to pre-
vent and restrain violations of sections 1 to
7 of this title; and it shall be the duty of the
several United States attorneys, in their re-
spective districts, under the direction of the
Attorney General, to institute proceedings
in equity to prevent and restrain such viola-
tions. (Title 15 United States § 4 (emphasis
added))

Section 15 provides that any person injured
by the violations of the antitrust laws can
recover treble (triple) damages for the mone-
tary losses caused by the violations.

[A]ny person who shall be injured in his
business or property by reason of anything
forbidden in the antitrust laws may sue
therefore in any district court of the United
States in the district in which the defendant
resides or is found or has an agent, without
respect to the amount in controversy, and
shall recover threefold the damages by him
sustained, and the cost of suit, including a
reasonable attorney’s fee. (Title 15 United
States Code § 15)

In summary, the statutory sanctions for
these antitrust violations are significant.
Thus far, federal Department of Justice offi-
cials have been unwilling to initiate anti-
trust enforcement proceedings to break up
the Fortress Hub monopoly of the Big Seven.

9. The Major Airlines Geographic Market
Allocation—A Per Se Violation of the Anti-
trust laws—Is Not Immunized by the ‘‘Noerr-
Pennington’’ Doctrine.

The major airlines’ have engaged in this de
facto Fortress Hub geographic market allo-
cation scheme for more than a decade. It is
likely that the airlines will assert that their
collective refusal to compete in the metro-
politan Chicago market—and the manifesta-
tion of that refusal by their letters to Gov-
ernors Edgar and Ryan—is immunized from
antitrust law enforcement by the ‘‘Noerr-
Pennington’’ doctrine. That doctrine immu-
nizes antitrust violations where the prin-
cipal vehicle for achieving the monopolistic
goal is political expression—i.e., lobbying
government.

But the post-Noerr-Pennington case law
makes clear that where a business arrange-
ment—that otherwise violates the antitrust
laws—has one component that involves the
exercise of First Amendment speech, there is
no immunity from antitrust enforcement
under the ‘‘Noerr-Pennington’’ doctrine. See
Allied Tube & Conduit Corp. v. Indian Head,
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Inc., 486 U.S. 492, 505–506 (1988); FTC v. Supe-
rior Court Trial Lawyers Ass’n, 493 U.S. 411,
423–426 (1990); Sandy River Nursing Care v.
Aetna Casualty, 985 F.2d 1138, 1142–43 (1st Cir.
1993); In re Brand Name Prescription Drugs
Antitrust Litigation, 186 F.3d 781, 788–789 (7th
Cir. 1999).

10. The Major Airlines Geographic Market
Allocation—A Per Se Violation of the Anti-
trust laws—Is Not Immunized by the ‘‘State
Action Doctrine’’.

It is common for those accused of antitrust
violations to claim that their monopolistic
practices are immunized from antitrust li-
ability under the so-called ‘‘state action’’
doctrine of Parker v. Brown, 317 U.S. 341
(1943). The Supreme Court’s rationale in
Parker for ‘‘state action’’ immunity was the
Congress had not intended in the Sherman
Act to control the activities of states in en-
gaging in conduct directed by the state legis-
lature. 317 U.S. at 351–352.

But the Supreme Court has severely lim-
ited the availability of ‘‘state action’’ immu-
nity when invoked by private parties such as
the airlines in an attempt to immunize con-
duct clearly violative of the antitrust laws.
The Supreme Court has established two re-
quirements for ‘‘state action’’ immunity
where private parties participate in the anti-
trust violation: 1) the monopolistic activity
must be clearly expressed and affirmatively
adopted as being the policy of the State, and
2) the monopolistic activity must be actively
supervised by the State itself. Federal Trade
Commission v. Ticor Title Insurance Co, 504
U.S. 621, 633–634 (1992); Patrick v. Burget, 486
U.S. 94, 101–102 (1988); California Retail Liq-
uor Dealers Assn. v. Midcal Aluminum, Inc.,
445 U.S. 97, 105–106 (1980).

In the case of Fortress O’Hare and the col-
lective campaign of United, American and
Chicago to keep significant new hub-and-
spoke competition from coming into the
metro Chicago market, there is no question
that the ‘‘state action’’ defense does not
apply. First, the State of Illinois has not au-
thorized the Fortress O’Hare monopoly
maintained by United and American and has
actively spoken out against the monopoly
problem there. Second, the State is not ac-
tively supervising and approving the anti-
competitive conduct by United and United
and American and Chicago.

11. Federal Taxpayer Funds May Have
Been Used to Suppress Competition and Vio-
late the Antitrust Laws in the Chicago Mar-
ket.

As stated above, other major airlines
through the (ATA), United and American
(the dominant carriers at O’Hare) have en-
gaged in a concerted effort to defeat con-
struction of a new South Suburban Airport,
an airport that would provide significant ca-
pacity opportunities for major new competi-
tion to enter the Chicago market. United ex-
ecutives have privately stated their goal as
‘‘Kill Peotone’’.

United and American have been assisted in
their ‘‘Kill Peotone’’ (and thus kill new com-
petitive capacity) campaign by representa-
tives of the City of Chicago—including Chi-
cago’s consultants. Chicago’s consultants
have been paid several million dollars in con-
sulting fees to assist Chicago and United and
American in expanding O’Hare and in ob-
structing development of a new South Sub-
urban Airport.

Much of the money paid to these consult-
ants has come from either: (1) federal Pas-
senger Facility Charge (PFC) funds (2) fed-
eral Airport Improvement Program (AIP)
funds, or (3) federal tax subsidies for munic-
ipal for municipal airport bonds (‘‘GARBs’’
General Airport Revenue Bonds). Not only
are the airlines and Chicago engaged in a
monopolistic arrangement designed to pre-
vent new competition from entering the Chi-

cago market (i.e., through the new airport),
but much of the money to implement this il-
legal arrangement is coming from federal
taxpayer dollars. The GAO and the Depart-
ment of Justice should be asked to conduct
an independent audit of all PFC, AIP, and
GARB expenditures at O’Hare to determine
if any federal funds wee used as part of a
campaign to ‘‘Kill Peotone’’ and to assist in
the violation of federal antitrust laws.

12. Federal Officials Have Participated in
and Supported the Big Seven’s Illegal Mo-
nopolistic Arrangement to Refuse to Com-
pete in the Chicago Market.

Not only have federal funds been used to
support the major airlines illegal monopo-
listic arrangement to refuse to compete in
the Chicago market, but it appears that fed-
eral officials within the Administration have
worked with the major airlines and Chicago
to assist in this antitrust arrangement to
prevent the development of a new airport in
metropolitan Chicago. For the last several
years, federal administration officials—sev-
eral of whom are former Chicago officials
who worked for the Chicago Aviation De-
partment—have blocked development of the
new South Suburban Airport through a se-
ries of spurious legal claims that federal law
requires that a ‘‘consensus’’ must exist be-
tween the State of Illinois and the City of
Chicago before a new metropolitan airport
can be constructed. No such legal require-
ment exists.

Because of the active participation of key
figures in the current administration in pro-
moting and supporting the continued block-
age of new airport development in metropoli-
tan Chicago—in concert with the illegal re-
fusal of the major airlines to compete in the
Chicago market by using the new airport—
and impartiality and lack of bias of the Ad-
ministration in conducting law enforcement
in this area is suspect. The Attorney General
should be asked to appoint an independent
prosecutor to conduct the antitrust inves-
tigation and to undertake all appropriate ac-
tions needed to correct the ongoing antitrust
violations.

13. Defining Essential Remedies—A New
Regional Airport With Sufficient Capacity to
Support New Competitive Hub-And-Spoke
Operations.

There have been two ‘‘remedies’’ asserted
to eliminate the monopoly dominance of
Fortress O’Hare in the Chicago market. The
first—eliminating slot restrictions at
O’Hare—was proposed and passed by Con-
gress this year. According to proponents of
lifting the slot limits, elimination of slot
controls would bring new competition into
O’Hare.

A. Lifting the Slot Limits Was an Unmiti-
gated Disaster.

At the time the federal laws lifting the slot
limits was passed, Illinois Senator Peter
Fitzgerald and Congressman Henry Hyde
both voted against the bill. They argued that
the slot limitations were not an artificial
constraint but a recognition of the already
exhausted limited capacity of O’Hare. They
argued that lifting the slots would be a dis-
aster because: (1) added flights should lead to
a massive delay gridlock at O’Hare, and (2)
that even if there were any additional capac-
ity, that capacity would be rapidly consumed
by American and United. Under these cir-
cumstances, they argued that lifting the slot
limits would simply expand United’s and
American’s monopoly—not increase competi-
tion.

Senator Fitzgerald and Congressman Hyde
can rightfully say: I told you so. On April 20,
2000 United and American announced their
intent to add 400 new daily flights to O’Hare.
The sad reality is that O’Hare does not have
the capacity for these 400 new flights. But
Fitzgerald’s and Hyde’s point was made;

whatever arguable minor incremental capac-
ity exists at O’Hare (if any), it has been rap-
idly consumed by United and American—not
used by new competition. Instead of reducing
the monopoly, the new federal law has
helped United and America expand the mo-
nopoly.

United’s and American’s actions—coupled
with the limited capacity of O’Hare—illus-
trate’s salient point. There simply is not
enough capacity at O’Hare to bring any sig-
nificant new competition into O’Hare. Any
new competitive entry will be token at best
and not provide meaningful competition to
the hub-and-spoke dominance of United and
American.

Lifting the slot limit, coupled with United
and American’s actions to jam more than 400
new flights into O’Hare also means massive
new delay increases for the traveling public
this Summer. To illustrate these points and
to demonstrate why the recently passed fed-
eral legislation makes matters much worse
at O’Hare requires a brief analysis of the re-
lated issues of capacity and delay at air-
port—particularly O’Hare.

FAA, the airlines, Chicago and IDOT define
capacity as the number of operations that
can be processed at an airport at an accept-
able level of delay. There is a recognition
that there is a difference between absolute
maximum physical throughput and a lower
level of operations that can be put through
without experiencing intolerable levels of
delay and cancellations. As stated by the
City of Chicago:

‘‘The practical capacity of an airfield will
be defined as the maximum level of average
all-weather throughput achievable while
maintaining an acceptable level of delay.’’

‘‘Ten minutes per aircraft operation will be
used at the maximum level of acceptable
delay for the assessment of the existing air-
field’s capacity, subject to future levels of
forecast demand. This level of delay rep-
resents an upper bound for acceptable delays
at major hub airports.’’

This relationship between maximum phys-
ical throughput and practical, delay-sen-
sitive capacity is illustrated in a FAA chart
copied from an FAA report on the subject,
Airfield and Airspace Capacity/Delay Policy
Analysis, FAA–APO–81–14.

This relationship holds true whatever the
input data as to the level of demand or what-
ever the capacity of the airport under study.
Once the demand reaches a point approach-
ing the physical capacity of the airport the
delay levels for all traffic at the airport rise
geometrically. The acceptable or ‘‘practical
capacity’’ of the airport is that level where
delays are acceptable. To push more traffic
beyond that point is a certain invitation to
massive delays, major cancellations, and
gridlock.

At one point FAA defined the acceptable
level for practical capacity of an airport as
four minutes average annual delay. That
translated into about a 30-minute delay in
peak periods. Now FAA, IDOT and Chicago
defined the acceptable level of delay to de-
fine practical capacity as 10 minutes average
annual delay. This translates (in equivalent
terms) into more than an hour delay in peak
periods.

What is important to emphasize is that all
FAA and chicago—and most likely Booz-
Allen and United and Ameican—runs of the
SIMMOD model for O’Hare show average an-
nual delay at O’Hare is currently in excess of
10 minutes average annual delay—already
above acceptable capacity limits without
adding more flights. FAA and Chicago and
United and American all know that a push
400–500 new flights per day into O’Hare is
going to lead to: (1) massive increases in
delays and (2) widespread cancellations. FAA
(USDOT) A Study of the High Density Rule
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illustrates the massive delay increase that
adding just a few flights at O’Hare beyond
the slot limits will do to all passengers at
O’Hare. This analysis shows that adding 400–
500 flights per day will lead to disastrous
delays for all passengers—more than dou-
bling the delays for all passengers, not just
those who are on the new additional flights.

We anticipate that FAA and United and
American will claim that the delay and ca-
pacity results of DOT in 1995 have been
changed because of capacity improvements
at O’Hare in intervening years. But if so, a
few questions need answering. What are the
capacity improvements since 1995? How
much new capacity has been provided? What
will be the capacity/delay numbers (com-
parable to DOT’s 1995 analysis) with the new
capacity? Why were there no public hearings
and environmental disclosure on these ca-
pacity improvements?

We suspect the answer is that there have
not been any capacity changes at O’Hare
since 1995 and DOT’s numbers remain valid.
Conversely, if there have been capacity
changes, FAA has failed to inform both af-
fected elected officials (e.g., Congressman
Hyde and Senator Fitzgerald) and they have
failed to tell the public and give the public
an opportunity to be heard.

There is another important point to em-
phasize about this throughput/delay rela-
tionship shown on the FAA charts. Where
the airport is at the limits of acceptable
delays—i.e., the practical capacity limit—
very small shifts in either traffic demand or
capacity can dramatically increase delays
for all passengers. Thus a small increase in
traffic demand beyond the practical capacity
limit will generate huge increases in delays
for all passengers. Similarly, a slight de-
crease in capacity—such as experienced this
past year when regional jet pilots were refus-
ing Land-And-Hold-Short for safety rea-
sons—can dramatically increase delays with
little or no increase in throughput. The
point here is that O’Hare is already at the
breaking point—brought there by the resist-
ance of Chicago and the Fortress Hub air-
lines at O’Hare (United and American) to the
building of a new regional airport. O’Hare
cannot handle 400–500 new flights per day and
United and American know it. Their own
SIMMOD analysis tells them that.

Why then do United and American an-
nounce a literally foolhardy plan to jam 400–
500 flights into O’Hare—an announcement
made the same day that United’s and Ameri-
can’s front organization (the Civic Com-
mittee) calls for a new runway at O’Hare? By
deliberately creating chaos at O’Hare,
United and American will then be able to say
that delays are at crisis levels and we must
immediately build a new runway at O’Hare.

B. The ‘‘Point-To-Point’’ Shell Game:
Building the South Suburban Airport as a
‘‘Point-To-Point’’ Airport Will Not Break
the Hub-And-Spoke Monopoly of Fortress
O’Hare.

The heart of the monopoly overcharges to
travelers in the Chicago market is the ab-
sence of competition in the hub-and-spoke
market in Chicago. None of the other Big
Seven will come into the Chicago market to
establish a competitive hub-and-spoke oper-
ation.

United and American propose using close
to 10 billion dollars (much of it in federal
funds) to expand United and American’s hub-
and-spoke empire at Fortress O’Hare. In an
attempt to expand their monopoly and pre-
vent new competition from entering the Chi-
cago market, United and American (along
with the ‘‘Civic Committee’’ and the
Chicagoland Chamber) have sought to dis-
tract attention by suggesting a south subur-
ban airport in Chicago as a ‘‘point-to-point’’
airport—not unlike Midway. United and

American argues that O’Hare should be the
only ‘‘hub-and-spoke’’ airport in metropoli-
tan Chicago.

By shaping the argument in this fashion,
United and American guarantee that they
will be allowed to continue and dramatically
expand their Fortress Hub monopoly at
O’Hare. According to their arguments, the
lion’s share of all the origin-destination traf-
fic in the region—and all of the connecting
and international traffic—should go to the
sole hub-and-spoke airport in the region:
O’Hare. Any minor overflow of ‘‘point-to-
point’’ origin-destination traffic that Mid-
way could not handle could be addressed in a
small ‘‘point-to-point’’ airport like the
South Suburban Airport or Gary.

What United and American gloss over is
the fact there is plenty of competition in the
Chicago market in point-to-point service.
The real lack of competition in the Chicago
market is in the lack of additional hub-and-
spoke competition to challenge the hub-and-
spoke duopoly of United and American at
Fortress O’Hare. It is this market dominance
of the hub-and-spoke market—not the point-
to-point—where lack of competition gouges
the business traveler and the traveler from
‘‘spoke’’ cities. There is a desperate need for
new competitive hub-and-spoke service in
the Chicago market and the place to put
that hub-and-spoke is the new South Subur-
ban Airport.

No federal administration officials appear
to be examining whether spending 10 billion
dollars (much of it from federal taxpayers)
at O’Hare makes economic sense when much
more new capacity to support competitive
hub-and-spoke operations can be constructed
at a new metropolitan airport for less than
half the cost. Nor are federal officials exam-
ining whether the use of billions of dollars of
federal taxpayer funds to expand United and
American’s hub-and-spoke duopoly at For-
tress O’Hare—essentially using billions of
dollars of federal taxpayer funds to subsidize
expansion of monopoly power—is proper use
of federal funds.

C. A New Runway at O’Hare is Intended to
Increase Capacity to Expand United and
American’s Monopoly Power.

As discussed above, the airlines’ current
public relations argument is that the lion’s
share of all the origin-destination traffic in
the region (and all of the connecting and
international traffic) should go to the sole
hub-and-spoke airport in the region (O’Hare).
Any minor overflow of point-to-point origin-
destination traffic that a dramatically ex-
panded O’Hare and Midway could not handle
(if any) could be addressed in a small point-
to-point airport like the South Suburban
Airport or Gary.

Paralleling this argument is the claim by
the airlines allies that a new runway at
O’Hare is needed to ‘‘reduce delays’’. They
claim that a new runway would not increase
O’Hare capacity but simply reduce delays.

Yet an analysis using FAA’s own capacity
analysis standards and criteria demonstrates
that a new runway at O’Hare would substan-
tially increase the capacity of the airport.
As discussed above, the concepts of capacity
and delay are closely interrelated. The FAA
and Chicago both define capacity as that
level of aircraft operations that can be proc-
essed at an airport at an acceptable level of
delay.

The FAA’s published graphic showing the
relationship of capacity and delay illustrates
a how a so-called ‘‘delay reduction’’ at one
level of traffic results in an increase in ca-
pacity at the airport to accommodate addi-
tional levels of traffic.

This capacity increase at O’Hare—by build-
ing a runway to ‘‘reduce delay’’—would dra-
matically expand American’s and United’s
hub-and-spoke monopoly at Fortress O’Hare.

Further, it would virtually doom the eco-
nomic justification for the new south subur-
ban airport because the new ‘‘delay’’ run-
way—once built—could easily be used to
carry the new additional traffic for which
the new airport was intended. Simply by
piecemealing incremental expansion at
O’Hare, Chicago and American and United
can keep the region under the thumb of the
Fortress O’Hare monopoly.

14. United’s and American’s Fight to Pre-
serve and Expand Fortress Hub Monopoly
Power at O’Hare has Grave Social, Eco-
nomic, Public Health, and Quality of Life
Consequences for the Region.

In their passion to expand Fortress O’Hare
and defeat the prospect of new hub-and-
spoke competition coming into a new air-
port, United and American have disregarded
safety, public health, and quality of life for
the communities around O’Hare. All parties
are in agreement that growth in air traffic
should be accommodated with major in-
creases in new airport capacity in the metro-
politan Chicago region.

The choices are stark: (1) a new regional
airport which will have an environmental
land buffer three times the size of O’Hare
and plenty of capacity to accommodate new
hub-and-spoke competition or (2) an over-
stuffed O’Hare with no land buffer and con-
tinued dominance of the metropolitan hub-
and-spoke market by United and American.
But for the addiction to monopoly revenues
at Fortress O’Hare, the decision is simple—
send the traffic growth to a new environ-
mentally sound, competitively open new re-
gional airport.

Instead we have United and American and
their political surrogates urging more air
pollution, more noise, and more safety haz-
ards be imposed on O’Hare area commu-
nities—simply to protect and expand the
Fortress O’Hare monopoly. We now live in a
bizarre world where the desire to protect and
expand violations of antitrust law and illegal
overcharges trumps protection of public
health, safety and quality of life.

The consequences of these abuses of mo-
nopoly power for the metro Chicago region
are stark and severe:

O’Hare area communities will be subjected
to more noise, more air pollution, and more
safety hazards because—under the United,
American, and Chicago proposal—all the
international, all the transfer traffic, and
the lion’s share of the origin-destination
traffic are jammed into an already over-
stuffed O’Hare. Any new airport—even if
built—will simply receive the origin-destina-
tion overflow (if any) from a vastly expanded
O’Hare and Midway.

South Chicago and south suburban commu-
nities will continue to suffer serious eco-
nomic decline because the South Suburban
Airport—which should have been built years
ago—lies hostage to the unholy alliance
struck between the monopoly interest of
United and American and the political pique
of Chicago’s mayor. Residents of South and
South Suburban Chicago legitimately ask
why United and American oppose the hun-
dreds of thousands of jobs and billions in eco-
nomic benefits that would accrue to this
area if the new airport is built. Some at-
tribute United and American’s position to
racial intent. More accurately, United and
American are willing to ignore the severe
economic harm their monopolistic position
inflicts on an area with a significant Afri-
can-American population if that harm is a
necessary consequence of preserving and ex-
panding their monopoly at Fortress O’Hare.
In a world of pure economic rationality, mo-
nopoly power and the social and economic
injustices incident to that monopoly power
might be excused as central to the maxi-
mization of profit. However, in a world of
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law and justice—where political leaders
must account for their failure to correct
these abuses—such destructive monopoly
power should not be tolerated.

RECOMMENDATIONS

Based on the facts and the antitrust law
analysis contained in this report, the Subur-
ban O’Hare Commission recommends the fol-
lowing actions:

The United States Attorney General and
the United States Attorney for the Northern
District of Illinois should initiate an inves-
tigation into the collective refusal of the Big
Seven airlines to compete against each other
in each other’s Fortress Hub Markets. In-
cluded in the investigation should be an ex-
amination of the role of third party collabo-
rators in the antitrust violations—including
the City of Chicago and other private organi-
zations and individuals who have assisted
the Big Seven (including United and Amer-
ican) in perpetrating these violations. Be-
cause of the involvement by federal officials
in affirmatively assisting the Big Seven and
the City of Chicago in keeping significant
competition out of Chicago, the Attorney
General should be asked to consider the ap-
pointment of independent counsel.

The United States Attorney General and
the United States Attorney should bring a
civil action in federal court to enjoin and
break up the illegal Fortress Hub geographic
market allocation by the Big Seven and pro-
hibit the collective refusal by the Big Seven
to compete in each other’s Fortress Hub
markets. Included in the relief should be a
requirement that members of the Big Seven
halt their collective refusal to use a new
South Suburban Airport in metropolitan
Chicago and a requirement that competitive
hub-and-spoke operations be established in
metro Chicago to compete with United and
American.

The State Attorneys General should ini-
tiate civil damage actions to recover treble
damages for the billions of dollars per year
in excess monopoly profits in airfare over-
charges that have been charged at the Big
Seven’s Fortress Hubs. The Illinois Attorney
General should bring suit to recover treble
damages for the hundreds of millions of dol-
lars in monopoly overcharges by American
and United at Fortress O’Hare. On a multiple
year basis in Illinois alone, the treble dam-
ages recoverable for consumers would exceed
several billion dollars.

The GAO and the Department of Justice
should undertake an immediate and detailed
audit of all federal funds that may have been
used to further the refusal of the other mem-
bers of the Big Seven to compete with United
and American in metropolitan Chicago—par-
ticularly the campaign by the airlines and
Chicago to ‘‘Kill Peotone’’.

The United States Department of Trans-
portation should withhold any further ap-
provals of federal funds for expansion of the
United and American duopoly at Fortress
O’Hare.

The House and Senate Judiciary Commit-
tees should conduct immediate hearings on
these issues.

Our Governor and our two United States
Senators, the Speaker of the House, and our
Illinois Attorney General should be respect-
fully asked what specific actions they will
take to (1) break up the Fortress Hub sys-
tem—particularly Fortress O’Hare; (2) bring
new hub-and-spoke competitors into the Chi-
cago market; (3) recover the billions in ex-
cess monopoly profits from the Fortress
O’Hare overcharges; (4) prevent the Big
Seven from continuing to refuse to use the
new capacity provided by the South Subur-
ban Airport; and (5) assemble the federal and
state resources needed to rapidly build the
South Suburban Airport.

Our Governor should hold fast to his prom-
ise not to permit any additional runways at
O’Hare. To do otherwise would simply en-
hance and expand the monopoly power of
Fortress O’Hare and doom the opportunity to
bring in new competition into the region at
the South Suburban Airport.

The two candidates for President of the
United States—both of whom have likely re-
ceived large campaign contributions from
the Big Seven—should be respectfully asked
what they will do to break up the Fortress
Hub system nationally and Fortress O’Hare
in particular. Vice President Gore in par-
ticular should be asked why his administra-
tion has for the past eight years looked the
other way while the Big Seven has used vio-
lations of the nation’s antitrust laws to lit-
erally steal billions of dollars from American
consumers. Mr. Gore should also be asked to
explain why his administration has blocked
development of new competitive capacity in
metro Chicago—i.e. a new South Suburban
Airport—at every turn. Finally, Mr. Bush
should be asked specifically what he will do
to build the South Suburban Airport.

CONCLUSION

The monopoly abuses of the Fortress Hub
system—and especially the abuses of For-
tress O’Hare and the refusal of the Big Seven
to compete in metropolitan Chicago—are a
national disgrace. It’s time to end it.

SUBURBAN O’HARE COMMISSION—EXECUTIVE
SUMMARY

A study prepared by the Suburban O’Hare
Commission concludes that the major air-
lines have committed per se violations of
federal antitrust laws by refusing to compete
with each other in Fortress Hub markets,
such as in the metro Chicago region now
dominated by ‘‘Fortress O’Hare’’.

The glaring example of these monopolistic
practices are documented by the major air-
line’s letter to former Illinois Gov. Jim
Edgar which, in effect, said if the state
builds a new airport in Chicago’s southern
suburbs, ‘‘we won’t come.’’

That leaves United and American airlines,
which control over 80 percent of the air traf-
fic at O’Hare in an unchallenged market po-
sition. It would be as if Ford Motor Company
told General Motors, ‘‘If you agree not to
sell cars in Chicago, we will agree not to
compete with you in Los Angeles.’’

SOC’s major findings include:
The de facto agreement among the ‘‘Big

Seven’’ airlines—Northwest, United, Amer-
ican, Delta, US Air, Continental and Trans
World—not to compete in each others hub
market is the heart of the monopoly prob-
lem.

The resulting fortress hub monopolies are
costing American air travelers billions of
dollars annually in monopoly induced higher
fares, especially the fares charged to time-
sensitive business travelers and ‘‘spoke’’ pas-
senger who must connect through the hub to
get to their ultimate destinations.

The Big Seven’s geographic market alloca-
tion violates the nation’s antitrust laws,
based on clear and repeated Supreme Court
decisions which have roundly condemned ar-
rangements to carve up geographic markets
horizontally.

In Chicago, the clear violation of the anti-
trust law is demonstrated by the abandon-
ment by major airlines of meaningful com-
petition to United and American at O’Hare
and the announcement that they would not
use a South Suburban Airport if built.

The airlines can’t defend their anti-com-
petitive practices with the ‘‘Noerr-Pen-
nington’’ doctrine, which asserts that peti-
tioning the government to help the industry
engage in antitrust actions is protected
under Free Speech guarantees. Case law

doesn’t protect anti-competitive practices
that have evolved independent of any gov-
ernment authorization, as in the present
case.

Nor can the airlines or Chicago defend
themselves by the ‘‘state action’’ doctrine,
which allows states, as a matter of fed-
eralism, to consciously participate in mo-
nopoly practices. For this defense to succeed,
Supreme Court decisions require that the
state must clearly endorse and supervise the
monopoly practices. Here there has been no
such approval of the Fortress Hub monopoly
abuses by the State of Illinois.

Chicago and its officials are not immune
from antitrust law liability for helping the
major airlines avoid competing with the
United/American cartel at O’Hare.

Federal taxpayer funds may have been
used to suppress competition and violate
antitrust laws in the Chicago market.

The Clinton administration has not only
looked the other way in not bringing anti-
trust enforcement action to break up the
Fortress Hub system, but has affirmatively
assisted Chicago and United and American in
blocking significant new competition from
entering the region by blocking development
of a new regional airport in metro Chicago.

The lifting of slot limitations will not
allow significant competition to enter the
Chicago market. Instead—as predicted by
Senator Fitzgerald and Congressman Hyde—
the lifting of the slots will be accompanied
by massive increase in delays and by United
and American simply expanding their mo-
nopoly control at the airport.

Construction of a new runway for ‘‘delay
reduction’’ is simply subterfuge to expand
the size of United and American’s Fortress
Hub operation at O’Hare. Building a new
runway at O’Hare will make the monopoly
problem—and resultant air fare over-
charges—even worse. Moreover, it will doom
the economic viability of the New South
Suburban Airport.
Recommendations

Based on these findings, SOC recommends:
Investigations by the U.S. Attorney Gen-

eral and U.S. Attorney for Northern Illinois
into activities by the airlines, the city of
Chicago, consultants and other third parties
which have been used to protect and expand
the Fortress Hub system nationally—and in
particular to prevent new airport develop-
ment in the metro Chicago region.

Civil action by the Attorney General and
U.S. Attorney here to break up the Fortress
Hub system and to compel the major airlines
to stop their refusal to compete in metro
Chicago.

Action by state attorneys general to re-
cover treble damages for fliers who were
charged billions of dollars in excess fares as
a result of the Fortress Hub system.

A Government Accounting Office and De-
partment of Justice audit of federal taxpayer
funds to subsidies that abetted the antitrust
violations, particularly efforts to kill the
South Suburban Airport.

Governor Ryan should hold fast to his
promise not to permit any additional run-
ways at O’Hare. To allow additional runways
would simply enhance and expand the mo-
nopoly power of Fortress O’Hare and doom
the opportunity to bring in new competition
into the region by the South Suburban Air-
port.

The withholding of U.S. Transportation
Department of any more federal funds for ex-
pansion of the United and American duopoly
at Fortress O’Hare.

An explanation and action by Illinois’
highest elected officials as to what they will
do to break up the Fortress O’Hare monopoly
and provide for a new south suburban air-
port.

VerDate 11-MAY-2000 05:21 Jul 24, 2002 Jkt 099060 PO 00000 Frm 00054 Fmt 4634 Sfmt 0634 E:\CR\FM\A23JY7.006 pfrm09 PsN: H23PT1



CONGRESSIONAL RECORD — HOUSE H5145July 23, 2002
A clear statement by Republican and

Democratic candidates for president to state
their positions on Fortress Hubs, especially
O’Hare and the role of the federal govern-
ment in either breaking up Fortress O’Hare
or building new capacity for new competi-
tion at the South Suburban Airport.

STUDY FINDS MAJOR AIRLINES AND CHICAGO
VIOLATE FEDERAL ANTITRUST LAWS TO SUP-
PORT HIGH MONOPOLY FARES AND BLOCK
NEW COMPETITION

BENSENVILLE, IL, May 21, 2000.—The na-
tion’s major airlines have committed serious
violations of U.S. antitrust laws by refusing
to compete with each other in ‘‘Fortress
Hub’’ markets, including Chicago, a study by
the Suburban O’Hare Commission concludes.

The study (entitled ‘‘If You Build It, We
Won’t Come: The Collective Refusal of the
Major Airlines to Compete in the Chicago
Air Travel Market’’) calls for an investiga-
tion by the Justice Department into the
anti-competitive practices by the airlines,
and also by the city of Chicago, its consult-
ants and third party allies, which have been
complicit in the antitrust violations. Based
on the study, SOC officials also called for:

U.S. Attorney General Janet Reno to begin
civil action to break up the hub monopolies.

State attorneys general to recover treble
damages for fliers who have been billed bil-
lions of dollars in excessive fares made pos-
sible by the monopolistic practices. The U.S.
Transportation Department to withhold any
more federal funds for the expansion, and
further strengthening, of the United and
American airlines’ cartel at O’Hare Airport
in Chicago.

General Accounting Office and Department
of Justice audits of funds that have been
used to abet the antitrust violations, includ-
ing the airlines’ and Chicago Mayor Richard
M. Daley’s efforts to kill a proposed hub air-
port in Chicago’s south suburbs.

Governor Ryan to hold to his firm commit-
ment not to permit new runways at O’Hare
since such runways would expand United’s
and American’s Fortress Hub monopoly at
O’Hare and would doom the economic jus-
tification for the new South Suburban Air-
port.

SOC is a government agency representing
more than 1 million residents who live in
communities surrounding O’Hare airport.
The study alleges that the airlines, the city
of Chicago, its consultants and allies have
used millions of dollars of taxpayers’ money
to thwart a south suburban airport that
would bring competition to the United and
American airlines’ cartel at O’Hare and to
expand the Fortress Hub monopoly at
O’Hare.

‘‘The antitrust violations are as clear and
as egregious as if Ford said to General Mo-
tors, ‘We won’t compete against you in Chi-
cago, if you agree not to compete against us
by selling cars in Los Angeles’ ’’ said John
Geils, SOC chairman and mayor of
Bensenville, which borders O’Hare Airport.
‘‘The major airlines even went so far as to
write two governors of Illinois, in their infa-
mous ‘If you build it, we won’t come’ letters
that they would not use a south suburban
airport. This extraordinarily pubic flaunting
of the nation’s antitrust laws simply cannot
be tolerated.’’

The heart of the antitrust violations, ac-
cording to the study, is found in the de facto
agreement among the big seven airlines—
Northwest, United, American, Delta, US Air
Continental and Trans World—to not signifi-
cantly compete in each others’ hub markets.
The resulting domination by these airlines of
their ‘‘own’’ airports (such as Delta in At-
lanta, TWA in St. Louis and Northwest in
the Twin Cities), forces fliers, especially

time-sensitive business travelers, billions of
dollars in unwarranted and additional fares,
government studies have shown.

‘‘Taxpayers should be concerned that mil-
lions of dollars of federal money, raised in
part through taxes on every passenger using
O’Hare, among other airports, have gone to-
wards financing costly public relations and
political lobbying campaigns to support this
restraint of trade,’’ said Craig Johnson, vice
president of SOC and mayor of Elk Grove
Village. ‘‘At every turn, the recommendation
of expert panels to relieve the pressure on
O’Hare and the national aviation system by
building an airport in Chicago’s south sub-
urbs has been stymied by this campaign. It
begins with two airlines’ insatiable desire to
dominate the Chicago market and is abetted
by other major airlines interested in pro-
tecting their own turf. And it is carried out
by a compliant Chicago mayor who is de-
pendent on the political spoils of a monopo-
listic O’Hare airport and those who share in
those spoils—contractors, political consult-
ants, big public relations firms, conces-
sionaires and their friends in corporate board
rooms and the media.’’

Said Geils: ‘‘The antitrust movement 100
hundred years ago was aimed at breaking up
precisely this sort of attack on the public
and consumers. After a century, we don’t
need new laws. What we need are responsible
public officials who won’t look the other
way, who will carry out the sworn duties of
their office.’’

The hub-and-spoke airline market was
made possible by aviation deregulation two
decades ago, which gave commercial carriers
the right to compete where, when and at
what price they wanted. But instead of the
robust competition that deregulation was in-
tended to spawn, it led to increasing con-
centrations of power of separate airlines at
separate ‘‘Fortress Hub’’ airports. While the
industry will argue that this leads to econo-
mies of scales that are passed along to some
air travelers in the form of price savings,
government and independent studies show
that large numbers of travelers—especially
time-sensitive business travelers—are actu-
ally paying billions more.

The costs, said Geils, are paid in more than
just higher fares. ‘‘They come in the form of
more air pollution, more noise and more
safety hazards that the airlines are willing
to impose on O’Hare area communities—sim-
ply to protect and expand the Fortress
O’Hare monopoly. We now live in a bizarre
world where the desire to protect and profit
from illegal overcharges trump the protec-
tion of public health, safety and quality of
life.’’

[From The Sun Times, May 20, 2000]
GORE’S INTEREST HARDLY PUBLIC

(By Jesse Jackson, Jr.)
At a recent Democratic fund-raiser hosted

by Mayor Daley, Al Gore, the vice president
and presumptive Democratic nominee, said:
‘‘The Department of Transportation has said
at the present time it’s a bit premature to
build a third airport . . . and I have agreed
with that. What happens in the future de-
pends on the best public interest. I know
there is a strong public interest in making
sure that the health of O’Hare remains very
strong.’’

Let’s look at Gore, O’Hare and the public
interest.

First, is the ‘‘best public interest’’ served
through local or national control of federal
transportation policy? Gore came before the
Congressional Black Caucus and said that
‘‘federalism’’ would be an important issue in
the 2000 campaign. Since George W. Bush is
openly a ‘‘states’ righter,’’ I assumed that
the vice president was appealing to us for

support by saying, as president, he would
fight for federal policies that contributed to
the public interest. Gore did that in the
South Carolina flag issue, but in the case of
Elian Gonzalez in Florida and a third airport
in Chicago he, too, deferred to the locals.

Gore is right that the DOT has rec-
ommended against building a third airport
now. However, Gore did not share the ration-
ale for the DOT’s recommendation. Did he
draw his conclusion after a thoughtful series
of dispassionate, hard-nosed government
studies? Or were 2000 political considerations
uppermost? President Clinton has told some
Chicagoans privately that, ‘‘Jesse Jr. may be
right about the airport, but this is an elec-
tion year.’’ However, at Daley’s request, the
Clinton-Gore administration in 1997 took
Peotone off the nation’s planning list, mak-
ing it ineligible for federal funds. Thus, one
is led to conclude that, in Chicago, local pol-
itics control federal aviation policy, rather
than the public interest. O’Hare is the new
patronage system in Chicago—which in-
cludes lucrative no-bid contracts, jobs and
vendor access.

Is unbalanced growth in the public inter-
est? Chicago eventually plans to spend at
least $15 billion to gold-plate O’Hare (and
Midway) and build additional runways at
O’Hare. For considerably less money—$2.3
billion—one could build four runways and 140
gates and, more important, achieve balanced
economic growth. A recent downtown busi-
ness study said current plans will add $10 bil-
lion to the economy around O’Hare and
110,000 new jobs. Such a plan will meet Chi-
cago’s transportation needs for the foresee-
able future and ‘‘keep the health of O’Hare
. . . very strong,’’ as Gore desires. But such
a policy will kill Peotone and its potential
236,000 new jobs, and will lead to increased
class and caste segregation in the Chicago
metropolitan area—a community already
well known for such patterns. Was that un-
derstanding part of Gore’s calculation of the
‘‘public interest’’ when he affirmed O’Hare
and negated Peotone?

The top 11 businesses in the 2nd Congres-
sional District, with nearly 600,000 residents,
employ a mere 11,000 people—one job for
every 60 people. By contrast, more than
100,000 people go to work in Elk Grove Vil-
lage, a city of 36,000 people—three jobs for
every person. The effect of Gore’s position on
O’Hare will only add to this disparity. Ap-
parently, Gore sees the option as either a
‘‘zero sum’’ game—if we build Peotone it will
hurt O’Hare—or he is willing to accept the
consequences of unbalanced growth that
would make the southern part of Chicago
and Cook County even poorer, blacker, more
segregated and dependent on government
and taxpayers. Is Gore claiming that such
economic imbalance and racial segregation
are in the public interest?

Are increased class and caste disparities in
the political interests of Gore? Quite natu-
rally, politicians representing areas of excess
private jobs will want lower taxes and less
government—the Republican agenda. My
area, in desperation, will turn to the govern-
ment as the lifeboat of last resort to keep it
afloat at a subsistence level, even as crime
soars, social needs rise, services fail and
hardworking, middle-class taxpayers revolt
against ‘‘welfare cheats and free-loaders.’’
With nowhere else to go, these African
Americans and poor people who vote will
turn to Democrats to save them. Thus, it
will perpetuate a Democratic image as the
party of big government and undermine
Gore’s efforts to downsize and ‘‘reinvent’’
government.

Balanced economic growth better serves
the entire region. In Gore’s own political in-
terests, he should look anew at O’Hare and
Peotone and make another assessment of
what is truly in the public interest.
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MEMORANDUM—JULY 13, 2002

To: Senator Peter Fitzgerald, Congressman
Henry Hyde, Congressman Jesse Jack-
son, Jr.

From: Joe Karaganis.
Re: Impact of the Lipinski/Oberstar Bill on

Illinois Law and Unchecked Condemna-
tion Powers for Chicago to Condemn
Land in Other Communities.

Sandy Murdock asked me to give you some
background legal analysis of the impact of
the language in the Lipinski/Oberstar bill
(see § 3 of the bill) to create a federal law
override (preemption) of the Illinois Aero-
nautics Act—specifically as that impact re-
lates to expanding Chicago’s power to engage
in widespread condemnation and demolition
of residential and business properties in
other municipalities outside Chicago’s
boundaries.

As you know, on July 9, 2002 Judge Hollis
Webster of the DuPage County Circuit Court
entered a ruling declaring that Chicago had
no authority under Illinois law to acquire
property in other municipalities without
complying first with § 47 of the Illinois Aero-
nautics Act, 620 ILCS 5/47 which requires any
municipality to first obtain a ‘‘certificate of
approval’’ from the Illinois Department of
Transportation before making any alteration
or extension of an airport.

Prior to her ruling, Chicago had proposed
to acquire and demolish over 500 homes in
Bensenville before seeking a certificate of
approval. In testimony at the July 9, injunc-
tion hearing before Judge Webster, the lead
IDOT official in charge of the IDOT approval
process (James Bildilli) testified:

1. Without judicial enforcement of the Illi-
nois Aeronautics Act, Chicago could acquire
and demolish all the homes and businesses
proposed in Bensenville and Elk Grove (over
500 homes and dozens of businesses) and only
after such acquisition and demolition, would
IDOT some years later hold a hearing in
which IDOT would hear evidence and con-
sider whether the harm caused by the acqui-
sition and demolition justified IDOT’s ap-
proval of the project. Essentially IDOT, in
reaching its decision on the certificate of ap-
proval, would hear and consider evidence of
the harm caused by the acquisition and dem-
olition and consider this harm as a basis of
its decision—but only after the harm (and
destruction) had been inflicted.

2. Without judicial enforcement of the Illi-
nois Aeronautics Act, Chicago could acquire
by condemnation or otherwise all of
Bensenville, Wood Dale, Elk Grove Village
(thousands of homes and businesses) and any
other municipality—without any need for a
prior certificate of approval from IDOT
under § 47.

Thankfully, Judge Webster rejected Chi-
cago and IDOT’s claims and applied and en-
forced the plain language of the statute—
prohibiting Chicago from acquiring and de-
molishing homes and businesses in another
municipality without first obtaining a cer-
tificate of approval from IDOT.

It is important for you to understand that
the preemption approach of the Lipinski Bill
(as well as Durbin’s) will not simply feder-
ally destroy key provisions of the Illinois
Aeronautics Act (namely §§ 47, 48, and 38.01).
The Lipinski legislation has the effect of de-
stroying the entire framework that Illinois
has created under the Illinois Constitution
and Illinois Municipal Code for preventing
abuses of the state law condemnation power
by municipalities. Here is the Illinois con-
stitutional and Illinois statutory framework
as upheld and enforced by Judge Webster:

1. Under the Illinois Constitution, Chicago
has only that condemnation authority to
condemn lands in other municipalities for
airport purposes that is expressly delegated

to Chicago by the laws of the State of Illi-
nois. Article VII, Section 7 of the Illinois
Constitution. Under long standing Illinois
law (‘‘Dillon’s rule’’ followed in almost all of
the 50 states) any powers delegated to a mu-
nicipality by the General Assembly under
this constitutional provision are narrowly
construed against assertions of authority by
the municipality.

2. The Illinois General Assembly has dele-
gated to Chicago the authority to condemn
lands in other municipalities for airport pur-
poses in the Illinois Municipal Code) (65
ILCS 5/11–102–4) but as an essential element
of that authority to condemn has expressly
mandated in the Illinois Municipal Code (65
ILCS 5/11–102–10) that this grant of authority
to condemn must be in accordance with the
requirements of the Illinois Aeronautics Act.

3. Acquisition of land by Chicago without
complying with the Illinois Aeronautics Act
is thus not only a violation of the Illinois
Aeronautics Act, such failure constitutes an
unlawful ultra vires action by Chicago in vio-
lation of the Illinois Constitution and the Il-
linois Municipal Code. Without compliance
with the Illinois Aeronautics Act, Chicago
has no authority under either Article VII,
Section VII of the Illinois constitution and
no authority under the Illinois Municipal
Code to acquire land in other municipalities.

The Lipinski (and Durbin) legislation
seeks to ‘‘preempt’’ and destroy the Illinois
Aeronautics Act, but in doing so the Lipin-
ski (and Durbin) legislation attempts to de-
stroy and rewrite the framework created by
the Illinois Constitution and the Illinois Mu-
nicipal Code. Why not just abolish state con-
stitutions and state statutory codes alto-
gether and let Congress rewrite the state
constitutions and state statutory codes of all
50 states?

Beyond the enormous legal implication of
such action, the practical effect of the Lipin-
ski (and Durbin) legislation is to do exactly
what Judge Webster said Illinois law pro-
hibits:

1. The Lipinski (and Durbin) legislation
will ‘‘authorize’’ Chicago to condemn land in
other municipalities even though no such au-
thorization exists for Chicago to do so under
the Illinois Constitution or Illinois Munic-
ipal Code.

2. The Lipinski (and Durbin) legislation
will ‘‘authorize’’ Chicago to engage in unfet-
tered condemnation authority with the abil-
ity to acquire and destroy thousands of
homes and businesses in many other munici-
palities—all in violation of the limits on Chi-
cago’s state constitutional and state Munic-
ipal Code authority imposed by the Illinois
Constitution and Illinois General Assembly.

As Senator Fitzgerald has pointed out in
his remarks in his recent colloquy with Sen-
ator Durbin, the Lipinski (and Durbin) legis-
lation would give Chicago unfettered ability
to condemn properties outside the City of
Chicago. If applied in other states, it would
‘‘authorize’’ one municipality (whichever
municipality Congress chose) to disregard
the limits on that municipality’s delegated
powers created by that state’s constitution
and state statutory code) and to condemn
land in any other municipality in that
state—in total federal preemption of that
state’s constitution and municipal code.

As we have said before, such radical action
is a blatant violation of the federalism/Tenth
Amendment Structure of the federal Con-
stitution. But even if Congress did have such
power, should Congress be overriding state
constitutions and municipal codes to give
federal ‘‘authorization’’ to one municipality
in a state to run roughshod over other mu-
nicipalities in that state in violation of the
state constitution and municipal statutory
code?

Postscript: There is another aspect of the
Lipinski preemption which may be of inter-

est. The Lipinski bill proposes to preempt
§ 38.01 of the Illinois Aeronautics Act, 620
ILCS 5/38.01. This section requires Chicago to
obtain IDOT approval for any grant of fed-
eral funding to be used on airport projects
which the Illinois General Assembly has au-
thorized Chicago to construct. This is an im-
portant financial oversight tool (created by
the Illinois General Assembly as a condition
of a grant of authority to build airports)
which allows the State of Illinois to engage
in financial oversight of airport actions by
Chicago. Given the widespread abuses in con-
tract awards that have been documented at
O’Hare, the Lipinski (and Durbin) legislation
will literally ‘‘open the chicken coop’’ to
widespread potential for corruption.

July 24, 2001.
Hon. DON YOUNG,
Chairman, Transportation and Infrastructure

Committee,
Washington, DC.

DEAR CONGRESSMAN YOUNG: I am writing to
you about the grave concerns I have with
H.R. 2107, The End Gridlock at Our Nation’s
Critical Airports Act of 2001. I share the con-
cerns of Congressmen Henry Hyde, Jerry
Weller and Philip Crane, who have sent a vir-
tually identical letter to you under separate
cover. I agree that in H.R. 2107—the attempt
to rebuild and expand O’Hare Airport—Con-
gress is inappropriately violating the Tenth
Amendment.

In other contexts—specifically with regard
to certain human rights—I believe that the
Tenth Amendment serves to place limita-
tions on the federal government with which
I disagree. Indeed, in the area of human
rights, I believe new amendments must be
added to the Constitution to overcome the
limitations of the Tenth Amendment. How-
ever, building airports is not a human right.
Therefore, in the present context, I agree
that building airports is appropriately with-
in the purview of the states.

I believe attempts by Congress to strip the
authority of Governor Ryan and the Illinois
Legislature over the delegation and author-
ization to Chicago of state power to build
airports—along with the authority of gov-
ernors and state legislatures in a host of
other states such as Massachusetts (Logan),
New York (LaGuardia and JFK), New Jersey
(Newark) California (San Francisco airport),
and the State of Washington (Seattle)—raise
serious constitutional questions.

Under the framework of federalism estab-
lished by the federal constitution, Congress
is without power to dictate to the states how
the states delegate power—or limit the dele-
gation of that power—to their political sub-
divisions. Unless and until Congress decides
that the federal government should build air-
ports, airports will continue to be built by
states or their delegated agents (state polit-
ical subdivisions or other agents of state
power) as an exercise of state law and state
power. Further compliance by the political
subdivision of the oversight conditions im-
posed by the State legislature as a condition
of delegating the state law authority to
build airports is an essential element of that
delegation of state power. If Congress strips
away a key element of that state law delega-
tion, it is highly unlikely that the political
subdivision would continue to have the
power to build airports under state law. The
political subdivision’s attempts to build run-
ways would likely be ultra vires (without au-
thority) under state law.

Under the Tenth Amendment and the
framework of federalism built into the Con-
stitution, Congress cannot command the
States to affirmatively undertake an activ-
ity. Nor can Congress intrude upon or dic-
tate to the states, the prerogatives of the
states as to how to allocate and exercise
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state power—either directly by the state or
by delegation of state authority to its polit-
ical subdivisions.

As stated by the United States Supreme
Court.

[T]he Framers explicitly chose a Constitu-
tion that confers upon Congress the power to
regulate individuals, not States. . . . We have
always understood that even where Congress
has the authority under the Constitution to
pass laws requiring or prohibiting certain
acts, it lacks the power directly to compel
the States to require or prohibit those Acts.
New York v. United States, 505 U.S. 144, at
166 (1992) (emphasis added)

It is incontestable that the Constitution
established a system of ‘‘dual sovereignty.’’
Printz v. United States, 521 U.S. 898, 918
(1997) (emphasis added)

Although the States surrendered many of
their powers to the new Federal Govern-
ment, they retained ‘‘a residuary and invio-
lable sovereignty,’’ The Federalist No. 39, at
245 (J. Madison). This is reflected throughout
the Constitution’s text.

Residual state sovereignty was also im-
plicit, of course, in the Constitution’s con-
ferral upon Congress of not all governmental
powers, but only discrete, enumerated ones,
Art. I, Sec. 8, which implication was ren-
dered express by the Tenth Amendment’s as-
sertion that ‘‘[t]he powers not delegated to
the United States by the Constitution, nor
prohibited by it to the States, are reserved
to the States respectively, or to the people.’’

This separation of the two spheres is one of
the Constitution’s structural protections of
liberty. ‘‘Just as the separation and inde-
pendence of the coordinate branches of the
Federal Government serve to prevent the ac-
cumulation of excessive power in any one
branch, a healthy balance of power between
the States and the Federal Government will
reduce the risk of tyranny and abuse from ei-
ther front. Id at 921 quoting Gregory v.
Ashcroft, 501 U.S. 452 at 458 (1991)

The Supreme Court in Printz went on to
emphasize that this constitutional struc-
tural barrier to the Congress intruding on
the State’s sovereignty could not be avoided
by claiming either a) that the congressional
authority was pursuant to the Commerce
Power and the ‘‘necessary and proper clause
of the Constitution or b) that the federal law
‘‘preempted’’ state law under the Supremacy
Clause. 521 U.S. at 923–924.

It is important to note that Congress can
regulate—but not affirmatively command—
the states when the state decides to engage
in interstate commerce. See Reno v. Condon,
528 U.S. 141 (2000). Thus in Reno, the Court
upheld an act of Congress that restricted the
ability of the state to distribute personal
drivers’ license information. But Reno did
not involve an affirmative command of Con-
gress to a state to affirmatively undertake
an activity desired by Congress. Nor did
Reno involve (as proposed here) an intrusion
by the federal government into the delega-
tion of state power by a state legislature—
and the state legislature’s express limits on
that delegation of state power—to a state po-
litical subdivision.

H.R. 2107 would involve a federal law which
would prohibit a state from restricting or
limiting the delegated exercise of state
power by a state’s political subdivision. In
this case, the proposed federal law would
seek to bar the Illinois Legislature from de-
ciding the allocation of the state’s power to
build an airport or runways—and especially
the limits and conditions imposed by the
State of Illinois on the delegation of that
power to Chicago. The law is clear that Con-
gress has no power to intrude upon or inter-
fere with a state’s decision as to how to allo-
cate state power.

A state’s authority to create, modify, or
even eliminate the structure and powers of

the state’s political subdivisions—whether
that subdivision be Chicago, Bensenville, or
Elmhurst—is a matter left by our system of
federalism and our federal Constitution to
the exclusive authority of the states. As
stated by the Seventh Circuit in Commis-
sioners of Highways v. United States, 653
F.2d 292 (7th Cir. 1981) (quoting Hunter v.
City of Pittsburgh, 207 U.S. 161, 178 (1907)):

Municipal corporations are political sub-
divisions of the State, created as convenient
agencies for exercising such of the govern-
mental powers of the State as may be en-
trusted to them. For the purpose of exe-
cuting these powers properly and efficiently
they usually are given the power to acquire,
hold, and manage personnel and real prop-
erty. The number, nature and duration of the
powers conferred upon these corporations
and the territory over which they shall be
exercised rests in the absolute discretion of
the State. . . . The State, therefore, at its
pleasure may modify or withdraw all such
powers, may take without compensation
such property, hold it itself, or vest it in
other agencies, expand or contract the terri-
torial area, unite the whole or a part of it
with another municipality, repeal the char-
ter and destroy the corporation. All this may
be done, conditionally or unconditionally,
with or without the consent of the citizens,
or even against their protest. In all these re-
spects the State is supreme, and its legisla-
tive body, conforming its action to the state
constitution, may do as it will, unrestrained
by any provision of the Constitution of the
United States. Commissioners of Highways,
653 F.2d at 297

Chicago has acknowledged that Illinois has
delegated its power to build and operate air-
ports to its political subdivisions by express
statutory delegation. 65 ILCS 5/11–102–1, 11–
102–2 and 11–102–5. These state law delega-
tions of the power to build airports and run-
ways are subject to the Illinois Aeronautics
Act requirements—including the require-
ment that the State approve any alterations
of the airport—by their express terms. Any
attempt by Congress to remove a condition
or limitation imposed by the Illinois Legisla-
ture on the terms of that state law delega-
tion of authority would likely destroy the
delegation of state authority to build air-
ports by the Illinois Legislature to Chicago—
leaving Chicago without delegated state leg-
islative authority to build runways and ter-
minals at O’Hare or Midway. The require-
ment that Chicago receive a state permit is
an express condition of the grant of state au-
thority and an attempt by Congress to re-
move that condition or limitation would
mean that there was no continuing valid
state delegation of authority to Chicago to
build airports. Chicago’s attempts to build
new runways would be ultra vires under
state law as being without the required state
legislative authority.

Very truly yours,
JESSE L. JACKSON, JR.

Member of Congress.

STATEMENT OF U.S. REPRESENTATIVE JESSE
L. JACKSON, JR. BEFORE THE U.S. SENATE
COMMERCE COMMITTEE—THURSDAY, MARCH
21ST, 2002 WASHINGTON, DC

I want to commend and thank Members of
the Committee on Commerce, Science and
Transportation for this opportunity to again
discuss the future of Chicago’s airports. As
you know, I sent a letter to each of you stat-
ing my opposition to this bill. Many Mem-
bers responded favorably, and for that I
thank them. Today, my position has not
changed.

As you know, my commitment to resolving
Chicago’s aviation capacity crisis predates
my days in Congress. I ran on this issue in

my first campaign. I won on this issue. It re-
mains my first priority. It was the subject of
my first speech in Congress. And it was the
topic of my first debate in Washington.

I am elated that this issue—my issue—is
now before the Congress. And while I thank
Members of the Senate for their interest in
trying to resolving this regional and na-
tional crisis, I must say that HR 3479 as
amended falls woefully short of providing an
adequate, equitable solution.

Please know that I do not oppose fixing
O’Hare’s problems. But I have many, many
grave concerns about this specific expansion
plan. Concerns about cost. About safety.
About environment impact. About federal
precedence. And about constitutionality.

Clearly this bill sets dangerous precedence
by stating that Congress—not the FAA, not
Departments of Transportation, not aviation
experts—but Congress shall plan and build
airports. Further, it ignores the 10th Amend-
ment to the U.S. Constitution. It guts and/or
undermines state laws and environmental
protections. And it sidesteps the checks-and-
balances and the public hearing process.

My focus today is the same as it’s always
been. Finding the best fix. And that best fix
is the construction of a third Chicago airport
near Peotone, Illinois. The plain truth is
Peotone could be built in one-third the time
at one-third the cost. For taxpayers and
travelers, it’s a no-brainer.

Unfortunately, this bill mandates expan-
sion of O’Hare yet pays mere lip service to
Peotone. It puts the projects on two separate
and unequal tracks. That is my opinion.
That is also the opinion of the Congressional
Research Service, whose analysis I will pro-
vide to you.

FEDERAL STUDY CONFIRMS AIRPORT DEAL
SHORTCHANGES PEOTONE

An analysis released today by the inde-
pendent, non-partisan research arm of Con-
gress confirmed what Peotone proponents
have said all along: The Ryan-Daley airport
agreement puts O’Hare on the fast track and
just pays lip service to Peotone.

An analysis released today by the Congres-
sional Research Service concludes that the
proposed National Aviation Capacity Expan-
sion Act puts the two projects on separate
and unequal tracks.

The CRS analysis states that the Federal
Government ‘‘shall construct the runway re-
design plan’’ at O’Hare but would merely
‘‘review’’ and give ‘‘consideration’’ to the
Peotone Airport project.

In reaction to the release of today’s report,
Congressman Jackson reiterated his opposi-
tion to the measure. ‘‘This study unmasks
the bare truth about the agreement between
the Mayor and the Governor. For those
claiming that the deal is good for the Third
Airport, it’s not. The masquerade ball is
over,’’ Jackson said.

‘‘Peotone has been stuck in the paralysis
of analysis for 15 years. We don’t need any
more reviews. We need a Third Airport,’’
Jackson said. ‘‘Peotone can be built faster
cheaper, safer, and cleaner than expanding
O’Hare, and presents a more secure and more
permanent solution to Illinois’ aviation cri-
sis. This is shortsighted legislation and a bad
deal for the public.’’

The CRS report states that the Lipinski-
Durbin bill ‘‘specifically states that the
(FAA) Administrator ‘shall construct’ the
runway redesign plan; however, there is no
parallel language regarding the construction
of the south suburban airport.’’

CRS concludes that the bill ‘‘provides for
the Administrator’s review of the Peotone
Airport project (and) provides for the expan-
sion of O’Hare. The provisions appear to op-
erate independently of each other and are
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not drafted in parallel language, and provide
different directions to the Administrator.’’

CONGRESSIONAL RESEARCH SERVICE
MEMORANDUM—FEBRUARY 6, 2002

To: Hon. Jesse L. Jackson, Jr., Attention:
George Seymour

From: Douglas Reid Weimer, Legislative At-
torney, American Law Division

Subject: Examination of Certain Provisions
of H.R. 3479: National Aviation Capacity
Expansion Act

BACKGROUND

This memorandum summarizes various
telephone discussions between George Sey-
mour and Rick Bryant of your staff, and
Douglas Weimer of the American Law Divi-
sion. Your staff has expressed interest in cer-
tain provisions of H.R. 3470, the proposed Na-
tional Aviation Capacity Expansion Act
(‘‘bill’’). These provisions are examined and
analyzed in the following memorandum.

The bill contains various provisions relat-
ing to the expansion of aviation capacity in
the Chicago area. Among the provisions con-
tained in the bill are provisions relating to
O’Hare International Airport (‘‘O’Hare’’),
Meigs Field, a proposed new carrier airport
located near Peotone, Illinois (‘‘Peotone’’),
and other projects. Your office has expressed
repeated concern that the news media and
various commentators have reported that
the bill would apparently implement the var-
ious projects in a similar manner and that
similar legislative language is used to imple-
ment the various projects. The news articles
that you have cited concerning the bill tend
to report the various elements of the bill
without distinguishing the bill language and
the differences as to the means in which the
various projects may be implemented.

ANALYSIS

The chief purpose of the bill it so expand
aviation capacity in the Chicago area,
through a variety of means. Section 3 of the
bill deals with airport redesign and other
issues. Your staff has focused upon the inter-
pretation and the bill language of two par-
ticular subsections—(e) and (f)—of Section 3,
which are considered below.

‘‘(e) SOUTH SUBURBAN AIRPORT FEDERAL
FUNDING.—The Administrator shall give pri-
ority consideration to a letter of intent ap-
plication submitted by the State of Illinois
or a political Subdivision thereof for the
construction of the south suburban airport.
The Administrator shall consider the letter
not later than 90 days after the Adminis-
trator issues final approval of the airport
layout plan for the south suburban airport.’’
If enacted, this bill language would relate to
the federal funding for the proposed airport
to be constructed at Peotone. The ‘‘Adminis-
trator’’ refers to the Administrator of the
Federal Aviation Administration. The Ad-
ministrator is directed to give priority con-
sideration to a letter of intent application
(‘‘application’’) submitted by Illinois, or a
political subdivision for the construction of
the ‘‘south suburban airport’’ the proposed
airport at Peotone.

The Administrator is given specific direc-
tions concerning the application and for the
time consideration of the application. Con-
cern has been expressed that the Adminis-
trator is given certain duties and directions,
but that there is no specific language to en-
sure and/or to compel that the Adminis-
trator will comply with the Congressional
mandate, if the Administrator does not
choose to follow the Congressional direction.
Congress possesses inherent authority to
oversee the project, as well as the Adminis-
trator’s compliance with the statutory re-
quirements, by way of its oversight and ap-
propriations functions. Congress and con-

gressional committees have virtually ple-
nary authority to elicit information which is
necessary to carry out their legislative func-
tions from executive agencies, private per-
sons, and organizations. Various decisions of
the Supreme Court have established that the
oversight and investigatory power of Con-
gress is an inherent part of the legislative
function and is implied from the general
vesting of the legislative power of Congress.
Thus, courts have held that Congress’ con-
stitutional authority to enact legislation
and appropriate money inherently vests it
with power to engage in continuous over-
sight. The Supreme Court has described the
scope of this power of inquiry as to be ‘‘as
penetrating and far-reaching as the potential
power to enact and appropriate under the
Constitution.’’

Specific interest is focused on the language
‘‘shall consider’’ used in the second sentence
of the subsection. In the context of this sub-
section, it should not necessarily be consid-
ered to mean the implementation of an ac-
celerated approval/construction process for
the airport. While these events may occur,
such a course of action is not specifically
provided by the legislation.

Your staff has also focused on subsection
(f), dealing with the proposed federal con-
struction at O’Hare. The bill provides:

‘‘(f) FEDERAL CONSTRUCTION.—
(1) On July 1, 2004, or as soon as practicable

thereafter, the Administrator shall con-
struct the runway redesign plan as a Federal
project, if—

(A) the Administrator finds, after notice
and opportunity for public comment, that a
continuous course of construction of the run-
way design plan has not commenced and is
not reasonably expected to commence by De-
cember 2, 2004;

(B) Chicago agrees in writing to construc-
tion of the runway redesign plan as a Federal
project without cost to the United States,
except such funds as may be authorized
under chapter 471 of title 49, United States
Code, under authority of paragraph (4);

(C) Chicago enters into an agreement, ac-
ceptable to the Administrator, to protect the
interests of the United States Government
with respect to the construction, operation,
and maintenance of the runway redesign
plan;

(D) the agreement with Chicago, at a min-
imum provides for Chicago to take over own-
ership and operations control of each ele-
ment of the runway redesign plan upon com-
pletion of construction of such element by
the Administrator;

(E) Chicago provides, without cost to the
United States Government (except such
funds as may be authorized under chapter 471
of title 49, United States Code, under the au-
thority of paragraph (4)), land easements,
rights-of-way, rights of entry, and other in-
terests in land or property necessary to per-
mit construction of the runway redesign
plan as a Federal project and to protect the
interests of the United States Government in
its construction, operation, maintenance,
and use; and

(F) the Administrator is satisfied that the
costs of the runway redesign plan will be
paid from sources normally used for airport
development projects of similar kind and
scope.

(2) The Administrator may make an agree-
ment with the City of Chicago under which
Chicago will provide the work described in
paragraph (1), for the benefit of the Adminis-
trator.

(3) The Administrator is authorized and di-
rected to acquire in the name of the United
States all land, easements, rights-of-way,
rights of entry, or other interests in land or
property necessary for the runway redesign
plan under this section, subject to such

terms and conditions as the Administrator
deems necessary to protect the interests of
the United States.

(4) Chicago shall be deemed the owner and
operator of each element of the runway re-
configuration plan under section 40117 and
chapter 471 of title 49, United States Code,
notwithstanding any other provision of this
section or any of the provisions in such title
referred to in this subsection.’’

The Administrator is directed to construct
the O’Hare runway plan as a Federal project
if certain conditions are met: (1) construc-
tion of the runway design plan has not begun
and is not expected to begin by December 1,
2004; (2) Chicago agrees to the runway plan
as a Federal project without cost to the
United States, with certain exceptions; (3)
Chicago enters into an agreement to protect
Federal Government interests concerning
construction, operation, and maintenance of
the runway project; (4) the agreement pro-
vides that Chicago take over the ownership
and operation control of each element of the
runway design plan upon its completion; (5)
Chicago provides, without cost, the land,
easements, right-of-way, rights of entry, and
other interests in land/property as are re-
quired to allow the construction of the run-
way plan as a Federal project and to protect
the interests of the Federal Government in
its construction, operation, maintenance,
and use; and (6) the Administrator is satis-
fied that the redesign plan costs will be paid
from the usual sources used for airport de-
velopment projects of similar kind and
scope.

Paragraph 2 provides that the Adminis-
trator ‘‘may’’ make an agreement with Chi-
cago, whereby Chicago will provide the work
described above in paragraph (1) for the ben-
efit of the Administrator. It should be noted
that the use of the word ‘‘may’’ would appear
to make this language optional, and would
not necessarily require the Administrator to
enter into such agreement with Chicago.

Paragraph 3 authorizes and directs the Ad-
ministrator to acquire in the name of the
Federal Government those property interests
needed for the redesign plan, subject to the
terms and conditions that the Administrator
feels are necessary to protect the interests of
the United States.

Paragraph 4 provides that Chicago will be
deemed to be the owner and operator of each
element of the runway reconfiguration plan,
notwithstanding any other provision of this
section.

Discussion has focused on the different leg-
islative language used in subsection (e) and
(f). Subsection (f) specifically states that the
Administrator ‘‘shall construct’’ the runway
redesign plan; however, there is no parallel
language regarding the construction of the
south suburban airport in subsection (e). The
provisions of the subsections appear to be
independent of each other and provide very
different directions to the Administrator,
Hence, it may be interpreted that subsection
(f) would authorize runway construction (if
certain conditions are met), and subsection
(e) is concerned primarily with the review
and the consideration of an airport construc-
tion plan.

It is possible that the Administrator’s ac-
tions concerning the implementation of this
legislation, if enacted, may be subject to ju-
dicial review. Judicial review of agency ac-
tivity or inactivity provides control over ad-
ministrative behavior. Judicial review of
agency action/inaction may provide appro-
priate relief for a party who is injured by the
agency’s action/inaction. The Administra-
tive Procedure Act (‘‘APA’’) provides general
guidelines for determining the proper court
in which to seek relief. Some statutes pro-
vide specific review proceedings for agency
actions. Subsection (h) of the bill provides
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for judicial review of an order issued by the
Administrator. The bill provides that the bill
may be reviewed pursuant to the provisions
contained at 49 U.S.C. § 46110.

If the Administrator does not issue an
order and judicial review is not possible
under this provision, then it is possible that
‘‘nonstatutory review’’ may occur. When
Congress has not created a special statutory
procedure for judicial review, an injured
party may seek ‘‘nonstatutory review.’’ This
review is based upon some statutory grant of
subject matter jurisdiction. Therefore, a
party who wants to invoke nonstatutory re-
view will look to the general grants of origi-
nal jurisdiction that apply to the federal
courts. It is possible that an available basis
for jurisdiction in this case—if the Adminis-
trator does not carry out his/her Congres-
sional mandate—may be under the general
federal question jurisdiction statute which
authorizes the federal district courts to en-
tertain any case ‘‘arising under’’ the Con-
stitution or the laws of the United States.
An action for relief under this provision is
usually the most direct way to obtain non-
statutory review of an agency action. Hence,
it is possible that an action could be brought
under this statute to compel the Adminis-
trator to comply with the provisions con-
tained in the bill.

CONCLUSION

This memo has summarized staff discus-
sion concerning certain provisions contained
in the proposed National Aviation Capacity
Expansion Act. Subsection (e) provides for
the Administrator’s review of the Peotone
Airport project. Subsection (f) provides for
the expansion of O’Hare. The provisions ap-
pear to operate independently of each other,
are not drafted in parallel language, and pro-
vide different directions to the Adminis-
trator. The Administrator is given certain
responsibilities under both subsections. Con-
gress possesses plenary oversight authority
over federally funded projects. This would
provide oversight Administrator is given cer-
tain responsibilities under both subsections.
Congress possesses plenary oversight author-
ity over federally funded projects. This
would provide oversight over the Adminis-
trator and his/her actions. A judicial pro-
ceeding may be possible against the Admin-
istrator to compel the Administrator to ful-
fill the statutory responsibilities provided by
the bill.

STATEMENT OF U.S. REPRESENTATIVE JESSE
L. JACKSON JR. BEFORE THE U.S. HOUSE
AVIATION SUBCOMMITTEE—WEDNESDAY, AU-
GUST 1ST, 2001 WASHINGTON, DC
I want to thank Members of the House

Aviation Subcommittee for this opportunity
to discuss Chicago’s aviation future. As you
may know, I ran on this issue in 1995, and
have supported expanding aviation capacity
by building a third regional airport in
Peotone, Illinois.

Let me begin with a personal anecdote
that, from my perspective, illustrates why
we’re here. I won my first term in a special
election and on December 14th, 1995 took the
Oath of Office. Congressman Lipinski, my
good friend and fellow Chicagoan whose dis-
trict borders mine, was present and his was
the seventh or eighth hand I shook as a new
Member. He told me then: ‘‘Young man, I
want you to know that I can be very helpful
to you during your stay in Congress, but
you’re never going to get that new airport
you spoke about during your campaign.’’

Since then, Congressman Lipinski has been
helpful and we’ve worked together on many
important issues. But, he’s also made good
on his word to block a third airport.

It is this rigid stance by many Chicago of-
ficials that’s allowed a local problem to esca-

late into a national crisis. Once the nation’s
best and busiest crossroads, O’Hare is now its
worst choke point—overpriced, overburdened
and overwhelmed.

And to think it was avoidable. This debate
dates back to 1984 when the Federal Aviation
Administration determined that Chicago was
quickly running out of capacity. The FAA
directed Illinois, Indiana and Wisconsin to
conduct a feasibility study for a new airport.
The exhaustive study of numerous sites con-
cluded almost 10 years ago that gridlock
could be best avoided by building a south
suburban airport. The State of Illinois then
drafted detailed plans for an airport near
Peotone.

Unfortunately, despite the FAA’s dire
warning and the State’s best efforts, I
watched in amazement as the City of Chi-
cago went to extremes to thwart and delay
any new capacity.

In the late 1980s, Mayor Daley mocked the
idea of a third airport. By 1990, the City did
an about-face and proposed building a third
airport within the City. The City even initi-
ated federal legislation creating the Pas-
senger Facility Charge (PFC) to pay for it.
But two years later the City reversed itself
again and abandoned the plan, yet continued
to collect $90 million a year in PFCs. This
summer, the City told the Illinois Legisla-
ture that O’Hare needed no new capacity
until the year 2012, then, in yet another re-
versal, three weeks ago declared O’Hare
needed six new runways.

As the City was spending hundreds of mil-
lions of dollars on consultants to tell us that
the City didn’t, did, didn’t, did need new ca-
pacity, it continued to be consistent on the
one thing—fighting to kill the third airport.

Sadly, that opposition was never based on
substantive issues—regional capacity, public
safety or air travel efficiency. Instead it was
rooted in protecting patronage, inside deals
and the status quo. In fact, earlier this year
the Chicago Tribute won a Pulitzer Prize for
documenting the ‘‘stench at O’Hare.’’

Still, for eight years, City Hall leveraged
the Clinton FAA to stall Peotone. The FAA,
ignoring its own warnings of approaching
gridlock, conspired with the city to:

(1) Mandate ‘‘regional consensus,’’ thus re-
quiring Chicago mayoral approval for any
new regional airport;

(2) Remove Peotone from the NPIAS list in
1997, after it emerged as the frontrunner.
Peotone had been on the NPIAS for 12 years;

(3) Hold up the Peotone environmental re-
view from 1997 to 2000.

In short, the same parties who created this
aviation mess are now saying ‘‘trust us to
clean it up’’ with H.R. 2107. But their hands
are too dirty and their interests are too nar-
row. Proponents of this legislation claim to
be taking the high road. But this is a dead
end.

Fortunately, there is a better alternative.
Compared to O’Hare expansion, Peotone
could be built in one-third the time at one-
third the cost—both important facts given
that the crisis is imminent and that the pub-
lic will ultimately pay for any fix.

Site selection aside, however, there is yet
another, even bigger problem with H.R. 2107.
It is the United States Constitution.

H.R. 2107 strips Illinois Governor George
Ryan of legitimate state power in an appar-
ent violation of the ‘‘reserved powers’’ clause
of the 10th Amendment.

Under the 10th Amendment, Congress can-
not command Illinois to affirmatively under-
take an activity, nor can it intrude upon Illi-
nois’ prerogative to exercise or delegate its
power. As stated by the United States Su-
preme Court: ‘‘[T]he Framers explicitly
chose a Constitution that confers upon Con-
gress the power to regulate individuals, not
States . . . We have always understood that

even where Congress has the authority under
the Constitution to pass laws requiring or
prohibiting certain acts, it lacks the power
directly to compel the States to require or
prohibit those acts.’’ [New York v. United
States, 1992]

Supporters have cited the Commerce
Clause in defending his legislation. But the
Supreme Court in Printz v. United States
specifically emphasized the 10th Amendment
barrier to Congress intruding on a state’s
sovereignty by saying that it could not be
avoided by claiming either, one, that con-
gressional authority was pursuant to the
Commerce Power, or, two, that federal law
‘‘preempted’’ state law under the Supremacy
Clause.

Chicago has acknowledged Illinois’ author-
ity to build and operate airports by express
statutory delegation through the Illinois
Aeronautics Act, including the requirement
that the State approve any airport alter-
ations. Under the 10th Amendment, if Con-
gress strips away a key element of the Illi-
nois law, Chicago’s attempt to build runways
would likely be ultra vires (without author-
ity) under Illinois law.

Moreover, H.R. 2017 converts the concept of
dual sovereignty into tri-sovereignty, by
going beyond states’ rights to city rights. It
gives Mayor Daley (and the other local offi-
cials in charge of the 68 largest airports in
the country) a greater say over national
aviation policy than the federal government
or the fifty governors.

Indeed, H.R. 2107 sets federalism on its
head. It makes about as much sense as put-
ting the local police department in charge of
national defense.

Such legislation won’t improve aviation
services. In fact, it increases the likelihood
for a constitutional challenge that will fur-
ther prolong this crisis.

So, from a practical standpoint, I urge the
subcommittee to reject this measure, to re-
ject cramming more planes into one of the
nation’s most overcrowded airport, to reject
turning O’Hare into the world’s largest con-
struction site for the next 20 years, and to
reject sticking the taxpayers with an out-
rageous bill.

I strongly urge the committee to reject
this unprecedented, unwise and unconstitu-
tional attack against our fifty states and our
Founding Fathers. Thank you.

SUBURBAN O’HARE COMMISSION, FEBRUARY 13,
2002—A BETTER PLAN FOR CURING THE
O’HARE AIRPORT BOTTLENECK

Chicago—A plan for relieving the Chicago
aviation bottleneck was unveiled today that
costs less, is more efficient, less destructive
and can be realized quicker than a ‘‘com-
promise’’ plan that Chicago Mayor Richard
M. Daley and Illinois Gov. George Ryan are
trying to rush through Congress.

The plan was crafted by the Suburban
O’Hare Commission, a council of govern-
ments representing a million residents living
around O’Hare Airport.

The plan includes runway, terminal and
other improvements at O’Hare International
Airport, to make it more efficient, competi-
tive and convenient. The plan also includes
alternatives to the costly and destructive
‘‘western access’’ proposed in the Daley-
Ryan plant. The centerpiece of the plan re-
mains, as it has for well over a decade, a
major hub airport in the south suburbs that
had been urged by experts and government
officials from three states, and would be
operational now if not for obstruction from
Chicago Mayor Richard M. Daley. The plan
provides for many more flights to the region,
and, consequently, many more jobs.

‘‘We always have been in favor of a strong
O’Hare Airport because of its importance to
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our communities and to the regional econ-
omy,’’ said John Geils, SOC Chairman and
president of the Village of Bensenville. ‘‘This
will come as a surprise only to those who
have been taken in by the rhetoric of our op-
ponents, who maliciously tried to portray us
as anti-O’Hare zealots, willing to damage or
even destroy O’Hare. Our plan will expand
the region’s aviation and economic growth;
the Daley-Ryan plan will stifle that growth.

‘‘The claimed benefits—including delay re-
ductions, job increases, improved safety,
greater competition and less noise—of the
Daley-Ryan O’Hare expansion plan are un-
true. We have a plan that is better for the
entire region, and not just for Chicago City
Hall and its big business friends.’’ Geils said.

Among the improvements are a realisti-
cally modernized O’Hare, instead of the im-
possible attempt by Daley and Ryan to stuff
ten pounds of potatoes into a five-pound
sack. Terminals would be updated, with an
eye to matching them with capacity and
making them more user friendly. Selected
runways would be widened to accommodate
the large new jets, such as the A380X, thus
increasing the number of passengers the air-
port can serve, without increasing air traffic.
Western access and a bypass route would be
built on airport property, skirting O’Hare to
the south—as originally planned, thus avoid-
ing the destruction of uncounted homes and
businesses, as under the Daley-Ryan plan.

The SOC Solution also would increase com-
petition at O’Hare, through terminal and
other facilities improvements so that air
travelers using the competition are not
treated as second-class customers. Funding
of O’Hare improvements would be discon-
nected from a complicated bonding scheme
that allows United and American airlines to
become more entrenched and to continue to
charge anti-competitive fares. In addition,
some of the lucrative gambling revenues,
now going to enrich political insiders, would
be used for a competitive makeover of
O’Hare.

SOC’s plan also would provide better safety
and environmental protections. Every home
impacted by noise at O’Hare and Midway
would be soundproofed, instead of a select
few as provided under the current, flawed
standards adopted by Chicago. O’Hare neigh-
bors would be spared the concentration of air
pollution brought by a doubling of flights at
what is already the state’s largest single air
polluter. Under the Daley-Ryan plan, O’Hare
neighbors would find themselves in federally
required crash zones at the end of runways,
forcing them to either give up their homes or
live in devalued property in great risk. Be-
cause most of the region’s air traffic growth
would use the South Suburban airport where
pollution and safety buffers are required
under current federal standards, fewer total
people in the region would be subjected to
health and safety risks.

Key to the SOC Solution is the construc-
tion of a truly regional hub airport in the
South Suburbs, rather than an inadequate
‘‘reliever’’ airport as envisioned under the
Daley-Ryan plan. Just as New York City and
Washington, D.C. have more than one hub
airport, a true regional airport in the South
Suburbs would give Chicago the kind of po-
tential it needs with three hub airports
(O’Hare, Midway and Peotone) to maintain
its aviation dominance for decades. Despite
the long-made assertions by entrenched in-
terests, such as United and American air-
lines, that the Chicago area didn’t need a
second hub airport, Midway already is devel-
oping into a hub simply because of market
forces. With Midway reaching capacity in
just a few years, and O’Hare already at ca-
pacity, the sounds of ‘‘no one will come to
Peotone’’ no longer are heard.

Finally, the SOC Solution will protect tax-
payers by creating an oversight board of im-
provements at all airports, including the
south suburban airport and Midway.

‘‘The SOC Solution is not a fragmented
plan that simply focuses on O’Hare, which
under the Daley-Ryan proposal is merely an
instrument for extending the political and
economic might of a select few,’’ said Geils.
‘‘Ours is a plan for a regional airport sys-
tem—one that is based on common sense and
what is fair and good for the entire public.’’

COMPARISONS OF THE DALEY-RYAN PLAN AND THE SOC SOLUTION

Daley-Ryan O’Hare plan SOC Plan

Provides Immediate Solution to the Delay Problem at O’Hare? ............................ No—runways will not be built for years and by the time they are built,
delays will increase with increased traffic growth.

Yes—delays addressed immediately by FAA recommended demand manage-
ment techniques such as proposed for LaGuardia.

Which Plan Provides Greatest Capacity Growth for Region? ................................ Max increase of 700,000 operations; likely much less ..................................... 1,600,000 operations capacity at South Suburban Airport—far more than
Daley-Ryan plan.

Which Plan Produces Greatest Opportunity for New Competition and Lower
Fares?.

Daley-Ryan O’Hare plan solidifies and expands United-American monopoly
dominance—hundreds of millions in losses to Chicago travelers each
year.

Wide open opportunity for major competition—both at O’Hare and at South
Suburban Airport.

Which Plan Provides Greater Job Growth? ............................................................. Daley-Ryan O’Hare plan job growth of 195,000 jobs dependent on 700,000
new operations capacity at O’Hare—real capacity unlikely and far less
jobs.

Suburban O’Hare Commission plan provides 1.6 million new operations ca-
pacity in addition to O’Hare—far more jobs than Daley-Ryan O’Hare plan.

Which Plan Makes Peotone A Reality? ................................................................... No provision in Daley-Ryan O’Hare plan to actually fund and build
Peotone—an exercise in political rhetoric with little likelihood of success.

SOC plan borrows from idea by Senator Patrick O’Malley to use huge excess
gambling income now going to political insiders to fund Peotone con-
struction.

Which Plan Produces Less Toxic Air Pollution Impact on Surrounding commu-
nities?.

Daley-Ryan O’Hare plan makes toxic emissions at O’Hare much worse—
900,000 flights to 1, 600,000—no environmental buffer.

Huge non-residential land buffer at Peotone protects public health and pre-
vents residential exposures.

Which Plan Produces Less Noise Impact on Surrounding communities? ............. Daley-Ryan O’Hare plan makes aircraft noise at O’Hare much worse—
900,000 flights to 1, 600,000—no environmental buffer.

Huge non-residential land buffer at Peotone protects against residential
noise exposure.

Which Plan is Safer? .............................................................................................. Daley-Ryan O’Hare plan reduces safety margins at O’Hare—more congested
airspace, less safety on runways and taxiways, occupied runway crash
zones.

SOC plan much safer because South Suburban Airport site can address run-
way safety concerns much easier than O’Hare because much more land
available.

Which Plan Provides Justice and Equity for the South Side and South Suburbs? Daley-Ryan O’Hare plan guarantees exactly what Daley wants—an empty
cornfield at Peotone.

SOC plan insures construction of major new airport with adequate funding.

Which Plan Preserves State Law protections? ....................................................... Daley-Ryan O’Hare plan destroys state law protections for public, health, the
environment, the consumer.

SOC plan preserves and protects state law safeguards for our environment,
public health and the consumer.

Which Plan Provides Greatest Economic Benefits Over Costs? ............................ Daley-Ryan O’Hare plan has huge costs that likely far exceed the economic
benefits. (which are far less than claimed).

SOC plan provides much greater regional capacity, eliminates the delay
problem in the short and long term, and can be built far faster, with far
less cost. Also provides much greater potential for new competition and
lower fares. A much greater economic bang for far less bucks.

THE DALEY-RYAN PLAN’S ALLEGED BENEFITS AND THE REALITY

Daley-Ryan O’Hare Plan Claims Reality

Delay Reduction Untrue. Daley-Ryan O’Hare plan claims it reduces bad weather delays by 95% and overall delay by
79%.

Total bad weather and good weather delays will increase dramatically under Daley-Ryan O’Hare plan.

Delay Savings Untrue. Daley-Ryan O’Hare plan claims it will produce delay savings of $370 million annually and pas-
senger delay savings of $380 million annually.

Daley-Ryan O’Hare plan will increase total delay costs by hundreds of millions of dollars annually.

Cost Claims Untrue. Daley-Ryan O’Hare plan says cost is: $6.6 billion ............................................................................... Real Costs—$15 billion to $20 billion.
Capacity Claims Untrue. Daley-Ryan O’Hare plan claims it will meet aviation needs of Region ....................................... Real Capacity of Daley-Ryan O’Hare plan:
Increase O’Hare passenger ‘‘enplanements’’ (boarding passengers) from current 34 million to 76 million ...................... Falls far short of 76 million passenger capacity and far short of capacity of 1,600,000 operations.
Increase O’Hare operational capacity from 900,000 to 1,600,000 operations ...................................................................... Leaves region with huge capacity gap for both passengers and aircraft operations.
Peotone Claim untrue. Daley-Ryan O’Hare plan says they will build Peotone ...................................................................... Daley-Ryan O’Hare plan destroys economic rationale and funding for Peotone:

If Daley-Ryan O’Hare plan meets its capacity claims, no economic justification for Peotone—not needed.
If Daley-Ryan O’Hare plan falls short of capacity, $15 billion to $20 billion spent at O’Hare will exhaust federal and

state funding resources.
Jobs Claims untrue. Daley-Ryan O’Hare plan says it will create 195,000 jobs ................................................................... Actual jobs fall far short of the 195,000 jobs claimed because of enormous capacity shortfall; much greater job

growth under SOC alternative.
Financial Claims Untrue. Daley-Ryan O’Hare plan says there is plenty of federal and airlines money to expand O’Hare

and pay $15 billion to $20 billion cost.
Daley-Ryan O’Hare plan will bankrupt federal airport aid trust fund and United and American cannot afford billions

in bonds.
Hiding the Data and Information. Daley-Ryan O’Hare plan claims based on slick Power Point Slides—no backup infor-

mation provided.
Daley and Ryan O’Hare plan stonewall on documents and data backing up their claims—refuse to produce docu-

ments in Freedom of Information requests.
Monopoly Overcharge Problem. Daley-Ryan O’Hare plan makes no mention of monopoly overcharge problem at

O’Hare—costing Chicago based travelers hundreds of millions of dollars per year. As Governor-Elect George Ryan
said, monopoly overcharges at O’Hare gouged travelers over $600 million per year.

Daley-Ryan O’Hare plan will expand and strengthen the monopoly hold United and American have on Chicago mar-
ket—costing Chicago business travelers hundreds of millions annually in overcharges.

Where is the Western Ring Road? Daley-Ryan O’Hare plan say western ring road is needed for O’Hare expansion; yet
refuse to disclose location, cost, and impact on local jobs, industry, housing.

Western Ring Road route pushed west by Daley-Ryan O’Hare plan into valuable and important industrial and resi-
dential areas of Elk Grove Village and Bensenville—leading to huge losses in jobs, tax revenues, economic devel-
opment and residential quality of life.

Where are all the Terminals? Daley and Ryan say they have identified all the terminals needed for the Daley-Ryan
O’Hare plan.

Daley now says all but one of the new terminals shown on the Daley-Ryan O’Hare plan (new Terminals 4 and 6)
needed for existing runways and that new (as yet unidentified terminals will be needed for Daley-Ryan O’Hare
plan—no locations shown, unidentified billions of dollars in additional unstated costs.

Noise—the Daley Ryan New Math. Daley-Ryan O’Hare plan says noise will be less at 1,600,000 operations than at
900,000 operations.

There will be significantly more noise at 1,600,000 operations than at 900,000 operations.

Toxic Air Pollution. Daley-Ryan O’Hare plan makes no mention of toxic air pollution yet Ryan as Governor said O’Hare
should not be expanded because of toxic air pollution problem.

There will be significantly more toxic air pollution at 1,600,000 operations than at 900,000 operations.
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THE DALEY-RYAN PLAN’S ALLEGED BENEFITS AND THE REALITY—Continued

Daley-Ryan O’Hare Plan Claims Reality

Benefit-Cost Analysis. Daley-Ryan O’Hare plan says it meets federal benefit-cost analysis requirements—including re-
quirement that federal government chose the alternative that produces greatest net benefits.

Reality is that benefits of Daley-Ryan O’Hare plan may not exceed the huge costs. It is also clear that placing the
new capacity at the new South Suburban Airport rather than an expanded O’Hare produces far grater economic
benefits at far less cost than the Daley-Ryan O’Hare plan.

Increased Safety Hazards. Daley and Ryan say their plan is safe ....................................................................................... Daley-Ryan O’Hare plan creates major safety hazards, including: increase in traffic incursions (collision risk), de-
struction of safest runways for bad weather winter storm conditions (14/32s), high congestion in O’Hare area air
space, risky runway protection (crash zones) in occupied areas.

Compliance With State Law. Daley and Ryan say that their plan complies with state law and that they are seeking
federal preemption of state law only to prevent upsetting Daley-Ryan deal by a future governor.

Daley and Ryan both know that they (not some future governor) have both violated state law by failing to meet the
requirements of the Illinois Aeronautics Act; purpose of bill is to immunize this illegality.

$15 Billion into the O’Hare Money Pit: Problems of Corruption in Management of O’Hare. Daley and Ryan make no
mention of the history of rampant corruption and kickbacks to Daley friends and cronies in O’Hare contracts or the
need for safeguards and reforms to insure the integrity of the process.

Putting $15 or more billion dollars into the corrupt contract management system that infects Chicago public works
awards—especially at O’Hare, is pouring public resources into a cesspool. The First Commandment of Chicago
O’Hare contracts is that the contractor has to hire one of Daley’s friends or political associates on contract
awards.

Economic Equity and Justice for the South Side and South Suburbs. Daley-Ryan O’Hare plan offers little but empty
rhetoric for Peotone and south suburban economic development.

Daley-Ryan O’Hare plan calls for putting virtually all of the economic growth of aviation demand at O’Hare—leaving
South Side and South Suburbs either empty promises, or a white elephant token airport.

GRAVE CONCERNS NEAR O’HARE

(By Robert C. Herguth)
American Indian remains that were ex-

humed 50 years ago to make way for O’Hare
Airport might have to be moved again to ac-
commodate Mayor Daley’s runway expansion
plans.

That’s disturbing to some Native Ameri-
cans, who say they want their ancestors and
relics treated with greater respect.

And it’s prompting local opponents of the
proposed closure of two O’Hare cemeteries—
one of which has Indians—to explore whether
federal laws that offer limited protection to
Native American burial sites and artifacts
could help them resist the city’s efforts.

‘‘Maybe the federal law might come to our
aid,’’ said Bob Placek, a member of
Resthaven Cemetery’s board who estimates
40 of his relatives, all German and German-
American, are buried there. ‘‘The dead folks
out there aren’t trying to be obstructionists,
they’re trying to rest in peace. . . . I feel it’s
a desecration to move a cemetery. It’s a dis-
regard for our family’s history.’’

Resthaven is a resting place for European
settlers, their descendants and, possibly,
Potawatomi.

It seems unlikely federal law, specifically
the Native American Grave Protection and
Repatriation Act, would lend much muscle
to those opposed to Daley’s plan, which calls
for knocking out three runways, building
four new ones and adding a western entrance
and terminal.

‘‘Primarily, the legislation applies to fed-
eral lands and tribal lands,’’ said Claricy
Smith, deputy regional director for the Bu-
reau of Indian Affairs.

Even if someone made the argument that
O’Hare is effectively federal land because it
uses federal money, the most Resthaven pro-
ponents could probably hope for is a short
delay, a say in how any disinterment takes
place and, if they are Indian, the opportunity
to claim the bodies of Native Americans.

‘‘They’ve got a hard road,’’ Smith said of
those who might try to halt a Resthaven clo-
sure on the basis of Indian remains.

When O’Hare was being built five decades
back, an old Indian burial ground that had
become a cemetery for the area’s white set-
tlers was bulldozed. Some bodies were moved
to a west suburban cemetery and some, in-
cluding an unknown number of Indians, were
believed to be transferred to Resthaven, ac-
cording to published accounts and those fa-
miliar with local history.

‘‘Ma used to talk about Indians being bur-
ied at Resthaven,’’ said the 44-year-old
Placek, who believes the Indians share a
mass grave. His mother, who died in 1996,
also is buried at Resthaven. ‘‘I used to hear
as a little kid Potawatomi’’ were there.

Regardless of the tribe to which the dead
belonged, the Forest County Potawatomi
Community of Wisconsin, one of several Pot-
awatomi bands relatively close to Chicago,
plans to get involved.

‘‘It’s concerning,’’ said Clarice Ritchie, a
researcher for the community of about 1,000

who hadn’t heard about the issue until con-
tacted by a reporter.

‘‘At this stage of the game, who can deter-
mine who they were specifically? But we run
into this sort of circumstance in many in-
stances throughout the state of Wisconsin,
and some in Illinois, and we take care of
them as if they were relatives,’’ she said.
‘‘We’re all related, we’re all created from
God, so we do the right thing, we take care
of anybody and try to see that they’re either
not disturbed or properly taken care of.’’

‘‘I guess we’d have to keep our mind broad
as to what would be done,’’ Ritchie said.
‘‘Naturally we don’t like to see graves dis-
turbed, but somebody has already disturbed
them once. . . . I guess what I’d probably do
is talk to the tribal elders and spiritual peo-
ple and other tribes who could be in the area
and come to a conclusion of what should be
done.’’

Bill Daniels, one of the Potawatomi band’s
spiritual leaders, said spirits may not look
kindly on those who move remains.

‘‘It’s not good to do that—move a cemetery
or just plow over it,’’ he said.

Daley’s plan, which still must be approved
by state and federal officials, also may dis-
place nearby St. Johannes Cemetery, which
is not believed to have any Native American
bodies.

John Harris, the deputy Chicago aviation
commissioner overseeing the mayor’s $6 bil-
lion project, said this is the first he’s heard
that there might be Indian remains at
Resthaven, and city officials are trying to
verify it.

‘‘I have no reason to doubt them at this
time, but I have no independent knowledge,’’
he said. But ‘‘whether they’re Indians or not,
we would exercise an extreme level of sensi-
tivity in the interest of their survivors.’’

Resthaven, which is loosely affiliated with
the United Methodist Church, has about 200
graves, some of which date to the 19th cen-
tury. It’s located on about 2 acres on the
west side of O’Hare, in Addison Township
just south of the larger St. Johannes.

Self-described ‘‘advocate for the dead’’
Helen Sclair has heard there might be Indi-
ans buried at Resthaven, but she suspects
not all Native American remains were re-
trieved when Wilmer’s Old Settlers Cemetery
was closed in the early 1950s to make room
for O’Hare access roads.

She said the Chicago region, which used to
be home to Potawatomi, Chippewa and other
Indians, doesn’t have enough cemetery
space, and the dead should be treated with
more respect.

‘‘We don’t have much of a positive attitude
toward cemeteries in Chicago,’’ Sclair said.
‘‘Do you know why? Because the dead don’t
pay taxes or vote. . . . Well, technically they
don’t vote.’’

ROSEMARY MULLIGAN,
STATE REPRESENTATIVE 55TH DISTRICT,

Des Plaines, IL, July 5, 2002.
Hon. JESSE L. JACKSON, JR.,
U.S. House of Representatives, Washington, DC.

SUBJECT: VOTE ‘‘NO’’ ON H.R. 3479
DEAR REPRESENTATIVE JACKSON, JR.: As an

Illinois state legislator, I would like to use
this opportunity to express my concern and
opposition to the National Aviation Capacity
Act. The issue of expansion of Chicago
O’Hare Airport is extremely important but
has been so misrepresented that I believe it
is imperative to make a personal plea on be-
half of my local residents to each member of
the House of Representatives. This plan in
the form it has been presented to you con-
tains gross misrepresentations of fact and
will inflict harm on the over 100,000 constitu-
ents I have taken an oath to protect.

You may not realize that ‘‘Chicago’’
O’Hare Airport is virtually an outcropping of
land annexed by the City of Chicago that is
over 90 percent surrounded by suburban mu-
nicipalities. It is the only major city airport
where the people directly impacted by air-
port activity do not elect the mayor or city
officials that make decisions about the air-
port. Therefore, we have had little control or
recourse over what happens at the airport.
This plan represents a ‘‘deal’’ between two
men and has never been debated or voted on
by the Illinois General Assembly!

My family moved to Park Ridge in 1955,
long before anyone had an idea of what an
overpowering presence O’Hare would become.
Unfortunately, the amount of land dedicated
to the airport set its fate long before the cur-
rent crisis. Plainly speaking, there isn’t
enough room to expand.

For the past several years, I and other leg-
islators have introduced nearly a dozen
measures in the Illinois General Assembly to
conduct environmental studies, provide tax
relief for soundproofing, defend suburban
neighborhoods from unfair ‘‘land grabs,’’ re-
quire state legislative approval of any air-
port expansion and to generally protect the
people we represent whose residences abut
airport property. Because of the political
make-up of our body and the great influence
of Chicago’s mayor, we have been unsuccess-
ful. Our efforts and the health and safety of
our constituents are ignored because of poli-
tics.

Please, before you vote on HR 3479, con-
sider the following facts:

1. If the people who surround this airport
could vote for the mayor of the City of Chi-
cago, an agreement to expand O’Hare could
not have been made. Whoever is mayor
would have to take into consideration his
immediate constituency.

2. Thorough environmental studies are
being blocked. There are many documented
health concerns related to current pollution
levels. 800,000 additional flights will nearly
double the environmental hazard.

3. The State of Illinois’ rights are being
trampled. The House of Representatives vote
is setting a precedent that may impact your
home state at some later date.
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4. The safety of this plan has been ques-

tioned, particularly with its inadequate FAA
Safety Zones. The lack of land does not
allow for significant changes. It jeopardizes
surrounding schools, homes and businesses.

5. No matter what configuration or expan-
sion moves forward, O’Hare’s Midwest loca-
tion means it will always be impacted by
weather from many directions.

6. Proponents claim a 79 percent decline in
delays with reconfiguration of runways.
However, when the increase of 800,000 flights
is factored in, delays will increase to above
their current levels.

Notwithstanding the economic benefits
proponents subscribe to this project, the re-
sponsibility of elected officials must be first
to the health, welfare and public safety of
the people we represent.

Lastly, there exists a glaring discrepancy
between the legislation before you and what
has been told to Illinoisans. A simpler an-
swer to all of the O’Hare congestion prob-
lems exists in the development of a third re-
gional airport. The legislation has down-
graded the priority of this solution and will
further delay any true relief for our nation’s
transportation woes. This fact is omitted
from news reports and official proponent
propaganda.

With all due respect, I ask that you vote
‘‘no’’ on HR 3479. Let this remain a state’s
rights issue. Please feel free to contact me
anytime if you have any questions at (847)
297–6533. Thank you for your time.

Respectfully,
ROSEMARY MULLIGAN,

Illinois State Representative, 55th District.

NATIONAL AIR TRAFFIC
CONTROLLERS ASSOCIATION,

CHICAGO O’HARE TOWER,
Chicago, IL, November 30, 2001.

Hon. PETER FITZGERALD,
U.S. Senate, Washington, DC.

SENATOR FITZGERALD, As requested from
your staff, I have summarized the most obvi-
ous concerns that air traffic controllers at
O’Hare have with the new runway plans
being considered by Mayor Daley and Gov-
ernor Ryan. They are listed below along with
some other comments.

1. The Daley and Ryan plans both have a
set of east/west parallel runways directly
north of the terminal and in close proximity
to one another. Because of their proximity
to each other (1200′) they cannot be used si-
multaneously for arrivals. They can only be
used simultaneously if one is used for depar-
tures and the other is used for arrivals, but
only during VFR (visual flight rules), or
good weather conditions. During IFR (instru-
ment flight rules, ceiling below 1000′ and vis-
ibility less than 3 miles) these runways can-
not be used simultaneously at all. They basi-
cally must be operated at one runway for
safety reasons. The same is true for the set
of parallels directly south of the terminal;
they too are only 1200′ apart.

2. Both sets of parallel runways closest to
the terminal (the ones referred to above) are
all a minimum of 10,000′ long. This creates a
runway incursion problem, which is a very
serious safety issue. Because of their length
and position, all aircraft that land or depart
O’Hare would be required to taxi across ei-
ther one, or in some cases two runways to
get to and from the terminal. This design
flaw exists in both the Daley and the Ryan
plan. A runway incursion is when an aircraft
accidentally crosses a runway when another
aircraft is landing or departing. They are
caused by either a mistake or mis-under-
standing by the pilot or controller. Runway
incursions have skyrocketed over the past
few years and are on the NTSB’s most want-
ed list of safety issues that need to be ad-
dressed. Parallel runway layouts create the

potential for runway incursions; in fact the
FAA publishes a pamphlet for airport design-
ers and planners that urge them to avoid
parallel runway layouts that force taxiing
aircraft to cross active runways. Los Angeles
International airport has lead the nation in
runway incursions for several years. A large
part of that incursion problem is the parallel
runway layout; aircraft must taxi across
runways to get to and from the terminals.

3. The major difference in Governor Ryan’s
counter proposal is the elimination of the
southern most runway. If this runway were
eliminated, the capacity of the new airport
would be less than we have now during cer-
tain conditions (estimated at about 40% of
the time). If you look at Mayor Daley’s plan,
it calls for six parallel east-west runways
and two parallel northeast-southwest run-
ways. The northeast-southwest parallels are
left over from the current O’Hare layout.
These two runways simply won’t be usable in
day-to-day operations because of the loca-
tion of them (they are wedged in between, or
pointed at the other parallels). We would not
use these runways except when the wind was
very strong (35 knots or above) which we es-
timate would be less than 1% of the time.
That leaves the six east/west parallels for
use in normal day-to-day operations. This is
the same number of runways available and
used at O’Hare today. If you remove the
southern runway (Governor Ryan’s counter
proposal), you are leaving us five runways
which is one less than we have now. That
means less capacity than today’s O’Hare dur-
ing certain weather conditions. With good
weather, you may get about the same capac-
ity we have now. If this is the case, then why
build it?

4. The Daley-Ryan plans call for the re-
moval of the NW/SE parallels (Runways 32L
and 32R). This is a concern because during
the winter it is common to have strong
winds out of the northwest with snow, cold
temperatures and icy conditions. During
these times, it is critical to have runways
that point as close as possible into the wind.
Headwinds mean slower landing speeds for
aircraft, and they allow for the airplane to
decelerate quicker after landing which is im-
portant when landing on an icy runway.
Landing into headwinds makes it much easi-
er for the pilot to control the aircraft as
well. Without these runways, pilots would
have to land on icy conditions during strong
cross-wind conditions. This is a possible safe-
ty issue.

These are the four major concerns we have
with the Daley-Ryan runway plans. There
are many more minor issues that must be
addressed. Amongst them are taxiway lay-
outs, clear zones (areas off the ends of each
runway required to be clear of obstructions),
ILS critical areas (similar to clear zones, but
for navigation purposes), airspace issues
(how arrivals and departures will be funneled
into these new runways) and all sorts of
other procedural type issues. These kinds of
things all have to go through various parts
of the FAA (flight standards, airport certifi-
cation etc.) eventually. These groups should
have been involved with the planning portion
from day one. Air traffic controllers at the
tower are well versed on what works well
with the current airport and what does not.
We can provide the best advice on what
needs to be accomplished to increase capac-
ity while maintaining safety. It is truly
amazing that these groups were not con-
sulted in the planning of a new O’Hare. The
current Daley-Ryan runway plans, if built as
publicized, will do little for capacity and/or
will create serious safety issues. This simply
cannot happen. The fear is that the airport
will be built, without our input, and then
handed to us with expectations that we find
a way to make it work. When it doesn’t, the

federal government (the FAA and the con-
trollers) will be blamed for safety and delay
problems.

Sincerely,
CRAIG BURZYCH,

Facility Representative, NATCA-O’Hare
Tower.

HOUSE OF REPRESENTATIVES,
Washington, DC, January 31, 2001.

Re Key Points Why The Chicago Region
Needs A New Airport—And Why New
O’Hare Runways Are Contrary To The
Region and Nation’s Best Interests.

Hon. ANDREW H. CARD,
Chief of Staff to the President,
The White House, Washington, DC.

DEAR ANDY: A matter of great importance
to us is the need for safe airport capacity ex-
pansion in the metro Chicago region. At
your earliest convenience, we would like to
schedule a meeting with you and Secretary
Mineta to discuss the situation. Enclosed is
a detailed memorandum summarizing our
views. We are convinced that we must build
a new regional airport now and, for the same
reasons, we believe that construction of one
or more new runways at O’Hare would be
harmful to the public health, economy and
environment of the region.

As set forth in that memorandum:

Most responsible observers agree that the
Chicago region needs major new runway ca-
pacity now.

The question is where to build that new
runway capacity—1) at a new regional air-
port, 2) at O’Hare, 3) at Midway, or 4) a com-
bination of all of the above. An assessment
of these alternatives reaches the following
conclusions:

1. The new runways can be built faster at
a new airport as opposed to O’Hare or Mid-
way.

2. More new runway capacity can be built
at a new site than at O’Hare or Midway.

3. The new runways can be built at far less
cost at a new airport than at O’Hare or Mid-
way.

4. Construction of the new capacity at a
new airport will have far less impact on the
environment and public health than would
expansion of either Midway or O’Hare.

5. Construction of the new capacity at a
new airport offers the best opportunity to
bring major new competition into the region.

6. The selected alternative cannot be ex-
pansion at O’Hare and construction of a new
airport. New runways at O’Hare would doom
the economic feasibility of the new airport,
guarantee its characterization as a ‘‘white
elephant’’ and insure the expansion of the
monopoly dominance of United and Amer-
ican Airlines in the Chicago market.

The memorandum contains a series of re-
lated questions and a detailed list of sugges-
tions that would ensure the rapid develop-
ment of major new runway capacity in the
Chicago region, open the region to major
new competition, and accomplish these ob-
jectives in a low-cost, environmentally
sound manner.

Again, we would appreciate the oppor-
tunity to discuss these matters with you and
Secretary Mineta at your earliest conven-
ience.

Very truly yours,
HENRY HYDE,
JESSE JACKSON, JR.
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To: White House Chief of Staff Andrew Card.
From: Congressman Henry Hyde, Congress-

man Jesse Jackson, Jr.
Re: Key Points Why Chicago Region Needs A

New Airport—And Why New O’Hare Run-
ways Are Contrary To The Region and
Nation’s Aviation Best Interests

Date: January 31, 2001.
This memorandum summarizes our views

in the debate over the need for airport capac-
ity expansion in the metro Chicago region.
For the reasons set forth herein, we are con-
vinced that we must build a new regional
airport now and, for the same reasons, be-
lieve that construction of one or more new
runways at O’Hare would be harmful to the
public health, economy and environment of
the region.

The debate can best be summarized in a
simple question and answer format.

Does the Region need new runway capacity
now? Unlike The City of Chicago—which has
for more than a decade privately known that
the region needs new runway capacity while
publicly proclaiming that new runway capac-
ity is not needed—bipartisan leaders like
Jesse Jackson, Jr. and myself have openly
acknowledged the need for, and urged the
construction of, new runway capacity in the
region.

The need for new runway capacity is not a
distant phenomenon; we should have had
new runway capacity built several years ago.
While 20 year growth projections of air trav-
el demand show that the harm caused by this
failure to build capacity will only get worse,
the available information suggests that the
region has already suffered serious economic
harm for several years because of our past
failure to build the new runway capacity.

If the answer to the runway question is
yes—and we believe it is—the next question
is where to build the new runway capacity?
Though the issue has been discussed, the
media, Chicago and the airlines have failed
to openly discuss the alternatives as to
where to build the new runway capacity—
and especially, the issues, facts and impacts
to the pros and cons of each alternative.

The alternatives for new runway capacity
in the region are straightforward: (1) build
new runways at a new airport, (2) build a new
runways at O’Hare, (3) build new runways at
Midway, or (4) a combination of all of the
above. Given these alternatives, the fol-
lowing facts are clear:

1. The new runways can be built faster at
a new airport as opposed to O’Hare or Mid-
way. Simply from the standpoint of physical
construction (as well as paper and regulatory
planning) the new runways can be built fast-
er at a ‘‘greenfield’’ site than they can at ei-
ther O’Hare or Midway.

2. More new runway capacity can be built
at a new site than at O’Hare or Midway.
Given the space limitations of O’Hare and
Midway, it is obvious that more new run-
ways (and therefore more new runway capac-
ity) can be built at a new larger greenfield
site than at either O’Hare and Midway. We
acknowledge that additional space can be ac-
quired at Midway or O’Hare by destroying
densely populated surrounding residential
communities—but only at tremendous eco-
nomic and environmental cost.

3. The new runways can be built at far less
cost at a new airport than at O’Hare or Mid-
way. Again, it is obvious that the new run-
ways—and their associated capacity—can be
built at far less cost at a ‘‘greenfield’’ site
than they can at either O’Hare or Midway.
Given the enormous public taxpayer re-
sources that must be used for any of the al-
ternatives—and the relative scarcity of pub-
lic funds—the Bush Administration should
compare the overall costs of building the
new runway capacity (and associated ter-
minal and access capacity) at a new airport

vs. building the new capacity at O’Hare or
Midway.

4. Construction of the new capacity at a
new airport will have far less impact on the
environment and public health than would
expansion of either Midway or O’Hare. Mid-
way, and later O’Hare, were sited and built
at a time when concerns over environment
and public health were far less than they are
today. As a result, both existing airports
have virtually no ‘‘environmental buffer’’ be-
tween the airports and the densely populated
communities surrounding these airports. In
contrast, the site of the new South Suburban
Airport has, by design, a large environ-
mental buffer which will ameliorate most, if
not all, of the environmental harm and pub-
lic health risk from the site. Indeed, pru-
dence would suggest an even larger environ-
mental buffer around the South Suburban
site than is now contemplated. We can create
the same or similar environmental buffer
around O’Hare or Midway—but only at a cost
of tens of billions of dollars and enormous
social and economic disruption.

5. Construction of the new capacity at a
new airport offers the best opportunity for
bringing major new competition into the re-
gion. When comparing costs and benefits of
alternatives, the Bush Administration must
address the existing problem of monopoly (or
duopoly) fares at ‘‘Fortress O’Hare’’ and the
economic penalty such high fares are inflict-
ing on the economic and business commu-
nity in our region. Does the lack of signifi-
cant competition allow American and United
to charge our region’s business travelers
higher fares than they could if there was sig-
nificant additional competition in the re-
gion? What is the economic cost to the re-
gion—in both higher fares and lost business
opportunities—of the existing ‘‘Fortress
O’Hare’’ business fare dominance of United
and American?

The State of Illinois has stated that exist-
ing ‘‘Fortress O’Hare’’ business fare domi-
nance of United and American costs the re-
gion many hundreds of millions of dollars
per year. Bringing in one or more significant
competitors to the region would bring enor-
mous economic benefits in increased com-
petition and reduced fares.

And the only alternative that has the room
to bring in significant new competition is
the new airport. Certainly the design of Chi-
cago’s proposed World Gateway program—de-
signed in concert with United and American
to preserve and expand their dominance at
O’Hare—does not offer opportunities for
major competitors to come in and compete
head-to-head with United and American.

6. The selected alternative cannot be ex-
pansion at O’Hare and construction of a new
airport. The dominant O’Hare airlines are
pushing their suggestion: add another run-
way at O’Hare and allow a ‘‘point-to-point’’
small airport to be built at the South Subur-
ban Site.

That is not an acceptable alternative for
several reasons:

First, it presumes massive growth at
O’Hare, as it is based on the assumption that
all transfer traffic growth—along with the
origin-destination traffic to sustain the
transfer growth—stays at O’Hare. If that as-
sumption is accepted, the airlines already
know that demand growth for the traffic as-
sumed to stay at O’Hare will necessitate not
one, but two or more additional runways.
This increase in traffic at O’Hare will have
serious environmental and public health im-
pacts on surrounding communities.

Second, this alternative destroys the eco-
nomic justification for the new airport. With
massive new capacity at O’Hare, there would
be no economic need for the new airport.

Third, assuming the new airport is built
anyway, as a ‘‘compromise’’, this alternative

guarantees that the new airport will be a
‘‘white elephant’’—much as the Mid-America
airport near St. Louis is today because of the
Fortress Hub practices of the major airlines
and as was Dulles International as long as
Washington National was allowed to grow.
With limits on the growth of National finally
recognized, Dulles is now the thriving East
Coast Hub for United.

RELATED QUESTIONS

If the Region needs new runways, what is
the sense of spending over several billion
dollars—much of it public money—to build
the World Gateway Program at O’Hare if we
decide that new runway capacity should be
built elsewhere? If the decision is to build
the new runways at O’Hare, then much of the
5–6 billion dollar terminal and roadway ex-
pansion proposed for O’Hare may be justi-
fied.

But if the decision is that the new runway
capacity should be built elsewhere, then the
proposed multi-billion dollar expansion
makes no sense. We will be spending billions
of dollars in taxpayer funds for a massive
project that standing alone—without new
runways—will not add any new capacity to
our region.

The airlines know this fact and that is why
they—and their surrogates at the Civic Com-
mittee and the Chicagoland Chamber—are
pushing for new runways.

If the Region needs new runways and we
wish to explore the alternative of putting
the new runways in at O’Hare, what is the
full cost of expanding O’Hare as opposed to
constructing a new airport? If others wish to
explore the alternative of an expanded
O’Hare as the place to build the new runways
capacity for the region, let’s have an honest
exploration and discussion of the full costs of
expanding O’Hare with new runways and
compare it to the cost of building the new
airport. Chicago and the airlines already
know what the components of an expanded
O’Hare would be.

These components are laid out in Chicago’s
‘‘Integrated Airport Plan and include a new
‘‘quad runway’’ system for O’Hare and addi-
tional ground access through ‘‘western ac-
cess’’.

Based on information available, we believe
that the cost of the O’Hare expansion would
exceed ten billion dollars. These costs should
be compared with the costs of a new airport.

Are the delay and congestion problems ex-
perienced at O’Hare self-inflicted? Sadly,
when Chicago and the major O’Hare airlines
advocated lifting of the ‘‘slot’’ restrictions
at O’Hare and other major ‘‘slot’’ controlled
airports, the Clinton Administration and
others ignored the warnings of Congressman
Jackson, and myself that the airport could
not accommodate the additional flights
without a chaotic increase in delays and con-
gestion. Indeed, the chaos we predicted has
come true and we now have a ‘‘Camp
O’Hare’’ where air traffic is managed by can-
cellation rather than by adequate service.

Like Cassandra, our prophecy was ignored.
The Clinton Administration endorsed lifting
the slot controls and chaos ensued.

But just because our warnings were ig-
nored doesn’t mean that practical solutions
should continue to be ignored. The delays
and congestion were predictable and cer-
tain—predicted based on delay/capacity anal-
ysis conducted by the FAA. Just as certain
are the short term remedies.

Just as the congestion was brought on by
overstuffing O’Hare with more aircraft oper-
ations than it can handle, the congestion and
delay can immediately be reduced to accept-
able levels by reducing the scheduled air
traffic to the level that can be easily accom-
modated by O’Hare without the risk of unac-
ceptable delays. The delay chaos was self-in-
flicted by ignoring the flashing warnings put
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out by the FAA and other experts. The solu-
tion can be easily administered by the FAA
recognizing—as it has at LaGuardia—that
limits must be placed on uncontrolled airline
desire to overscheduled flights.

Should the short-term ‘‘fix’’ to the delays
and congestion include ‘‘capacity enhance-
ment’’ through air traffic control devices?
Absent new runways, the FAA has encour-
aged and permitted a variety of operational
devices designed to allow increased levels of
departures and arrivals in a set period of
time. These procedures—known as ‘‘incre-
mental capacity enhancement’’—focus on
putting moving aircraft closer together in
time and space—to squeeze more operations
into a finite amount of runways. Typically,
this squeezing is done in low visibility, bad
weather conditions because these are the
conditions where FAA wants to increase ca-
pacity.

While the air traffic controllers remain
mute on the safety concerns raised by these
procedures, the pilots sure have not:

‘‘We have seen the volume of traffic at
O’Hare pick up and exceed anyone’s expecta-
tions, so much so, that on occasion mid-airs
were only seconds apart. O’Hare is at max-
imum capacity, if not over capacity. It is my
opinion that it is only a matter of time until
two airliners collide making disastrous head-
lines.’’ Captain John Teerling, Senior AA
Airline Captain with 31 years experience fly-
ing out of O’Hare January 1999 letter to Gov-
ernor Ryan (emphasis added)

Paul McCarthy, ALPA’s [Airline Pilots As-
sociation] executive air safety chairman,
condemned the incremental capacity en-
hancements as threats to safety. Each one
puts a small additional burden on pilots and
controllers, he said. Taken together, they re-
duce safety margins, particularly at multiple
runway airports, to the point that they in-
vite a midair collision, a runway incursion or a
controlled flight into terrain. Aviation Week,
September 18, 2000 at p. 51 (emphasis added)

It is clear that FAA’s constant attempts to
squeeze more and more capacity out of the
existing overloaded runways—through such
‘‘enhancement’’ procedures as the recently
announced ‘‘Compressed Arrival Procedures’’
and other ATC changes—is incrementally re-
ducing the safety margin so cherished by the
pilots and the passengers who have entrusted
their safety to them.

The answer to growth is new runways at a
new airport—not jamming more aircraft
closer and closer together at O’Hare. The an-
swer to delays and congestion with existing
overscheduled levels of traffic is to reduce
traffic levels to the capacity of the runways
without the need to jam aircraft closer and
closer together.

Does the current level of operations at
O’Hare (and Midway) generate levels of toxic
air pollutants that expose downwind residen-
tial communities to levels of these pollut-
ants in their communities at levels above
USEPA cancer risk guidelines? Though our
residents have complained for years about
toxic air pollution from O’Hare, none of the
state and federal agencies would pay atten-
tion. Recently however, Park Ridge funded a
study by two nationally known expert firms
in the field of air pollution and public health
to conduct a preliminary stud of the toxic
air pollution risk posed by O’Hare. That
study, Preliminary Study and Analysis of
Toxic Air Pollution Emissions From O’Hare
International Airport and the Resultant
Health Risks Caused By Those Emissions in
Surrounding Residential Communities (Au-
gust 2000), found that current operations at
O’Hare—based on emission data supplied by
Chicago—created levels of toxic air pollution
in excess of federal cancer risk guidelines in
98 downwind communities. The highest lev-
els of risk were found in those residential

communities that O’Hare uses as its ‘‘envi-
ronmental buffer’’—namely Park Ridge and
Des Plaines.

Is the Park Ridge study valid? Park Ridge
has challenged Chicago, the airlines, and fed-
eral and state agencies to come forward with
any alternative findings as to the toxic air
pollution impact of O’Hare’s emissions on
downwind residential communities. And that
does not mean simply listing what comes out
of O’Hare. The downwind communities are
entitled to know how much toxic pollution
comes out of O’Hare, where the toxic pollu-
tion from O’Hare goes, what are the con-
centrations of O’Hare toxic pollution when it
reaches downwind residential communities,
and what are the health risks posed by those
O’Hare pollutants at the concentrations in
those downwind communities.

Should not something be done to control
and reduce the already unacceptable levels
of toxic air pollution coming into downwind
residential communities from O’Hare’s cur-
rent operations?

Should not the relative toxic pollution
risks to surrounding residential commu-
nities created by the alternatives of a new
airport, expanding O’Hare, or expanding Mid-
way be added to the analysis and comparison
of alternatives?

What about the monopoly problem at For-
tress O’Hare and what should be done about
it? We have already alluded to the factor of
high monopoly fares as a consideration in
choosing alternatives for the new runway ca-
pacity. But the monopoly problem of For-
tress O’Hare will be relevant even if no new
airport is built. The entire design of the pro-
posed World Gateway Program is premised
on a terminal concept that solidifies and ex-
pands the current market dominance of
United and American at O’Hare and in the
Chicago air travel market.

What can the Bush Administration do if in-
deed there is a monopoly air fare problem at
O’Hare or monopoly dominance is costing
Chicago area business travelers hundreds of
millions of dollars per year?

When these questions were raised in the
Suburban O’Hare Commission report, If you
Build It We Won’t Come: The Collective Re-
fusal Of The Major Airlines To Compete In
The Chicago Air Travel Market, Chicago and
the airlines responded with smoke and mir-
rors. First they produced glossy charts show-
ing that more than 70 airlines serve O’Hare.
What they neglected to show was that
United and American control over 80% of
those flights with the remaining 60 plus air-
lines operating only a small percentage.

Similarly, the airlines and Chicago talked
about the competitive low fares charged to
passengers. What they emphasized, however,
were low fares for reservations far in ad-
vance. The major business travel organiza-
tions representing business travel managers
report that business travelers predominantly
use unrestricted coach fares since they have
to respond on short notice to business needs.
An examination of fares for unrestricted
business travel from Chicago to major busi-
ness markets shows that these routes are
dominated by United and American and that
they charge extremely high ‘‘lock-step’’
fares to business travelers to these business
markets.

Finally, the airlines and Chicago argued
that O’Hare is ‘‘competitive’’ with fares
charged to business travelers in other For-
tress Hub Markets. That statement ignores
the fact that all the major airlines are
gouging captive business travelers in all
their own Fortress Hub markets. Indeed, a
repeated anecdote is the fact that a pas-
senger from a ‘‘spoke’’ city—e.g., Spring-
field, Illinois—pays a lower fare for a trip to
O’Hare and then to Washington D.C. than a
Chicago based traveler who gets on the same

plane to Washington. Why? Because the
Springfield traveler has the choice of
hubbing either through O’Hare or St. Louis
while the Chicago based business traveler is
locked into Chicago.

Where are the antitrust enforcers to break
up these geographic cartels? Equally impor-
tant, in addition to antitrust enforcement
powers, the federal government has enor-
mous leverage to break up the cartels
through the funding approval process of the
Airport Improvement Program (AIP) and
Passenger Facility Charge (PFC) programs.
Yet billions of federal taxpayer funds go to
United and American without so much as a
raised eyebrow.

What about Noise? Shouldn’t we be happy
to exchange some soundproofing for new run-
ways at O’Hare? The City of Chicago has a
residential soundproofing program which
was created on the advice of its public rela-
tions consultants to create a spirit of ‘‘com-
promise’’ that would lead to acceptance of
new runways at O’Hare.

But here are some facts that are little pub-
licized:

1. Most of our residents feel that sound-
proofing—while improving their interior
quality of life—essentially assumes that we
will give up living-out-of-doors or with our
windows open in nice weather.

2. Whereas many major airport cities with
residential soundproofing programs are
soundproofing all homes experiencing 65
DNL (decibels day-night 24-hr. average) or
greater, Chicago and the airlines are only
committing funds to the 70 DNL level. Re-
sult: Chicago is only soundproofing less than
10% of the homes that Chicago itself ac-
knowledges to be severely impacted.

3. Chicago came into our communities ask-
ing to put in noise monitors to collect ‘‘real
world’’ data as to the levels of noise. Yet, de-
spite promises to share the data, Chicago re-
fuses to share the data with our commu-
nities.

4. Instead of an atmosphere of trust, these
tactics by Chicago have created additional
animosity as neighbors on one side of an
alley or street get soundproofing while their
neighbors across that alley or street get no
soundproofing. Indeed, Chicago’s residential
soundproofing program—because it is so lim-
ited in scope and ignores thousands of ad-
versely impacted homes—has caused even
more animosity in our communities.

In short, residential soundproofing is not
the panacea that Chicago and many in the
downtown media perceive it to be. Moreover,
it does nothing to address the toxic air pollu-
tion and other safety related concerns of our
residents.

Can we have more than one ‘‘hub’’ airport
operating in the same city? Faced with the
potential inevitability of a new airport, the
airlines for the last two years have been ar-
guing for an expansion of O’Hare (instead of
a major new airport) with the argument that
a metropolitan area cannot have more than
one hub airport. Based on that premise,
United and American say that the sole hub
airport in metro Chicago should be O’Hare.
That simply is not correct:

1. There are several domestic and inter-
national cities with more than one hubbing
airport. Competing airlines create hubbing
operations wherever airport space is avail-
able. Thus, there are multiple hubbing air-
ports in metro New York (JFK and Newark),
Washington, D.C., London, and Paris.

2. The Lake Calumet Airport proposed by
Mayor Daley would have been a second hub
airport.

3. There is simply no reason—given the size
of the business and other travel origin-des-
tination market in metro Chicago—that a
new hub competitor could not establish a
major presence at a new south suburban air-
port.
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How do we fund new airport construction?

The answer is simply and the same answer
Mayor Daley had for the proposed Calumet
Airport. Daley proposed using a mix of PFC
and AIP funds to induce carriers to use the
new airport. Indeed, the entire justification
for his urging the passage of PFC legislation
was to collect PFCs at O’Hare and use them
for the new airport.

But United and American claim that the
PFC revenues are ‘‘their’’ money. On the
contrary, the PFC funds are federal taxpayer
funds no different in their nature as tax-
payer dollars than the similar ‘‘AIP’’ tax
charged to air travelers. These funds don’t
belong to the airlines. They are federal funds
collected and disbursed through a joint pro-
gram administered by the FAA and the air-
port operator.

Nor are these federal taxpayer funds ‘‘Chi-
cago’s’’ money. Chicago is simply a tax col-
lection agent for the federal government.

But how do we get the funds from O’Hare
to the new airport? We do it the same way
Mayor Daley is transferring funds from
O’Hare to Gary and the same way he pro-
posed getting federal funds collected at
O’Hare to the Lake Calumet project: a re-
gional airport authority.

SUGGESTIONS

We have respectfully posed some questions
and posited some answers for the President’s
and your consideration. We believe that a
thorough and candid examination and dis-
cussion of these questions leads to only one
conclusion: we should build a new airport
and we should not expand O’Hare.

But more than raising questions, we also
have several concrete suggestions for ad-
dressing the region’s air transportation
needs:

1. Let’s stop the paper shuffling and build
the new airport. The program we outline is
this letter is virtually identical to the pro-
posal drafted by Mayor Daley for construc-
tion of the Lake Calumet Airport. We believe
that a cooperative fast-track planning and
construction program for a new airport could
see the new airport open for service in 3–5
years.

2. The money, resources and legal author-
ity to build the new airport can be assembled
by passage of a regional airport authority
bill similar to the regional airport authority
bill drafted in 1992 by Mayor Daley for the
Lake Calumet project. So the Illinois Gen-
eral Assembly is a necessary partner in any
effort. But equally important is the domi-
nant role of the federal Administration in
controlling the use of AIP and PFC funds
and in assertive enforcement of federal anti-
trust laws. Let’s put together a federal-state
partnership to get the job done.

3. Give the O’Hare suburbs guaranteed pro-
tection against further expansion of O’Hare.
Such guarantees are needed not only for our
protection but for the viability of the new
regional airport.

4. Provide soundproofing for all of the
noise impacted residences around O’Hare and
Midway. The new airport addresses future
needs; it does not correct existing problems
caused by existing levels of traffic.

5. Initiate a regulatory program to control
and reduce air toxics emissions from O’Hare.

6. Fix the short-term delay and congestion
at O’Hare by returning to a recognition of
the existing capacity limits of the airport.
The delay and congestion now experienced at
O’Hare is a self-inflicted wound brought
about by airline attempts to stuff too many
planes into that airport. The delays and con-
gestion will be dramatically reduced imme-
diately by reducing scheduled traffic to a
level consistent with the exiting capacity of
the airport.

7. Demand a break-up and reform of the
Fortress Hub anti-competitive phe-

nomenon—both at O’Hare and at other For-
tress Hubs around the nation. This can be
done with either aggressive antitrust en-
forcement or with proper oversight of the
disbursal of massive federal subsidies.

8. The entire World Gateway Program
should be exmained in light of the questions
raised here and should be modified or aban-
doned depending on the answers provided to
these questions.

We would appreciate the opportunity to
discuss these matters with you and Sec-
retary Mintea at your convenience.

HOUSE OF REPRESENTATIVES,
Washington, DC.

FIVE REASONS TO OPPOSE THE NATIONAL
AVIATION CAPACITY EXPANSION ACT (HR 3479)

DEAR COLLEAGUE: This legislation to ex-
pand O’Hare International Airport is fatally
flawed because it will:

1. SET A TERRIBLE PRECEDENT: This
bill will allow the federal government to pre-
empt state law requiring approval of airport
construction and expansion—approval that
requires the blessing of the state legislature.
Will your state legislature be next to lose its
power to decide local airport matters?

The bill also will lead to a rash of demands
from various localities for priority standing
for airport funding, bypassing reasonable ad-
ministrative planning and environmental re-
view processes.

2. THREATEN SAFETY AND THE ENVI-
RONMENT: This legislation attempts to su-
perimpose what amounts to an airport the
size of Dulles International on a land-locked
airport the size of Reagan National—an ab-
surd idea on its face. Former U.S. Depart-
ment of Transportation Inspector General
Mary Schiavo has called this proposal ‘‘a
tragedy waiting to happen.’’

Putting 1.6 million planes a year into the
O’Hare airspace already overcrowded with
900,000 flights doesn’t make sense. It in-
creases the risk of a serious accident and it
jeopardizes surrounding schools, homes and
businesses.

A third regional airport that can be built
in one-third of the time and at one-third of
the cost of expanding O’Hare.

O’Hare is already the largest polluter in
the Chicago region. With expansion, noise
and air pollution will increase exponentially.

3. UPROOT THOUSANDS OF FAMILIES:
This legislation will destroy the single larg-
est concentration of federally assisted af-
fordable housing in one of the nation’s most
affluent counties. These are the homes that
low-income people and other minorities, par-
ticularly Hispanics, depend on.

Up to 1,500 or more homes will be de-
stroyed. These homes will be condemned or
taken by eminent domain, leaving those
homeowners few options to find affordable
housing elsewhere.

4. THREATEN THOUSANDS OF JOBS;
This legislation will destroy as much as one-
third of the nation’s largest contiguous in-
dustrial park, threatening tens of thousands
of jobs. How many jobs will be created by the
airport expansion? That remains a great
mystery.

5. COST TOO MUCH: This legislation will
require the expenditure of $15 billion or more
once the entire infrastructure, relocation,
soundproofing and other costs are figured in.
This is much more costly than the $6.6 bil-
lion that supporters keep touting.

Commits Chicago, Illinois and federal tax-
payers to a plan whose costs have not been
adequately detailed. We have requested doc-
umentation of the costs, but have been re-
buked. That is why a Freedom of Informa-
tion lawsuit is pending in Illinois court.

Mr. Speaker, I reserve the balance of
my time.

[From the Chicago Tribune, March 20, 2001]
DALEY AND THE STENCH AT O’HARE

Maybe after 12 years in office the mayor of
Chicago thinks he owns the chair.

And why not. Richard M. Daley’s decision
to let his pals run wild, and put the best in-
terests of citizens a distant second makes
sense.

After all those years of worrying about ap-
pearance, who wouldn’t let his buddies bend
a few rules? Who wouldn’t get tired of star-
ing cameras and pretending that every deci-
sion is being made for the good of Chicago?
And who wouldn’t be fed up with annoying
questions from the newspaper gnats about
ethics?

Truth is, the growing trail of pols and pals
who use their connections with Daley to get
rich—and to trash the mayor’s reputation in
the process—is a marvel. So is the chutzpah
that leads the boodlers to think they won’t
be found out.

Unless, with their millions already stuffed
in their pockets and Daley as their see-no-
evil patsy, the boodlers just don’t care any
more.

The latest to be outed is Jeremiah Joyce,
an old Daley buddy who reportedly has been
exploiting his connections to line his pock-
ets. Joyce is a player—a richly paid one at
that—in an increasingly—seamy drama:
‘‘Why the Mayor Doesn’t Want a Third Air-
port.’’

Unless, of course, it’s a city-owned third
airport, not some paved-over cornfield out-
side Chicago. If Daley’s cronies had three
airports to play with, they could do an even
better job of cashing out their friendships
with the mayor. Sure, they look bad, hiring
on as fixers to help companies land contracts
from Daley’s puppets at the city Aviation
Department. But so what? There’s big money
to be made. And if Daley doesn’t care about
his good name, why should they?

Joyce’s rental of his name and reputation
reported Monday by the Tribune’s Laurie
Cohen and Andrew Martin. In 1992, McDon-
ald’s Corp. bid on a contract to handle con-
cessions at O’Hare Airport’s new inter-
national terminal. McDonald’s didn’t get the
deal. But a few months later McDonald’s and
Duty Free International hired Joyce.
Voila!—the O’Hare contract was up for grabs
again, and the companies landed a deal
worth millions. The arrangement appears to
have earned Joyce $1.8 million last year
alone.

But not to worry. Everyone denies every-
thing. Joyce denies using his contacts at
City Hall to help the companies win their ex-
clusive O’Hare business just one month after
they retained him. What role did his clout
play? ‘‘I would say none,’’ Joyce says. ‘‘I
would say zero.’’

David Mosena, then the city’s aviation
commissioner, agrees. ‘‘The significance of
Jerry Joyce in the deal was nil,’’ Mosena
says.

The Daley administration probably wants
to deny the obvious. But the mayor’s people
say they just can’t find the public documents
that would explain how the O’Hare pact
came together. Don’t you hate it when
things get lost?

This fiction that nobody knew nothin’
about deals at O’Hare is familiar. Power pal
Oscar D’Angelo gets at least $480,000 for lob-
bying on behalf of a contractor, even though
he doesn’t register as a lobbyist. D’Angelo
lobbies the city on behalf of a company that
uses a subcontractor run by two women with
ties to Maggie Daley, the mayor’s wife. Most
recently, Victor Reyes, the mayor’s former
political henchman, winds up in the middle
of a billion-dollar O’Hare construction deal
just weeks after leaving Daley’s payroll. At
every turn, nobody knew nothin’.
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Mr. Mayor, spare all of us the calls for a

tougher ethics ordinance and the angry glare
when you deny that you knew about the
Joyce deal. Hey, maybe you didn’t know
about the Joyce deal.

What you did know, and have known for
years, is that your pals are oinking at the
O’Hare through. And they can oink all they
want, because nobody wills top them. This
game has only two rules; Don’t get caught.
And don’t say ‘‘Peotone.’’

The rest of us now see O’Hare for the eco-
nomic engine it really is. Not just for shrewd
contractors and patronage hacks, but for the
select few who call the mayor of Chicago by
his first name.

[From the Chicago Tribune, Nov. 21, 2000]
POLITICS SNARL O’HARE

STALEMATE BLOCKS NEW AIRPORT, MORE
RUNWAYS

(By Andrew Martin and Laurie Cohen)
The parochial and petty politics that have

turned O’Hare International Airport into a
treasure trove for concessionaires and con-
tractors also are at the heart of why the
transportation hub is a quagmire of delays,
hassles and heartaches.

The political self-interests that have got-
ten in the way of expanding the world’s sec-
ond-busiest airport—or building a new air-
field—are quietly on display on the vaulted
corridors of the United Airlines terminal.

Buy a carton of cigarettes at the duty-free
shop and some of your money finds its way
into the pockets of Jeremiah Joyce, who has
been one of Mayor Richard Daley’s key polit-
ical strategists.

Need a book or a magazine to pass the
time? The airport’s bookseller, W.H. Smith,
has paid for political advice from mayoral
pal Oscar D’Angelo, and its partners include
Grace Barry and Barbara Burrell, friends of
the mayor’s wife.

Satisfy a sweet tooth and you’re patron-
izing the candy shop partially owned by Rev.
Clay Evans and Elzie Higginbottom, both in-
fluential supporters of the mayor in the Afri-
can-American community.

Now, take a look at the passengers killing
time because of delays or sleeping on
rollaway cots because of cancellations.
They’re where they are because of politics
too.

The hidden motives that determine every-
thing from contracts to projections for
growth at O’Hare have created an airport
that works for the politicians, their friends
and the airport’s two major airlines, but not
for the public.

Political wheeling and dealing at the air-
ports extends to the debate over new run-
ways and a new airport, though with much
higher stakes and a wider impact on the tens
of thousands of passengers traveling through
O’Hare each day.

Daley seems determined to protect the
cookie jar of jobs, concessions, contracts and
economic largesse that is O’Hare. His admin-
istration, the Tribune has found, has manip-
ulated statistics to downplay the need for a
new airport near the Will County town of
Peotone. At the same time, Delay has bene-
fitted from a friendly Clinton administra-
tion, which has stalled the Peotone pro-
posals.

Opposing him are a Republican governor
and other politicians trying to transform a
soybean field in Peotone into another major
airport that almost certainly would alleviate
some gridlock and would placate constitu-
ents who live on the edge of O’Hare and are
weary of airport noise and pollution.

At a time when other parts of the country
are achieving political compromises to fa-
cilitate a surging number of the travelers
with new runways and air travelers with new

runways and airports, the stalemate in Illi-
nois is especially vexing.

U.S. Sen. John McCain (R. Ariz.) in Sep-
tember blamed local political squabbling for
sacrificing the interests of the entire Chi-
cago region and the nation.

‘‘I say pox on all of them,’’ McCain said re-
cently in an interview. ‘‘Chicago is one of
the most gridlocked places in America and a
critical transportation hub. We can’t get
O’Hare expanded, and we can’t build another
airport. And those are the only two options.’’
Political dealmaking—the airport that clout

built
O’Hare has been inexorably, linked with

politics and the Daleys since the day the air-
port—formerly a military airfield and or-
chard—opened in 1955. Its transformation
into an aviation crossroads provides a lesson
in Machiavellian politics and lucrative
dealmaking.

The late Mayor Richard J. Daley was in-
strumental in breaking a long impasse be-
tween the city and the airlines, which had
been reluctant to move from Midway Air-
port, then the nation’s busiest, and cover the
costs of a new airport.

Daley also resolved the sticky issue of how
the City of Chicago could control an airport
outside its borders. The solution: The city
annexed 5 miles of Higgins Road, creating a
controversial ‘‘O’Hare corridor’’ that linked
the city with its new airport.

From the start, O’Hare was used by City
Hall as a means to reward political allies.
Richard J. Daley’s administration, for in-
stance, gave the right to sell flight insurance
to a company that had hired Daley’s City
Council floor leader, Thomas Keane, and it
handed millions of dollars in construction
work to another company that employed
Keane.

Since then, as annual flights have grown to
about 900,000 and City Hall has received vast-
ly more money to spend at the airport, the
basic formula at O’Hare hasn’t changed
much.

O’Hare’s budget for the coming year is $511
million, which is paid for by airline landing
fees, terminal rentals, concessions charges
and parking revenues—though not by prop-
erty taxes. Another $506 million is set aside
for construction projects, paid for by bond
issues, federal grants and a passenger ticket
tax.

O’Hare helps Daley at election time. Air-
port vendors, concessionaires and other busi-
ness tied to O’Hare—and their executives and
lobbyists—donated about $360,000 to Daley’s
campaign in an 18-month period beginning in
July 1998. Daley was re-elected in February
1999.

And Daley’s political machine, as well his
loyalists and friends, benefits from the jobs
at O’Hare. Due to the length of Dailey’s ten-
ure, he has hired nearly 60 percent of the
1,900 employees who work for the city’s De-
partment of Aviation, which managers
O’Hare, Midway and Meigs Field, according
to a Tribune review of payroll records.

His administration has hired campaign
workers and the sons, wives, nephews and
brothers of City Hall insiders. For instance,
the City employed the son of Cook County
Sheriff Michael Sheahan, also named Mi-
chael Sheahan, in 1992. A campaign worker
for Daley, the younger Shealan is now the
$65,000-a-year coordinator of security
projects at O’Hare and Midway.

The city has also brought; in the brother of
Ald. Patrick Levar (45th), who heads the
City Council’s Aviation Committee. Hired in
1990, Michael Levar is now a $77,500 super-
visor of construction and maintenance at
O’Hare.

Dominic Longo, a longtime Democratic op-
erative who was convicted of vote fraud in

1984, was hired to supervise truck drivers at
the airport one year after Daley was elected
in 1989. He was moved to another city depart-
ment five years later amid allegations that
he had sold jobs and pressured workers to
buy tickets to campaign events for Daley
and others. Longo has denied the charges.

But the money paid for salaries is a frac-
tion of the dollars paid to contractors for ev-
erything from engineering and architecture
to snow removal: For example, the Aviation
Department has contracts with 29 architec-
tural and engineering firms totaling $356
million, $36 million worth of contracts for
snowmelting and removal, and $660,000 for
seasonal decorations.

Landrum & Brown, the city’s long-time
aviation planning consultant, provides a case
study in how politics and contracts mingle
at O’Hare.

The Cincinnati-based firm, which is now
paid $12 million a year and has played a cru-
cial role in the city’s efforts to block
Peotone, operated on the same no-bid city
contract from 1968 to 1995, when it got an-
other no-bid deal.

Besides donating to the mayor’s campaign
and charities overseen by Daley’s wife, the
firm hired Oscar D’Angelo as its political ad-
viser shortly after Daley took office. It also
has handled subcontracts to companies
owned by Daley allies. Former campaign
manager Carolyn Grisko helps with public
relations, Democratic fundraiser Niranjah
Shah does engineering work, and Chicago
Housing Authority Chairwoman Sharon Gist
Gillian is a computer consultant.

United States has used a similar formula.
The biggest airline at O’Hare, United States
relies on the city for long-term, exclusive
gate leases.

Besides donating hunreds of thousands of
dollars to city-sponsored events, charities fa-
vored by the Delays and political campaigns.
United has hired the mayor’s younger broth-
er and his former chief of staff as lobbyists.

William Daley lobbied for United before he
became U.S. secretary of commerce in the
Clinton administration, and Gery Chico, now
chairman of the Chicago school board, lob-
bies for United States at City Hall.
A long battle—the fight for a third airport

Given the success of O’Hare—as an impor-
tant hub in the nation’s air traffic system, as
an economic engine and as a source of pa-
tronage and contracts—it’s not surprising
that both Daleys wanted new airports, so
long as they were subject to mayorial con-
trol.

But the push for a third airport has always
bogged down in politics, statistical sleight of
hand and mixed signals from Washington,
D.C.

In the late 1960s, the elder Daley proposed
building a major jetport on land-fill in Lake
Michigan, an indea that never flew because
of cost and environmental concerns.

The idea of a third airport didn’t gather
steam again until the mid-1980s, when state
officials were looking for sites for a third
airport to relieve O’Hare, on the orders of
the Federal Aviation Administration. The
sites considered were in rural areas south of
Chicago, including Peotone.

City officials had publicly argued that
O’Hare and Midway could handle the region’s
aviation growth. But, privately, consultants
were urging city officials to immediately
find a Chicago site for a third airport so they
wouldn’t lose out to the surburbs.

A suburban airport probably would be con-
trolled by a regional authority consisting of
state officials, local lawmakers and, perhaps,
Daley appointees.

In 1990, Daley dropped a bombshell, an-
nouncing plans for a $5 billion new airport at
Lake Calumet on the city’s Southeast Side.
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The mayor argued that the new airport

would take pressure off O’Hare and appease
the northwest suburbs that were opposed to
O’Hare expansion. He proposed to pay for the
airport with a new $3 passenger ticket tax
that Chicago Democrats pushed through
Congress.

But the Lake Calumet proposal imme-
diately hit turbulence because of concerns
over its spiraling costs and resistance from
South Siders who didn’t want Midway shut-
tered. The airport plan fell apart after Re-
publicans helped kill it in the state Senate
in summer 1992, and Daley abandoned the
idea.

By focusing attention on Lake Calumet,
the city ‘‘succeeded again in preventing [the
state] from making any meaningful progress
towards developing a new airport in a subur-
ban location,’’ Landrum & Brown President
Jeff Thomas wrote in a memo to city offi-
cials.

‘‘Thus the city has conducted & protracted
but successful guerrilla war against the state
forces that would usurp control of the city’s
airports.’’

It also left Daley with a huge new pot of
money, the passenger ticket tax, which has
funneled more than $600 million into the
city’s coffers since it was passed by Congress
in 1990. The city has spent the money on run-
way resurfacing, terminal upgrades and con-
sultants’ fees, but not on new runways or a
new airport.

Lake Calumet was dead, but the battle for
Peotone was just beginning. At the end of
President George Bush’s tenure, in 1992, the
FAA approved $2 million to start the plan-
ning process for building an airport in
Peotone.

But after President Clinton took office
with some key campaign help from the Daley
family, the Peotone proposal ground to a vir-
tual standstill in Washington.

Under the Clinton administration, some of
the mayor’s staffers assumed key positions
in the U.S. Department of Transportation
and the FAA with over-sight over new air-
ports. For instance, Susan Kurland, former
chief counsel for the city’s Department of
Aviation, was an associate administrator for
airports for the FAA from 1996 to 1999.

Catherine Lang, a former assistant com-
missioner in the Department of Aviation, is
now director of the FAA’s Office of Airport
Planning and Programming, which oversees
the passenger ticket tax and approval for
new airport projects. And Frank Kruesi,
Daley’s first chief of policy, was assistant
secretary in the U.S. Department of Trans-
portation from 1993 to 1997. He now heads the
Chicago Transit Authority.

Daley and other Illinois Democrats also
played a key role in the appointment of Clin-
ton’s first FAA administrator, David Hinson,
former head of Midway Airlines.

A few months after Hinson’s appointment,
the Clinton administration pulled planning
funds for the Peotone study, citing a lack of
‘‘regional consensus.’’

Illinois Transportation Secretary Kirk
Brown—who handles the push for a Peotone
airport under Gov. George Ryan, a Repub-
lican—recalled that Hinson told him he had
favored Peotone but would ‘‘have to consult
with the mayor’’ before he proceeded with
the airport plan.

Hinson, in an interview, said he didn’t re-
member that conversation with the mayor,
though he recalled that Daley objected to a
Peotone airport.

Four years later, while Kurland oversaw
the program, the FAA quietly pulled the
Peotone airport proposal off a list of planned
airport projects eligible for federal funding.
The Peotone project had been on the plan-
ning list since 1986.

Republican leaders maintain the Daley ad-
ministration has used its influence in Wash-
ington to block airport approval.

‘‘It’s the mayor through his political influ-
ence,’’ said state Senate President James
‘‘Pate’’ Philip. ‘‘He’s been able to stop it.’’

The FAA denies that politics have affected
its decisions on Peotone, and Kurland de-
clined to comment.

Contributing to the lack of progress to-
ward a Peotone airfield was fierce opposition
from United and American Airlines, which
dominate O’Hare and vowed not to use a
third airport.

In 1995, United spearheaded a ‘‘Kill
Peotone’’ campaign that included a letter
from 16 airline executives to then-Gov. Jim
Edgar voicing their displeasure, according to
records.

American also sent a representative to
Downstate chambers of commerce to recruit
allies in its opposition to Peotone. The air-
line also has urged its employees who live in
the northwest suburbs to press local officials
to drop out of the Suburban O’Hare Commis-
sion, a coalition of suburbs that staunchly
oppose O’Hare expansion.

The status quo benefits the airlines be-
cause they control 85 percent of the flights
at O’Hare and, without a new airport, none
of the other large carriers has an entree into
the Chicago market.

But, once again, passengers are the losers
in this economic equation. Many studies, in-
cluding those by the U.S. General Account-
ing Office, have shown that passengers pay
substantially more at airports dominated by
one or two major airlines.
Statistical shell game—ups and downs

The City of Chicago’s political success in
holding off a Peotone airport can also be
traced to a powerful tool: questionable sta-
tistics.

For years, Chicago officials have engaged
in a statistical shell game to mask the need
for a new airport and to hide O’Hare’s capac-
ity woes.

As Jay Franke, Daley’s first aviation com-
missioner, said in an interview, ‘‘Forecasts
are generally made to order.’’ Franke was
ousted in 1992.

In the debate over airports, the key num-
bers are forecasts of how many passengers
are expected to fly out of an airport. By com-
paring predicted demand to an airport’s ca-
pacity—how many flights an airport can
handle without excessive delays—airport of-
ficials try to determine whether a new run-
way or a new airport is needed.

Forecasts by City Hall’s own aviation con-
sultants have repeatedly indicated since 1980
that O’Hare is running out of room. But this
became a problem when Peotone emerged as
the leading option.

City officials have used a grab bag of tricks
to fix the problem. They have changed the
formula for devising forecasts and tossed
aside forecasts that didn’t match their argu-
ments.

And they have insisted that O’Hare can
handle more flights because of anticipated
improvements in air traffic control that
haven’t yet materialized, records show.

For example, a 1993 forecast by Landrum &
Brown showed that O’Hare would be out of
capacity in two years.

‘‘If this is the case, then why build any-
thing at all except a new airport?’’ wrote
Doug Trezise, another city consultant in a
1993 memo to Chicago aviation officials.

The solution was simple: Change the for-
mula.

The original calculation was based on how
many passengers would use O’Hare if enough
runways were built to meet the demand. City
officials asked Landrum & Brown to base the
new forecast on how many passengers would
use O’Hare given its existing capacity.

The resulting numbers were much more
palatable.

The numbers game continued two years
later. Landrum & Brown came out with new
forecasts that were uncomfortably close to
predictions that state officials were using to
tout the need for Peotone. But this presented
a problem for the city.

‘‘Clearly the similarities between the L&B
numbers and those developed by the [state’s
consultants] will make it more difficult for
the city to debate the third-airport issue on
the basis of demand forecasts,’’ consultant
Ramon Ricondo wrote in a 1995 letter to a
top aviation official.

The Daley administration didn’t change its
position. It simply chose not to release the
1995 forecasts, the Tribune learned from
court records.

Then, in 1998, the Daley administration
pulled its best statistical stunt yet, again
with the help of Landrum & Brown.

The consultants finally delivered a fore-
cast that the city could not only live with
but trumpet. The new figures were 25 percent
lower than the previous prediction.

The forecasting change was made possible,
in part, by careful manipulation of the num-
bers. Landrum & Brown plugged a population
forecast into its formula that was lower than
many other population estimates.

The lower number—which called for the
Chicago area’s population to grow at about
half the rate of previous years—had the ef-
fect of dampening the aviation forecast.

Where Landrum & Brown had forecast 61
million passengers for the year 2015 in its
1995 study, it now predicted only 46 million
passengers in its revised forecast. (Last year,
about 36.3 million passengers boarded planes
at O’Hare.)

‘‘A realistic forecast proves a new rural
airport is not necessary for the region,’’
Landrum & Brown concluded in a summary
of its findings.

Though it’s too soon to say if Landrum &
Brown’s prediction is off the mark, one thing
is certain: The population number it used
was far too low. Already, the population in
the Chicago region has exceeded the forecast
for 2007 that Landrum & Brown used for its
study, according to estimates by the U.S.
Census Bureau.

‘‘What L&B did was just go looking for low
numbers,’’ said Suhail al Chalabi, a state
aviation consultant. ‘‘Nobody has used num-
bers this low before.’’

Officials at Landrum & Brown declined to
comment.

Despite some misgivings, the FAA accept-
ed the city’s low forecasts for O’Hare, even
though its forecasts show that the number of
passengers at O’Hare will grow twice as fast
in the next 15 years as the city predicts.

‘‘The problem is one of political intrusion
into the technical process,’’ U.S. Rep. Jesse
Jackson Jr. (D–Ill.) wrote in a Sept. 20 letter
to Transportation Secretary Rodney Slater.
‘‘Mayor Daley has argued that there is no
need for new runways, not at O’Hare and
definitely not in the south suburbs.

‘‘He has made sure the statistics agree,’’
wrote Jackson, who believes a Peotone air-
port would help his district. ‘‘The aviation
planning process in Chicago, once a national
model, is being corrupted and is truly a tech-
nical disgrace.’’
Changing positions—running from runways

The latest position out of City Hall is that
it won’t stand in the way of Peotone—‘‘They
can go build it,’’ the mayor now says—and
that new runways at O’Hare are unnecessary.

The Daley administration now says it can
meet demand at O’Hare through a $3.2 billion
building program called World Gateway that
is under review by the FAA. It calls for new
terminals, parking spaces and expanded
light-rail service.

It does not call for new runways, and city
officials contend O’Hare has sufficient capac-
ity through 2012. Officials, however, decline
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to say exactly how many planes the airport
can handle, and some experts think O’Hare is
out of room now.

‘‘On the whole, the system works awfully
well,’’ Aviation Commissioner Thomas Walk-
er said in a recent interview. ‘‘We will have
to get used to the occasional inconven-
iences.’’

Though it might be logical for the city to
lobby heavily for additional runways at
O’Hare, it would be bad politics.

If Daley were to argue for a new runway,
his Republican foes likely would pounce on
that as evidence that a new airport in
Peotone is needed.

Also, the Republicans hold all the cards
when it comes to O’Hare expansion. Final ap-
proval for new runways rests with the gov-
ernor’s office, and a Republican has been
governor since 1977.

To make room for the runway, Daley
would have to use the city’s condemnation
powers to take a significant chunk of
Bensenville, a leader in the efforts to block
an expansion of O’Hare. Among the prop-
erties the city would bulldoze are the Garden
Horseshoe neighborhood—home of more than
2,000 people—as well as 28 businesses, a ceme-
tery near St. John’s Catholic Church and a
water tower.

While Daley remains noncommittal on
runways, his longtime supporters in the
business community now say they are cru-
cial to the future of O’Hare and the local
economy. United Airlines and the Civic Com-
mittee of the Commercial Club of Chicago,
an influential business group, say there is an
immediate need for a new runway at O’Hare.

The Republican opposition to new O’Hare
runways has been staunch. With political
power bases in the airport’s shadows, Philip,
U.S. Rep. Henry Hyde (R–Ill.) and state Atty.
Gen. Jim Ryan have fought on behalf of con-
stituents who don’t want jet noise to in-
crease in their communities.

A suburban airport, which is supported by
Gov. George Ryan and other key Repub-
licans, also would give Republicans access to
the aviation jobs and contracts that Daley
now solely controls.

While Chicago remains mired in political
gridlock, mayors and other governmental of-
ficials across the nation have risked the po-
litical capital to increase capacity at their
airports.

Since 1995, relatively little airport expan-
sion took place nationally—a total of four
new runways, five runways extensions and
one runway reconstruction at nine of the 27
hub airports.

However, over the next eight years, the
pace of construction will triple. Seventeen of
the hubs are building or have plans for 17
new runways, 12 extensions and one recon-
struction, all to be completed by 2008.

One important reason for the shift in to
high gear is that the opposition of neigh-
boring municipalities to airport expansion is
now being blunted or overridden. For dec-
ades, complaints about noise and pollution
have kept airport expansion projects in
check.

But increasingly, court officials and legis-
lators are deciding those concerns are out-
weighed by the importance of the air traffic
system to the U.S. economy and the needs of
millions of air travelers.

‘‘Virtually every other major airport in
the country has added or is adding ground
capacity,’’ said R. Eden Martin, president of
the Civic Committee of the Commercial Club
of Chicago, whose members include the
major airlines and which has opposed a
major airport in Peotone.

‘‘Why don’t we do in Chicago what an en-
lightened airline industry, business commu-
nity and political leadership was able to do
in Atlanta?’’ Martin said.

In Atlanta, city, regional and state leaders
came together in support of a new runway at
Hartsfield International Airport, which is
now outdistancing O’Hare as the world’s
busiest airport. Yet, in winning expansion,
Hartsfield had one huge advantage over
O’Hare: Partisan politics was never an issue
because nearly all major political players in
Atlanta and Georgia are Democrats.

Even so, negotiations took nearly a dec-
ade, and it wasn’t until late last year that a
key compromise was reached with College
Park, a municipality that borders the air-
port and will be truncated by the new run-
way. The town got money to move a conven-
tion center and develop hotels, office build-
ings and car rental facilities. In return, it
will lose 100 businesses and the homes of
2,500 people to demolition.

That’s the same sort of price that Bridge-
ton, a middle-class suburb of St. Louis, is
going to pay because of plans to expand
Lambert-St. Louis International Airport.

Unlike College Park, Bridgeton has been in
court, fighting the plans that would level six
schools, at least two parks, six churches, 75
businesses and nearly 2,000 homes. But, in
April, the Missouri Court of Appeals over-
ruled the municipality’s objections to the
expansion, concluding, ‘‘The substantial ben-
efits conferred by the operation of the air-
port on the public clearly outweigh the in-
terest of Bridgeton. The expansion of Lam-
bert Airport is essential to its survival.’’

Among the 27 hub airports in the U.S.,
O’Hare is the only one that hasn’t built a
new runway and has no plans to do so.

Former Gov. Edgar, a Republican who par-
ticipated in the airport feud during his eight
years in office, now says the time has come
to forget politics and address a critical issue
for the region.

‘‘There’s a good case for a new runway at
O’Hare,’’ Edgar said. ‘‘There’s a good case for
a new airport in the south suburbs. The
longer we wait, the more acute the problem
is going to be.’’

THE THIRD CHICAGO AIRPORT FACT SHEET

The Federal Aviation Administration has
called for a major expansion of U.S. airports
to meet increased demands on aviation. In
2020, Chicago’s regional demand will be two
and a half times that of 1993, double that of
1999. By 2001, over 7.1 million projected
enplanements in the Chicago region will not
be accommodated unless the South Suburban
Airport is built.

Five independent studies on the need for
an additional airport in the Chicago region
concluded a third airport should be built.
The studies concluded the third airport will
have no negative impact on either Midway or
O’Hare Airports. Instead, it would bring over
$9 billion, annually, to our region, above and
beyond that of the existing airports by 2010;
over $16 billion by 2020.

The initial study, the Chicago Airport Ca-
pacity Study, concluded that neither Mid-
way nor O’Hare Airports could be expanded
to meet Chicago’s long-term air transpor-
tation needs. With the release of the state’s
1994 and 1995 demand forecast studies, it be-
came clear that Midway and O’Hare Airports
would be at or near capacity by the year
2000. By 1999, we have watched capacity con-
straints cause major delays at O’Hare; and,
by ripple effect, throughout the nation.

Building a new airport ensures that Chi-
cago remains the nation’s prime aviation
hub into the next century. It also creates a
wide array of airport-related jobs and con-
tributes major revenues to state and local
governments. A third airport means 236,000
new jobs and $5.1 billion in annual wages, by
2020.

IDOT studies state that capacity con-
straints at O’Hare will, first, cause airlines

to eliminate commuter air service and, then,
all aviation services to cities within 150
miles of Chicago. This trend began in 1992,
with airlines increasing fares to downstate
communities, resulting in less passenger
traffic. The airlines then cut commuter serv-
ice and, eventually, may eliminate all serv-
ice to downstate communities; many already
have lost service. Eventually, the ability of
the Chicago region to attract and retain
businesses, jobs and residences would be af-
fected. In 1998 and 1999 some of these lost
services were restored, due to adverse pub-
licity, intensive lobbying by officials, and
pending Federal legislation.

In 1996, IDOT stated that, in order for the
Chicago region to continue as a major trans-
portation and commercial center in the 21st
century, the South Suburban Airport should
be ready by 2001. However, political maneu-
vers have kept the project in limbo. But ca-
pacity constraints and their impacts con-
tinue to multiply. O’Hare already operates,
for safety reasons, under FAA restrictions on
the number of flights; but Congress is plan-
ning to lift these caps. Midway cannot be ex-
panded to include more or longer runways,
barring the displacement of surrounding
homes and businesses. Although it will not
increase capacity, more than $2 billion will
be spent on landside improvements at these
airports.

Over the next 20 years, employment in the
14-county region is expected to grow by al-
most two million jobs. With the new airport,
jobs from Chicago’s three airports will grow
to 674,000, almost 10 percent of the region’s
total employment in 2020. Without the new
airport, projected job growth in the 14-coun-
ty region will be reduced by 535,000. In the
six-county region, the reduction would be
415,000 jobs. The economies of many cities
within 150 miles of Chicago will be adversely
affected as their traditional businesses, fi-
nancial and personal ties are cut or strained
and transferred to competing regional hubs.

The location selected for the third airport
is 23,845 acres of land 15 miles south of the
Chicago city limits. The new airport will re-
sult in a better distribution of jobs to the ex-
isting population; improved accessibility to
jobs for minority populations: and a more-
balanced regional growth. The site is the
closest feasible to the Chicago urban area
and has no significant environmental con-
cerns.

The proposed Third Airport would bring
jobs and development to a mature portion of
the region, hard hit by industrial automa-
tion. It makes use of an in-place transpor-
tation infrastructure and provides access to
nearby inexpensive land for development. It
will allow residents of the South Side to re-
duce both travel time and costs to their jobs.
It will bring revenues to municipalities with
the highest tax assessments in the region. It
is smart growth.

[From Crain’s Chicago Business, Jan. 29 2001]
HIGH COST OF GRIDLOCK

STALEMATE OVER AIRPORT EXPANSION IS
STARTING TO INFLICT DAMAGE

(BY GREG HINZ)
Gov. George Ryan had barely dispatched

his bagel and eggs when members of the Illi-
nois Business Roundtable gave him cause for
indigestion.

Chicago’s economic crown jewel, its once
world-leading aviation system, is in trouble,
the audience of leading corporate executives
bluntly told the governor at the private
breakfast meeting late last fall. O’Hare
International Airport is not being taken care
of, the executives asserted.

In fact, O’Hare now is so beset by delays,
congestion and cancellations that financial
services giant Household International Inc.
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is locating new jobs out of state, Chairman
and CEO William Aidinger informed Mr.
Ryan. When Prospect Heights-based House-
hold has been expanding, he said, it’s been
expanding someplace else.

That message is every bit as ominous as it
sounds for the Chicago-area economy. A dec-
ade of scorched-earth political warfare over
O’Hare is beginning to take a toll, threat-
ening the city’s status as the nation’s trans-
portation center and its draw as a corporate
headquarters and services center.

Now, the engine that has generated an esti-
mated 500,000 jobs and $35 billion a year is at
risk of losing momentum. And continued
constraints at O’Hare could cost the region
up to $10 billion a year in lost economic ac-
tivity—from business meetings to larger-
scale corporate investment—according to
one recent study.

Clearly, business, jobs and investment
aren’t coming to Chicago—at least not to the
extent they might be, had government lead-
ers resolved the fight over whether to add
runways at O’Hare or build a new airport in
Peotone. In the end, they may have to do
both. In the meantime, cities such as Denver
are nabbing marketshare.

‘‘Could Chicago lose critical mass as a
business services center? It’s a strong possi-
bility,’’ says William Testa, senior econo-
mist and vice-president of the Federal Re-
serve Bank of Chicago. ‘‘Everything that’s
growing (in the Chicago economy) is depend-
ent on that engine called O’Hare Airport.’’
Already in a hole

The situation is so troublesome that
former Gov. Jim Edgar for the first time is
revealing that he tried to cut an airport ex-
pansion deal just before he left office two
years ago. Pressure is rising fast on Mr.
Ryan and Mayor Richard M. Daley to finish
the job.

Most of the evidence of damage is so far
circumstantial. Few business people will
talk about why they chose to locate a new
facility elsewhere. But as former Chicago
Aviation Commissioner Jay Franke puts it,
‘‘By the time you know for sure you’ve been
hurt in this business, it’s too late. It will
take 15 years to dig out the hole.’’

How deep is the hole? Though some data
are debatable, a general trend is clear:

The city is losing marketshare in the na-
tionwide aviation business, with O’Hare pas-
senger volume growing at just two-thirds the
national rate in the past four years and do-
mestic enplanements—the number of people
boarding planes—down two years in a row.

‘‘The picture at O’Hare continues to dete-
riorate,’’ says Robert Baker, vice-chairman
of American Airlines, which is buying Trans
World Airlines and intends to expand TWA’s
St. Louis hub. ‘‘Unless O’Hare is operated
better than it has been and is allowed to
grow with the rest of the economy, its com-
petitiveness will decline.’’

O’Hare’s connecting, or hub business, is
moving elsewhere, dropping from 60 percent
of domestic enplanements in 1993 to a pro-
jected 52 percent by early in the next decade,
according to the Department of Aviation.

The loss of hub traffic means that O’Hare
stands to lose the large number of destina-
tions and flights that make Chicago such a
draw for corporate meetings, trade shows
and even business expansion. That loss could
jeopardize O’Hare’s far more lucrative long-
haul domestic and international business,
which draws on passengers from feeder cit-
ies.

‘‘The challenges Chicago is facing give us
an opportunity to pick up some of their traf-
fic,’’ says Amy Bourgeron, deputy manager
of aviation at Denver International Airport,
a key and fast—growing hub for Elk Grove
Township-based United Airlines. ‘‘We have
the ability to grow.

Decisionmakers say that O’Hare’s reputa-
tion as a good place from which to do busi-
ness is down—way down—with congestion
costing Chicago businesses an estimated $3
billion last year in lost time and expenses,
according to an analysis by Deloitte & Tou-
che LLP (Crain’s, July 31).
Terrible reputation

‘‘In the marketplace, the perception is that
Chicago is a horrible place to go through,’’
says Stephen Stoner, a facilities location ex-
pert who heads the U.S. real estate con-
sulting practice for Arthur Andersen LLP.
‘‘If I were the mayor, I’d be nervous. ‘‘

Confirmation that a problem exists comes
from a surprising source—Mr. Edcrar, a Re-
publican known for his supposed anti-Chi-
cago attitude and support for a third airport
at Peotone.

The former governor says he quietly at-
tempted to negotiate a pact with Mr. Daley
at the end of his term in 1998 in which he
would have agreed to a new runway at
O’Hare, in exchange for the mayor signing
off on construction of a Peotone airport
using state and federal funds.

Mr. Daley says such a conversation never
occurred. But Mr. Edgar says he made the
previously unreported offer because he con-
cluded that airport gridlock is costing Illi-
nois. ‘‘If we don’t do something now, we’re
going to be in trouble in years to come,’’ he
says. (See story, this issue.)

National political leaders, too, are getting
involved. ‘‘We either expand O’Hare Airport,
or we build another airport, or both,’’ Sen.
John McCain, R-Ariz., declared during a Sen-
ate Commerce Committee hearing last sum-
mer.
Capacity issue is critical

The shortage of runway space—‘‘capacity
constraints’’ is the industry label—obviously
isn’t the only cause of O’Hare’s woes. Labor
strife and technological snafus, bad weather
and federal limits on the number of flights
all have contributed to the airport’s declin-
ing stature.

But at the center of the problem is the
need for one or more runways, which would
offset or ease the other constraints as O’Hare
gears up for possible expansion with the
scheduled lifting of flight slot controls in
2002.

‘‘The region needs new runway capacity,’’
argues Chicago attorney Joseph Karaganis,
who has made a career fighting O’Hare but
does not dispute the notion that something
must be done. ‘‘The question is where to put
them.’’

Two major studies in recent years con-
cluded that the local economy would take a
big hit if the airport capacity problem were
not solved. The first was a 1996 Dallas/Fort
Worth review by the Regional Economics Ap-
plications Laboratory (REAL), a joint ven-
ture between the University of Illinois and
the Federal Reserve Bank of Chicago.

REAL concluded that allowing airport ca-
pacity here to grow as much as the market
demands would create up to 55,000 jobs in
aviation-related fields alone by 2018, and add
$15.7 billion in direct value to the metropoli-
tan-area economy.

Geoffrey Hewings, one of the chief authors
of that study, says he has not since at-
tempted to measure whether capacity con-
straints indeed have begun to exact a toll,
but believes they’re ‘‘starting to. We were
suggesting, that, by 2001 or 2002, we’d begin
to see a 1 percent or 2 percent loss (of poten-
tial growth).’’

Two subsequent studies by the Chicago of-
fice of Booz Allen & Hamilton, a consulting
firm commissioned by the Civic Committee
of the Commercial Club of Chicago, reached
similar conclusions. Even if some version of
Peotone is built, ‘‘artificially constraining

O’Hare at the current levels of 900,000 (flights
a year) could cost $10 billion annually’’ in di-
rect spending on passenger services and indi-
rect benefits from economic activity such as
corporate meetings, the study concluded.
Incentives disappearing

Booz Allen derived that number by making
a key but logical assumption: When capacity
is limited, airlines will focus on the most
profitable side of their business here and ig-
nore less lucrative traffic.

As Booz Allen saw it, high-margin inter-
national passengers are the most valued,
worth $2,310 each to the regional economy.
Next in line are Chicago-area residents fly-
ing to or from other North American cities—
known as origin and destination (O&D) pas-
sengers—worth $1,200 each. Last in the pri-
ority queue: those flying here from smaller
Midwestern cities, and connecting pas-
sengers who can be dispatched to other hubs,
such as Atlanta, Dallas and Denver; they’re
worth $430 each.

Over time, connecting traffic and flights to
smaller cities will tend to be displaced, Booz
Allen concluded. If enough of those go, there
eventually will be ‘‘less incentive for airlines
to focus international growth investments
on Chicago.’’

The reason: Why should, say, Iberia Air-
lines run service to Chicago rather than De-
troit if Detroit has more flights to smaller
American cities where Iberia’s passengers
live?

Right now, international traffic is perking
along nicely at O’Hare, rising nearly 50 per-
cent in just the past four years. But the
process of dumping short flights in favor of
long flights, and connecting traffic in favor
of O&D business, has begun, according to
Suhail and Margery at Chatabi, principals in
Chicago-based at Chalabi Group, the state
consultant on the proposed Peotone airport.

While Chicago once was an aviation leader
known for above-average growth, O’Hare op-
erations have been flat in recent years, and
domestic enplanements actually are down,
Ms. al Chalabi notes. ‘‘The airlines are put-
ting more of their (connecting) schedule in
other hubs.’’

Consistent with that loss of hub traffic,
Mr. al Chalabi points to figures he’s derived
from federal reports that suggest O’Hare is
indeed losing marketshare. O’Hare
enplanements were up just under 9.0 percent
between 1995 and 1999, those data indicate—
compared with an average 13.5 percent in-
crease for the nation’s 68 largest airports,
and well below increases at rival hub air-
ports such as Dallas/Fort Worth (17.2 per-
cent), Denver International (15.3 percent)
and Atlanta Hartsfield (29.7 percent).

If booming Midway Airport is included, the
metro-Chicago hike is slightly more than 13
percent, near the 9 national average, Mr. al
Chalabi concedes- But Midway soon will hit
capacity and be unable to capture O’Hare
overflow, he argues, and the O’Hare increase
largely is driven by international, not do-
mestic, business.

Aviation Department reports indicate that
O’Hare’s domestic business almost certainly
fell for the second year in a row in 2000, down
1.2 million passengers, or nearly 2 percent,
and that the number of O&D enplanements is
at its lowest level since 1995. Remarkably,
that flat-to-down performance came during,
a period of unparalleled prosperity, when air
travel nationally was rising 2 percent to 3
percent a year.
Runways not the key, city says

But City Aviation Commissioner Thomas
Walker reads the figures differently. Chi-
cago’s aviation market is ‘‘mature,’’ he in-
sists, and O’Hare won’t need any O’Hare is
losing new runways until at least 2012.

O’Hare has been held back not by a runway
shortage but by federal slot rules, argues Mr.
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Walker, whose boss, Mayor Daley, has made
it clear the city does not want to discuss
runways now. In fact, Mr. Walker says, ‘‘the
runway capacity we have isn’t matched’’ by
the number of available gates, taxiways and
other ground facilities needed to handle the
planes that do land.

O’Hare plans to remedy that situation with
its $3-billion World Gateway plan, which will
add two terminals and up to 32 gates, Mr.
Walker says. Even so, O’Hare will grow more
slowly than other U.S. airports, he con-
cludes. ‘‘There just aren’t that many more
destinations to serve, or that many which
are underserved.’’

Ramon Ricondo, a consultant who works
for O’Hare and other airports around the
country, says it’s ‘‘too soon’’ to worry about
recent weakness in O’Hare’s domestic busi-
ness. ‘‘You could have any number of things
going on,’’ he says, with one major carrier or
another temporarily moving traffic to suit
its particular needs.

‘‘If O’Hare was less desirable,’’ Mr. Ricondo
concludes, ‘‘you wouldn’t see United and
American fighting so hard to get more oates
here.’’

But other data released by Mr. Walker’s
department indicate that O’Hare’s hub busi-
ness has been down over an extended period,
dropping from 60 percent of the airport’s do-
mestic enplanements in 1989 to 55.5 percent
in 1995. The figure has recovered a bit in the
intervening years, but the city projects it
will fall to 51.8 percent by 2012.

Additionally, while O’Hare continues to at-
tract non-stop service to new destinations,
many of them overseas, it is losing flights to
smaller Midwestern cities.

Between December 1996 and December 2000,
O’Hare added non-stop service to 32 new loca-
tions—including Hong Kong; Istanbul, Tur-
key; Osaka, Japan, and Krakow, Poland—ac-
cording to Official Airline Guides, an Oak
Brook-based division of Britain’s Reed
Elsevier plc Group. During the same period,
the airport lost non-stop service to 15 cities,
including Decatur, Danville and Sterling, Ill.
Terre Haute, Ind., and Mason City and Sioux
City, Iowa.
Future performance a concern

Industry experts say there is reason for
Chicago to be concerned.

American Airlines’ Mr. Baker says he wor-
ries that O’Hare’s performance will further
deteriorate when carriers try to add more
flights after the slot cap is lifted in 2002. He
points to the chaos that enveloped New
York’s LaGuardia Airport last summer when
slot controls were lifted temporarily there.

‘‘There’s no way to add Chicago capacity
without dragging (performance) down,’’ says
Mr. Baker, who was interviewed before
American announced plans to buy TWA.
‘‘That would affect Chicago’s viability.’’

Thomas Hansson, one of two chief authors
of the Booz Allen report, concurs that
O’Hare operations are ‘‘at capacity.’’

Walter Aue, American’s vice-president for
capacity planning, confirms that his airline’s
expansion here will be ‘‘focused internation-
ally,’’ even though it also would like to add
service from Chicago to the East Coast.

Other carriers’ decisions in recent years to
open hubs in cities such as Cincinnati and
Detroit are a sign of what’s occurring, he
adds. ‘‘They’re a reflection that O’Hare
hasn’t grown in 20 years. O’Hare should be
growing at a greater rate than it is,’’

Howard Putnam, a former United vice-
president who later headed Southwest Air-
lines and the now-defunct Braniff Airways,
says he hears one statement a lot from top
airline pros: ‘‘We don’t have enough con-
crete’’ in Chicago.

Mr. Putnam says he hasn’t examined the
latest data on whether O’Hare is losing

marketshare, and notes that the data likely
can be interpreted in various ways, but he’s
nonetheless made up his mind about O’Hare:
‘‘I haven’t been there in three years. I go
anywhere else I can to avoid it.’’

Even Chicago’s hometown airline, United,
is avoiding Chicago to some degree. Though
its headquarters is on the north edge of the
airport, the carrier confirms that other hubs
like Denver are getting business that O’Hare
can’t handle. (See story, this issue.)

Things are so tight here that a labor ac-
tion or bad weather has a ripple effect—for
example, the stranding of thousands of
United passengers last summer.

As serious as O’Hare’s problems are, the
more basic question for Chicago is whether
the airport wars have begun to claim victims
throughout the broader economy.

Some say not yet, but they’re worried.
‘‘There is such a solid base of business here

that they see themselves surviving in spite
of O’Hare,’’ says Laurie Stone, president of
the Greater O’Hare Assn. of Industry and
Commerce, a 1,200-member business group. ‘‘I
don’t see very much political leadership.’’
Marginalizing O’Hare

Others—particularly in growing, transit-
dependent fields such as law, accounting and
banking—have begun to adjust their work
habits, or fear they will have to soon.

Diane Swonk, chief economist at Chicago’s
Bank One Corp., crew so fed up with O’Hare
that she began flying, out of much smaller,
but more dependable, Midway. Once there,
she discovered that a lot of other bankers al-
ready had made the move.

Michael Krauss, chief marketing officer at
DiamondCluster International Inc., says em-
ployees at his Chicago-based high-tech con-
sulting firm survived last summer’s flying,
woes by, among other things, making more
conference calls.

But some companies already have decided
to sidestep O’Hare.

Michael Lynch, director of public affairs at
Illinois Tool Works Inc., says flying per-
sonnel to Detroit for a weekly meeting with
big, auto clients became such a hassle that
the Glenview-based manufacturer has cut
way back on trips. Instead, the firm taps the
teleconferencing network it recently built at
20 locations worldwide.

In fact, the company is so fed up with
O’Hare that it almost located a new manu-
facturing facility near St. Louis, deciding on
Ottawa, in LaSalle County, at the last
minute only because of other factors, Mr.
Lynch says. ‘‘O’Hare is being, marginalized.
No. I priority

That view is being expressed more and
more.

Lester Crown, the industrialist and fin-
ancier who heads the Civic Committee’s
aviation panel, says that when he speaks
with his colleagues from other cities, they
say two things about Chicago It’s ‘‘a wonder-
ful place to be,’’ and ‘‘O’Hare is a mess. What
a shame.’’

For those who want to keep the region
prosperous, he adds, ‘‘nothing, could be of
more benefit’’ than ending Chicago’s air
gridlock. ‘‘Anything else pales in
comparison.’’
IS POLITICAL BREAKTHROUGH ON THE RADAR?
Amid the harsh words and political flak

that dominate Chicago’s airport wars, a sur-
prise is emerging: the outline of a potential
compromise.

At first glance, airport peace seems as
likely as a Cubs World Series sweep. After
all, O’Hare’s politically powerful neighbors,
led by the Suburban O’Hare Commission, not
only want to cap growth but also complain
bitterly about noise and air pollution. And
Mayor Richard M. Daley, by all accounts, is

unwilling to even acknowledge that an air-
port capacity problem exists, much less sit
down and bargain.

But after a decade of dogfights over O’Hare
and Peotone, there are signs the region may
be at a critical turning point. With a new
president, a governor perhaps in search of a
legacy and a business establishment that’s
increasingly vocal about O’Hare’s impor-
tance to its growth, the logjam could break.

The wild card is Mr. Daley and whether
he’s willing to push when pushing might
work. Asked repeatedly in various forums
about the airport problem, Mr. Daley dis-
misses discussions about the need for addi-
tional runway space. As for Peotone, the
mayor usually responds, ‘‘If they want to
build it, they should go buy the land.’’

There are reasonable compromises out
there,’’ says U.S. Rep. William O. Lipinski,
D-Chicago, who holds a crucial bargaining
post as the ranking Democrat on the House
Aviation Subcommittee. ‘‘Whether there are
people out there who are reasonable, I don’t
know.’’

Another top Democrat may be jumping
into the fray. Illinois House Speaker Michael
Madigan is considering forming a committee
on aviation, aides to the Chicago Democrat
confirm. The panel would give Mr. Madigan a
platform to raise his profile on the subject of
runway and airport expansion.

One sign auguring in favor of the obvious
compromise—a runway or two plus new
western ground access at O’Hare, and a small
airport at Peotone—is that the public posi-
tions of some of the major players are closer
than is generally realized.

For instance, while Suburban O’Hare Com-
mission lawyer Joseph Karaganis argues
that Peotone will be a financial flop unless
limits are imposed on O’Hare operations,
state Transportation Secretary Kirk Brown,
Peotone’s original patron, disagrees.

He says Peotone ‘‘absolutely’’ needs nei-
ther caps at O’Hare nor a portion of O’Hare-
generated passenger fees: ‘‘You don’t need to
take traffic from O’Hare.’’ Mr. Brown wants
the state to build a $500–million starter field
at Peotone using state and federal funds.

The goal is to build an airport with point-
to-point flights, not a hub, that would start
out slowly and build, like Midway,’’ he says.

Such a position should please executives
such as Robert Baker, vice-chairman of
American Airlines. He says American does
not want to be forced to pay for dual hubs at
O’Hare and Peotone, since the vast majority
of its passengers live closer to O’Hare, but
concedes that ‘‘some small amount of local
service might work’’ at Peotone.
The Midway factor

Another example: City gripes that building
Peotone could kill Midway Airport appear to
be overblown, at least legally.

It is true that leases signed by Southwest
Airlines and other Midway carriers allow
them to leave under certain conditions. But
those conditions are limited to cases in
which the city itself develops another air-
port within 50 miles, or in which someone
else does and thereby forces ‘‘material limi-
tations on operations’’ at Midway, according
to the city’s lease with Southwest.

One well-placed city official concedes that
the language is ‘‘intentionally vague.’’ And
Southwest’s director of property, Peter
Hampton, acknowledges that mere competi-
tion from Peotone would not be enough to
cancel the lease, but argues that the mean-
ing of ‘‘material limitations’’ might have to
be resolved in court.

Driving a possible compromise: political
change. The relationship between Mr. Daley
and Gov. George Ryan is as congenial as the
relationship between Mr. Daley and former
Gov. Jim Edgar was icy—and both officials
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are under increasing pressure to work things
out now, while they still can.

Though the mayor flatly denies that he
met with Mr. Edgar to discuss airport issues
in 1998, Arnold Weber, who was president of
the Civic Committee of the Commercial Club
of Chicago, says the big-business lobbying
group helped arrange the meeting and that
Mr. Edgar briefed him on its outcome two or
three days later.

I never ever had a conversation with him
on that subject,’’ Mr. Daley says. Asked if he
could work with Mr. Ryan on a compromise,
he says, ‘‘I don’t know. This is the governor’s
standoff.’’

Why the mayoral reticence?
Some say Mr. Daley never got over his bad

airport experience of several years ago, when
the proposed Lake Calumet field was quickly
shot down, and is unwilling to expend more
political capital. Other political insiders say
Mr. Daley’s mind is on a more practical mat-
ter: tens of millions of dollars in jobs and
contracts that friends and associates control
at O’Hare.

But the mayor may not be able to duck
much longer. With Republicans, rather than
the anti-Peotone Clinton White House, now
running the U.S. Department of Transpor-
tation, Mr. Daley runs the risk of the GOP
winning crucial federal approval to build
Peotone without giving O’Hare anything.

The pressure on Mr. Ryan is even more
acute. A dealmaker par excellence, Mr. Ryan
could cut the mother of all deals on Chicago
airports, State law gives him the power to
unilaterally approve more runways at
O’Hare. But with federal prosecutors having
badly damaged his reputation, Mr. Ryan’s
time in office may be running short.
Hastert could weigh in

There is one other key figure: U.S. House
Speaker J. Dennis Hastert, R-Yorkville.

Unlike powerful DuPage County politi-
cians such as Illinois Senate President
James ‘‘Pate’’ Philip and U.S. Rep. Henry
Hyde, R-Addison, he tends to favor O’Hare
expansion because his district is far enough
from the airport to be insulated from noise
problems but close enough to share its eco-
nomic benefits. If the city, as part of a run-
way deal, agrees to add a western entrance
to O’Hare—just minutes away from Mr.
Hastert’s district—the speaker might bite,
insiders say.

Bottom line: ‘‘A deal is possible. There’s
probably as good a chance now as ever,’’ says
one top Springfield insider. ‘‘At some point,
I think the governor will be willing to talk.’’
But will Mr. Daley talk, too?

DENVER’S SKIES FRIENDLIER AS UNITED
EXPANDS

With 450 departures a day from O’Hare
International Airport and its corporate head-
quarters just a few blocks away from the ter-
minals, United Airlines might be said to
have a major investment in Chicago’s avia-
tion system. But when it comes to growing
its mid-continent hubs, United’s rising star
is located a thousand miles away from its
hometown, in Denver.

United has added dozens of flights at Den-
ver International Airport since 1995, while
its O’Hare operations and passenger flow
have barely edged up.

‘‘Our ability to grow (O’Hare) has been lim-
ited,’’ says Kevin Knight, United’s vice-presi-
dent in charge of route development, blam-
ing a shortage of gates that will be only par-
tially alleviated by O’Hare’s pending expan-
sion, about-to-expire federal slot rules and a
shortage of runways that shows no sign of
easing.

‘‘One of the major challenges we face is
getting airplanes out of the airport,’’ he say.
‘‘That means runways.’’

The carrier’s pending acquisition of US
Airways Group Inc., with its coveted East

Coast routes that will provide a lucrative
feed for long-haul domestic and inter-
national flights, will enable United to grow
faster than before. But with O’Hare’s current
constraints, it’s possible that Chicago won’t
reap the benefits of a larger, more powerful
United.

The numbers tell a simple story.
At the 6-year-old Denver International,

where United and its United Express feeder
line are dominant, operations have been ris-
ing about 4 percent a year for the past five
years—about the same as in other airlines’
mid-America hubs, such as Detroit, accord-
ing to Mr. Knight. Much of that service is
provided by increasingly popular regional
jets, which carry fewer passengers but re-
quire almost as much runway space as large
aircraft.

But at O’Hare, United’s operations and
enplanements—the number of passengers
boarding planes—are up just 1 percent, Mr.
Knight says.

Since United still wants to grow its high-
margin international business in Chicago
and to serve as many local residents as pos-
sible an their domestic trips, something has
had to give. The something is connecting
hub service, in which out-of-towners fly here
to get a flight to a third city. That service
has begun to head elsewhere.

‘‘The percentage of our passengers that are
local in Chicago has been increasing,’’ Mr.
Knight says, jumping from 38 percent in 1994
to 44 percent in 1999. That means connecting
passengers are down, to 56 percent from 62
percent.

‘‘While we continue to serve the local Chi-
cago market very effectively, we are increas-
ing local service at the expense of connec-
tions,’’ Mr. Knight concedes. ‘‘Some of that
traffic that could go to Chicago is going else-
where.’’

Mr. Knight doesn’t identify any particular
flight or city that’s vanished from United’s
service roster. He insists that United’s re-
cent decision to drop non-stop service from
Chicago to Honolulu—O’Hare passengers now
have to change planes in Los Angeles or San
Francisco en route to Waikiki, just like the
folks from Des Moines—was based on other
factors.

But there are big smiles in Denver, where
the total number of passengers leapt 21 per-
cent to an estimated 39.2 million last year
from 32.3 million in 1996, far surpassing Chi-
cago’s modest 5 percent increase to an esti-
mated 72.4 million in the same period.

United already has added 50 flights a day
in Denver since the city’s old Stapleton Air-
port closed in early 1995, and United Express
service is up 25% in three years. The airline
has agreed to lease 10 more gates in Denver—
more than the eight additional spots it will
get under O’Hare’s pending World Gateway
expansion—and announced last June that
it’s building a $100-million, 36-gate regional
concourse there.

‘‘They are growing here. We like that,’’
says Amy Bourgeron, Denver’s deputy man-
ager of aviation. ‘‘We have competitive ad-
vantages over other airports that have con-
gestion and traffic problems.’’

Mr. Knight does have a little good news for
O’Hare. For at least the next five years, it
will remain United’s single largest hub.

Meanwhile, he has a sharp reply to conten-
tions by city officials that Chicago is a ‘‘ma-
ture’’ market in need of little new service: ‘‘I
couldn’t agree with that. This is a viable,
growing market.’’

[From the Chicago Sun-Times, Feb. 17, 2001]
MAYOR STANDS EXPOSED ON AIRPORT

(By Jesse L. Jackson, Jr.)
Mayor Daley’s erratic posturing on a third

airport in Chicago reminds me of the fabled
emperor with no clothes.

No matter what the emperor said, believ-
able or not, his followers displayed blind loy-
alty.

In the late 1980s, Daley mocked the idea of
a third airport, calling it unnecessary. In
1990, he did an about-face and proclaimed
that Chicago needed another airport or else
the city would ‘‘continue to lose business to
Denver, Dallas, Atlanta and others.’’ Two
years later, in another reversal, Daley de-
clared that Chicago had enough airport ca-
pacity for another 20 years.

So, throughout the ’90s, the city paid hun-
dreds of millions of dollars to consultants,
lobbyists and public relations firms to force-
feed incorrect data to the public and the fed-
eral government, supporting the mayor’s
bogus claim that the city needed no new ca-
pacity. All the while, O’Hare was choking on
congestion, delays and gridlock.

As recently as last month, the mayor and
the city Aviation Department reiterated
that O’Hare needed no new runways until
2012.

Then on Feb. 1, the mayor flipped again,
dropping all pretense and admitting the ob-
vious—that Chicago needed additional capac-
ity. Now the mayor is calling for new run-
ways at O’Hare.

Unfortunately for taxpayers, the mayor’s
deception has come with a heavy price tag.

To pay for his ill-fated third airport, Daley
in 1992 leveraged Congress to enact a $3 tick-
et tax on air travelers. The so-called pas-
senger facility charge was, according to Con-
gress, to be used to increase airport capacity
and enhance airline competition.

Instead, the city committed $3 billion in
passenger facility charge receipts—all those
to be collected through 2017—to expand and
gold-plate terminals, improve taxiways and
aprons, and pay consultants—none of which
adds capacity or competition to the over-
crowded, overpriced O’Hare.

Consequently, passengers are paying for a
new airport but getting increased fares,
delays, cancellations and congestion at
‘‘O’Nightmare.’’

Now, given the mayor’s renewed call for
runways, it is inevitable that City Hall and
O’Hare’s dominant carriers, United and
American airlines, will return hat-in-hand to
ask the federal government and the public to
pony up more money.

After violating the public trust so often,
the mayor wants to be the steward of it. But
his tactics have led to misplaced priorities
and misallocation of funds. Chicago deserves
better.

Fortunately, there is an alternative. The
State of Illinois has proposed building a
third airport near Peotone. As proposed, the
inaugural airport could be built faster,
cheaper, cleaner and safer than a new run-
way at O’Hare.

With Peotone’s stock suddenly rising with
the new administration in Washington,
Daley and his supporters in business and the
media are promoting a compromise. Many
are advocating that O’Hare get a new runway
in exchange for Peotone getting off the
ground. Of course, a new runway at O’Hare
makes Peotone unnecessary for at least sev-
eral more years.

I oppose such a deal. The city has strained
its credibility and blocked the doorway of
opportunity long enough. The region is pay-
ing with lost jobs, market share and tour-
ism. Passengers are paying with high fares
and poor service.

For the sake of safety and fairness,
Peotone must be the taxpayers’ new first pri-
ority. Because the naked truth is, the city,
the mayor and the airlines no longer can be
blindly trusted to ensure that Illinois gets
the best deal.
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A MESSAGE FROM THE MAYOR

(By Richard M. Daly)
Chicago’s Southeast Side, along with the

entire Calumet region, has been in a state of
economic decline since the steel industry
and its related businesses left the area.

The loss of this industrial base proved dev-
astating to many thousands of families
forced to endure years of harder times.

Over the years that followed, there were
many promises of revitalization and major
new industry. None of them amounted to
anything.

There are two realistic futures for this
area.

One is to continue struggling, fighting for
dwindling resources that will never be
enough to restore the area to economic and
environmental health.

A comprehensive clean-up of the industrial
pollution alone would cost hundreds of mil-
lions of dollars that simply are unavailable
from the federal government.

The other future is one that offers tremen-
dous hope: the prosperity of hundreds of
thousands of new jobs and an economic re-
birth that includes a cleanup-up environ-
ment.

It is a future that will cost billions of dol-
lars to create. And there is only one possible
way to raise this money: the Lake Calumet
Airport.

While my airport proposal is good for the
entire City of Chicago, it is the Calumet re-
gion that will most benefit.

Construction and operation of this inter-
national airport will create a huge economic
engine that will pump new life into this re-
gion.

It will bring new prosperity to the entire
area, making it the most dynamic in the
state.

The economic benefits of this project are
so immense—we are talking billions of dol-
lars each year—that it will present no dif-
ficulty to create new communities for those
residents who must someday relocate near-
by.

These communities can even be modeled
after what is now in place—if that is what
the residents desire.

We can do all this. It’s that big a project.
Chicago is a city of neighborhoods and of

families. Many Southeast Side residents
have roots in the area going back genera-
tions.

All of this can be preserved, both in the
city and throughout the Calumet region, as
the new airport takes shape.

I wouldn’t have it any other way.
A few opponents of the airport believe the

area is being asked to sacrifice itself for the
good of the rest of Chicago.

I ask no sacrifice other than to give up the
false promises of the past, in favor of a real
future for the community and all who call it
home.

LAKE CALUMET AIRPORT: THE FUTURE OF
CHICAGO

Chicago’s O’Hare International Airport is
again the busiest in the world for 1990, but
this coveted title did not come by chance.
Chicago worked hard to become the trans-
portation hub of the nation.

Competition in the aviation world is more
intense than ever. Today other cities aggres-
sively pursue this prestigious leadership po-
sition in the nation’s air transportation sys-
tem and the jobs and economic benefits that
go with it.

Not all passengers using Chicago airports
begin or end their trips here. About half are
connecting passengers using the major air-
line hub operations at O’Hare.

This arrangement not only makes them
customers of the airport bringing in revenue,

but also makes available a huge selection of
direct destinations for Chicagoans to points
around the world. This, in turn, makes Chi-
cago a very attractive location for business
and industry that rely heavily on convenient
passenger and air freight service.

Aviation leadership means a great deal to
Chicagoans. If the new airport is not built,
the city will likely continue to lose business
to Denver, Dallas, Atlanta and others that
more aggressively compete with new and im-
proved facilities. Should airline business go
elsewhere, Chicago will lose many of the jobs
it now enjoys.

The central position occupied by Chicago
in the nation’s air transportation system has
been extremely important to the economic
growth and development of the entire region.
The economic impact of O’Hare—the state’s
seventh-largest employer—is more than $9
billion each year and the airport supports
over 180,000 jobs. The Lake Calumet Airport
will be larger in size and generate even
greater economic benefits and jobs.

Forecasts for the future of air travel indi-
cate that Chicago’s present airports will not
be able to handle the increased demands of
air transportation expected in the next cen-
tury. As demand for air service increases,
delays and congestion at Chicago’s airports
are getting worse. As a result, the share of
business handled by Chicago already has
begun to decline.

In 1986, the Illinois Department of Trans-
portation began a feasibility study for a
third Chicago airport. The results clearly
demonstrated that the location that would
provide efficient service to the most pas-
sengers is between Chicago’s Loop and Gary,
Indiana.

Chicago Mayor Richard M. Daley proposed
the Lake Calumet airport site as the best
means for revitalization of the north-eastern
Illinois and northwestern Indiana region. Lo-
cated halfway between the Loop and Gary, it
is ideally situated to attract a significant
share of Chicago’s air transportation mar-
ket. News organizations including the Chi-
cago Sun-Times, Crains’s Chicago Business,
the Chicago Tribune and the Southtown
Economist have recognized the benefits of
the Lake Calumet Airport concept, as have a
broad cross section of community, labor and
business leaders.

Sponsored by the states of Illinois and In-
diana and the City of Chicago, a major study
is now underway of five new airport sites:
the Chicago Lake Calumet location; expan-
sion of the Gary Municipal Airport; Rock-
ville Township in northwest Kankakee Coun-
ty; Peotone, Illinois in Will County; and a lo-
cation on the Illinois-Indiana state line east
of Beecher, Illinois—also in Will County.

The results of this study, to be completed
in Fall 1991, will compare the suitability of
these sites as airports under established fi-
nancial, environmental, social and technical
criteria. The Bi-State Airport Policy Com-
mittee, made up of the appointed representa-
tives of the three sponsors, will review these
findings and recommend a site to be devel-
oped as an airport for the region.

The advantages of the Lake Calumet site
are that it addresses the region’s need for a
new airport, not only by attracting pas-
sengers, but also by improving the environ-
ment (see ‘‘Airport to provide health and en-
vironmental benefits’’, page 2). These advan-
tages make it a strong contender.

The lead time for developing a major air-
port is very long—15 years or more. Several
complex steps must be taken after site selec-
tion is completed. They include: master
planning, environmental review, financing,
land acquisition, site preparation and con-
struction.

The expenses are enormous. At a cost of $5
billion, only location with the financial re-

sources to cover such expenditures can real-
istically aspire to build an airport in today’s
environment. Chicago is the only site with
that capacity.

A new airport will allow Chicago to retain
its leadership in aviation well into the next
century and continue to enjoy the many eco-
nomic benefits inherent in that position.

CHICAGO AVIATION MILESTONES

1927—‘‘Chicago Airpark’’ (now Midway)
opens as the first municipally owned and op-
erated airport in United States.

1932—Midway Airport, the birthplace of
municipal aviation, becomes the world’s
busiest airport, serving 100,847 passengers an-
nually.

1963—O’Hare International Airport is dedi-
cated by President John Kennedy, heralding
the beginning of the jet age in Chicago.

1970—O’Hare continues as the world’s busi-
est airport, serving 29 million passengers an-
nually.

1990—On February 15, Mayor Daley unveils
his proposal for the Lake Calumet Airport to
ensure Chicago’s aviation leadership into the
21st Century.

AIRPORT WILL GENERATE NEW JOBS

As the residents know, the Lake Calumet
areas has been in an economic slump that
has lasted for nearly two decades. Since
many steel mills, factories and neighborhood
businesses were closed, many former workers
have had to take lower paying jobs.

Despite the many promises of jobs from
same local politicians over the years, noth-
ing has been found to replace the good-pay-
ing jobs that used to be plentiful for area
residents.

This is why the Lake Calumet Airport
project is so important for the area. It brings
far more than just an airport. It will revi-
talize the Southeast Side of Chicago and the
entire Calumet region. The airport will gen-
erate thousands of jobs and business oppor-
tunities.

The Lake Calumet Airport will provide an
economic rebirth for an area with a rich her-
itage founded on a strong work ethic. The
airport is expected to generate nearly $14 bil-
lion each year and bring approximately
200,000 new jobs to the region once it be-
comes operational in the year 2010. The jobs
include every line of work in the aviation in-
dustry, along with thousands of positions in
airport spin-off businesses.

The project will require thousands of con-
struction workers to build the airport facili-
ties and the new housing and business devel-
opments that will spring up around the air-
port. These jobs will offer competitive
wages.

The Mayor is committed to establishing a
program that gives residents from the af-
fected communities the first opportunity to
train and apply for these jobs.

The city will develop a comprehensive job
training and employment program by work-
ing with unions, business developers, women-
and minority-owned businesses and area
schools. City colleges and vocational schools
will be encouraged to establish courses to
train residents for the jobs that will be need-
ed at the airport and in the many spin-off
businesses.

The city will encourage business devel-
opers to support the job training programs.
Contractors for the numerous project tasks
will be selected, in part, based upon their
commitment to support the local employ-
ment pool.

PARTIAL LIST OF THE JOBS THAT SUPPORT AIRPORT
OPERATIONS

Occupation Middle Range
Earnings *

Ticket Agent ..................................................................... $26,208–$34,996
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PARTIAL LIST OF THE JOBS THAT SUPPORT AIRPORT

OPERATIONS—Continued

Occupation Middle Range
Earnings *

Line Maintenance Inspector ............................................. 36,400–44,262
Motor Vehicle Mechanic ................................................... 30,555–41,808
Aircraft Inspector ............................................................. 36,400–45,302
Aircraft Mechanic ............................................................. 30,784–39,728
Ramp Service Helper ....................................................... 20,093–34,778
Stock Clerk ....................................................................... 24,814–33,488
Aircraft Cleaner ................................................................ 15,413–28,600
Computer Programmer ..................................................... 25,766–30,576
Computer Systems Analyst .............................................. 34,684–59,202
Janitor, Porter, Cleaner .................................................... 11,315–27,706
Dispatchers ...................................................................... 29,640–55,120

* In 1989 dollars.
Source: U.S. Dept. of Labor, Bureau of Labor Statistics.

SOUTH SUBURBAN AIRPORT: AVIATION DEMAND
IN THE CHICAGO REGION

BACKGROIUND ASSUMPTIONS FOR DEMAND
FORECASTS

Aviation demand is derived from a few
basic factors:

The national/international growth in avia-
tion.

The socio-economic dynamics and growth
of the region.

The location/desirability of the region for
providing connecting flights.

The ability of the region to accommodate
this demand depends on:

The capacity of its airports.
The competitiveness of its fares.

NATIONAL/INTERNATIONAL AVIATION GROWTH

The FAA forecasts a doubling in aviation
growth over a 15 year period.

International enplanements and freight are
growing even more rapidly.

The FAA and the Airports Council Inter-
national have equated this growth to 10
O’Hare Airports.

By 2012, there will be more than 1 billion
enplanements, 2 billion passengers in the
U.S.

SOCIO-ECONOMICS CREATE DEMAND

Since the original aviation forecasts, made
in 1994, the socio-economic performance of
the Chicago region has matched or exceeded
expectations:

In 1990–1996, population and employment
for the 14- and 9-County regions grew at
rates and volumes slightly above those fore-
cast.

The Chicago Consolidated Area (Kenosha
to Michigan City) produced 1,311,000 jobs be-
tween 1970 and 1996; and added 617,260 per-
sons.

The regional planning agencies have in-
creased their 2020 forecasts, to reflect this
growth. So has NPA, author for forecasts
used by City of Chicago.

Woods & Poole Economics (the national
forecast used by IDOT), in its 1999 edition,
expects the Chicago region to produce the
largest volume growth in employment of any
metropolitan region in the U.S.: for 1996—
2020, a 1,118,660 job growth; for 1990—2020, a
1,635,570 job growth.

Chicago’s economy can continue its robust
growth only if it can provide excellent avia-
tion access. And, it can serve the region fair-
ly, only if it provides that access to the
south suburbs.

LOCATION DRIVES CONNECTING FLIGHTS

Because of its central location and high
concentration of jobs and population, the
Chicago region is a critical location for con-
necting flights:

The recent Booz•Allen study, prepared for
the City, forecasts an international growth
that is higher than IDOT’s; and claims that
high ratios of connecting to O/D are not just
desirable, but necessary.

The City of Chicago, in 1998, forecast con-
necting enplanements based on regional lo-

cation; their connecting forecasts were high-
er than IDOT’s.

O’Hare’s current connecting is 54.7%,
slightly under its past average. IDOT as-
sumed 50% connecting for O’Hare in 2001; 51%
for the region.
AVIATION GROWTH PARALLELS IDOT FORECASTS

Since their national forecasts of 1994 (base
for IDOT forecasts), the FAA has generated
five 12-year forecasts, five long-range na-
tional forecasts through 2020, and five ter-
minal area forecasts.

All the FAA national forecasts are higher
than the study’s base forecast.

Although it continues to contest IDOT’s
forecasts, the City of Chicago and its con-
sultants are using forecasts that are nearly
identical.

The City and State are using IDOT socio-
economic and aviation forecasts for all
short- and long-term regional transportation
planning.

Other aviation plans (Gary Airport Master
Plan; Booz•Allen forecasts for O’Hare Inter-
national) are consistent with IDOT forecasts.
CAPACITY CONSTRAINTS JEOPARDIZE ECONOMIC

AND AVIATION GROWTH

The ability of the region’s airports to ac-
commodate demand is a most-serious con-
cern. The Chicago region has reached avia-
tion capacity. These aviation capacity con-
straints have dampened regional growth:

Since 1995, O’Hare’s growth in commercial
operations has stopped.

Domestic enplanements at O’Hare have de-
clined this year.

Small cities have been dropped from serv-
ice.

Booz•Allen says the international market
is not being well served.

Fares at O’Hare have risen above the aver-
age for large airports.

O‘Hare delays have been much greater this
year than last; O’Hare’s delays are among
the nation’s highest and cascade throughout
the nation’s airports.

The FAA has long forecasted such capacity
problems and resultant delays. In 1992 it
forecasted a doubling of airports with delay
problems by 2001.

The forecasts have arrived a bit ahead of
schedule. Without additional capacity, the
economic well-being of both Chicago and the
nation are jeopardized.

THE GROWING IMBALANCE IN THE REGION’S
GROWTH, AND ACCESS TO JOBS

1. The Chicago region has grown robustly
over the past 25–30 years.

Over 1.310 million jobs (1970–96) for the con-
solidated area.

Over 275,000 jobs between 1990 and 1997,
alone, for the six-county area.

2. This growth has been very uneven. The
North has prospered, while the South has
languished.

3. The region’s center has migrated from
Downtown Chicago (with its excellent public
transportation access) to the area around
O’Hare (dependent on autos).

4. The City of Chicago lost over 27,000 jobs
between 1991 and 1997; 11,000 of these losses
were from the South Loop.

5. The suburbs grew by 300,000 jobs. The
areas to the north, northwest and west
(O’Hare-influenced) contributed nearly
200,000 of this growth.

6. With 500,000 jobs in Chicago’s CBD,
versus 450,000 in North Suburban Cook and
150,000 in Northeast DuPage, the economic
center of the region has shifted from Down-
town to O’Hare.

7. Consequently, residents of the South
Side and South Suburbs have commutes to
work that are among the nation’s longest.
There is little public transit between sub-
urbs.

8. These same residents do have the re-
gion’s highest tax rates, however; without
businesses and industries, the residents,
alone, must pay for all their services.

9. New businesses and industries want ac-
cess to major airports. O’Hare’s nearby com-
munities have run out of space to offer. The
South Side has ample land, but no airport.
The ample land also allows the construction
of an environmentally-sensitive airport.

10. To accommodate the economic growth
anticipated over the next 20 years, the Chi-
cago region needs additional airport capac-
ity. To balance the economic growth, it
needs a South Suburban Airport.

SOUTH SUBURBAN AIRPORT: AVIATION DEMAND
IN THE CHICAGO REGION

BACKGROUND ASSUMPTIONS FOR DEMAND
FORECASTS

Aviation demand is derived from a few
basic factors:

The socio-economic dynamics and growth
of the region.

The location/desirability of the region for
providing connecting flights.

The national/international growth in avia-
tion.

The ability of the region to accommodate
this demand depends on:

The capacity of its airports.
The competitiveness of its fares.

SOCIO-ECONOMICS CREATE DEMAND

Since the original aviation forecasts, made
in 1994, the socio-economic performance of
the Chicago region has matched or exceeded
expectations:

In 1990–1996, population and employment
for the 14- and 9-County regions grew at
rates and volumes slightly above those fore-
cast.

The Chicago Consolidated Area (Kenosha
to Michigan City) produced 1,311,000 jobs be-
tween 1970 and 1996; and added 617,260 per-
sons.

The regional planning agencies—primarily
NIPC, but also NIRPC have increased their
2020 forecasts, to reflect this growth.

Woods & Poole Economics (the national
forecast used in the former IDOT study), in
its 1999 edition, expects the Chicago region
to produce the largest volume growth in em-
ployment of any metropolitan region in the
U.S.: for 1996–2020=1,118,660 job growth; for
1990–2020=1,635,570 jobs growth.

NPA, author of the forecasts used by the
City of Chicago in 1998 and once much lower,
in 1999 raised their economic forecasts to
match those of W&P.

LOCATION DRIVES CONNECTING FLIGHTS

Because of its central location and high
concentration of jobs and population, the
Chicago region is a critical location for con-
necting flights:

The recent Booz Allen study, prepared for
the City, forecasts an international growth
that is higher than IDOT’s; and claims that
high ratios of connecting to O/D are not just
desirable, but necessary.

The City of Chicago, in 1998, forecast con-
necting enplanements based on regional lo-
cation; their connecting forecasts were high-
er than IDOT’s.

The FAA’s latest estimates put O’Hare’s
connecting at 54.70% slightly under its aver-
age percentage of the past 15 years. IDOT as-
sumed 50% connecting for O’Hare in 2001; and
51% for the region.

AVIATION GROWTH PARALLELS IDOT FORECASTS

Since their national forecasts of 1994 (base
for IDOT forecast), the FAA has generated
five 12-year forecasts, five long-range na-
tional forecasts through 2020, and five ter-
minal area forecasts.

All the FAA national forecasts are higher
than the study’s base forecast.
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Although it continues to contest IDOT’s

forecasts, the City of Chicago and its con-
sultants are using forecasts that are nearly
identical.

The City and State are using IDOT socio-
economic and aviation forecasts for short-
and long-term regional transportation plan-
ning.

Other aviation plans Gary Airport Master
Plan; Booz Allen forecasts for O’Hare inter-
national are consistent with IDOT forecasts.

CAPACITY CONSTRAINTS JEOPARDIZE ECONOMIC
AND AVIATION GROWTH

While forecasts are an issue, it is the abil-
ity of the region’s airports to accommodate
demand that is most serious. The Chicago re-

gion has reached capacity. Aviation capacity
constraints have dampened regional growth:

Since 1995, O’Hare’s growth in commercial
operations has stopped.

Domestic enplanements at O’Hare have de-
clined this year.

Delays have been significantly greater this
year than last.

Small cities have been dropped from serv-
ice.

Booz Allen says the international market
is not being well served.

Fares at O’hare have risen about the aver-
age for large airports.

ABILITY TO ACCOMMODATE REGIONAL DEMAND
IS DECLINING

In 1998, (FAA statistics) O’Hare slipped to
second place, behind Atlanta’s Hartsfield, in

enplanements. Capacity limited O’Hare’s
growth. The City of Chicago claimed that we
should, ‘‘look at the Chicago aviation system
(O’Hare and Midway) which combined, make
Chicago the world’s busiest system.’’ Unfor-
tunately, this claim is wrong; but a look at
the major regional aviation systems in the
country shows that Chicago is slipping in ac-
commodating its regional demand.

In 1993, the Chicago regional system
ranked second, behind New York, only. By
1998, it was about to slip behind Los Angeles,
but rallied at year’s end. By 2015, however,
Chicago will have slipped to fourth, behind
New York, Los Angeles and Atlanta.

MAJOR AIRPORT SYSTEMS
[Enplanements in thousands and regional rank]

Region 1993 1998
1993–98
growth

(percent)
2015

Chicago (O’Hare, Midway) ........................................................................................................................................................................................................................................ 33,017 (2) 39,231 (2) 16 65,551 (4)
Atlanta ...................................................................................................................................................................................................................................................................... 22,282 (6) 35,255 (4) 53 65,719 (3)
New York (JFK, Laguardia, Newark) .......................................................................................................................................................................................................................... 36,855 (1) 43,895 (1) 20 70,514 (2)
Los Angeles (LAX, John Wayne, Ontario, Burbank) .................................................................................................................................................................................................. 31,878 (3) 38,510 (3) 25 71,377 (1)

1 FAA—Terminal Area forecasts Summary: fiscal Years 1998–2015 estimates had Chicago slipping to 3rd in 1998. FAA—Terminal Area Forecasts Summary: Fiscal Years 1999–2015—source of above data.

Chicago’s slippage, over the five-year pe-
riod (1993–1998) shown, indicates its inability
to accommodate regional aviation demands.

Chicago’s regional growth, at 16%, lagged
far behind Atlanta’s, at 53%.

Chicago also lagged behind the regions
that have capacity-constrained major air-
ports—New York, Washington, San Fran-
cisco and Los Angeles—because those regions
have utilized third and fourth airports.

Recent statistics indicate that O’Hare has
slipped behind in operations, as well as
enplanements, a clear indication of capacity
constraints.

There are no socio-economic reasons for a
dampened regional demand.

OPPORTUNITIES ALREADY HAVE BEEN LOST;
OTHERS WILL FOLLOW

It is always difficult to document events
and forecasts that do not materialize. But if
you trust your forecasts, some estimates can
be made and general conclusions reached.

Over the past decade, the Chicago region
has missed the following opportunities:

When Delta could not accommodate its de-
mand at O’Hare, it moved its Midwest hub
operations to Cincinnati. Cincinnati, with a
metro area population of 1.729 million in 1980
and 1.969 million in 1999, has watched its air-
port grow from 2.300 million enplanements,
in 1986, to 9.327 million enplanements, in
1997; and is forecast to grow to 21.826 million
enplanements by 2015.

Both the U.S. Postal Service and Fed Ex
have built major facilities at Indianapolis
Airport. United Airlines built its mainte-
nance facility there, as well. UPS built
major facilities at Louisville and Rockford
Airports.

United Airlines, Chicago’s hometown air-
line, has developed its European hub at Dul-
les Airport. It now is transferring increasing
numbers of connections to Denver, the air-
port it opposed so vehemently.

Major conventions have been lost, in total
or in part, to the Chicago area. An IDOT
study showed that average fares from across
the country to Orlando and to Las Vegas
were lower than to Chicago despite the fact
that average distances to Chicago are small-
er.

Chicago, over the past several years, has
lot major headquarters. Although many
losses were due to acquisitions/mergers, few
new corporate headquarters have chosen to
locate in the Chicago region. Although prox-
imity to a major airport is one of three fac-

tors determining corporate location, such
proximity in Chicago is both costly and rare.

The region has missed a window of oppor-
tunity when: jobs have grown beyond expec-
tation; financing was available; business eco-
nomic conditions were very good; and com-
mercial development rebounded.

Without a major investment in airport in-
frastructure, by 2020 the Chicago region will
have forfeited: 30.7 million regional
enplanements unaccommodated; 500,000 jobs
and attendant economic opportunities lost.

CHICAGO’S THIRD AIRPORT AND THE FUTURE OF
THE CHICAGO REGION: AN OPPORTUNITY FOR
SMART GROWTH, INFILL REDEVELOPMENT
AND REGIONAL BALANCE

The Midwest and, in particular, the Chi-
cago Metropolitan Area, has had a remark-
able turnaround in economic fortune over
the past decade. It has shed its ‘‘rust-belt’’
image and has produced remarkable eco-
nomic growth.

Between 1990 and 1998, the six-county Chi-
cago area grew by 505,500 persons, a 7 percent
increase. While this percent increase is mod-
erate, the numerical increase is equivalent
to a city larger than Denver.

Between 1990 and 1997, the six-county area
grew by 275,000 jobs, a 9 percent increase. Be-
tween 1970 and 1996, the region (Kenosha to
Michigan City) grew by 1.310 million jobs,
the fifth largest increase in the nation.

Between 1996 and 2020, the Chicago region
is projected to grow by 785,000 persons. This
is a city the size of San Francisco.

Between 1996 and 2020, the Chicago region
is projected to have the largest growth of
any metro area in the U.S., adding 1.118 mil-
lion jobs.

In spite of these significant regional turn-
arounds, the City of Chicago continued to
lose ground. Between 1991 and 1997, the City
of Chicago lost over 27,000 jobs; 11,000 were
from the South Loop. Every one of the City’s
eight major community areas experienced
losses, with the exception of North Michigan
Avenue and the Northwest area around
O’Hare International Airport. The Far
South, Southwest and South communities
experienced the greatest losses.

This development trend extended to the
suburban area. While the six-county Chicago
Area grew by 275,000, the north and north-
west suburbs were the major beneficiaries.
DuPage, Lake and Northwest Suburban Cook
(around O’Hare) Counties contributed 194,000

jobs, or 71 percent of the net growth. With
500,000 jobs in Chicago’s Central Business
District versus 450,000 in North Suburban
Cook County and 150,000 in Northeast Du
Page County, the economic center of the re-
gion has shifted from downtown to O’Hare.

O’Hare International Airport is, undoubt-
edly, the great economic engine it is por-
trayed. But, it has run out of space, both in
the air and on the ground. Its enormous at-
traction, to business and industry, has
brought thousands of enterprises, hundreds
of thousands of jobs, millions of visitors and
billions of dollars, annually, to the Chicago
region. On this, we all agree. But, the area
surrounding it is choking on the develop-
ment. Other areas, particularly the South
Side, are in great need of both jobs and bet-
ter airport access. In fact, the two issues are
closely related.

The massive development attracted by
O’Hare Airport makes airport expansion
there costly, time-consuming, difficult and
intrusive. Traffic often is brought to a near
halt on the expressways leading to O’Hare;
future traffic problems would be compounded
many times over. O’Hare’s neighbors—well-
aware of its many economic contributions—
also are wary of expansion, weary of noise
and traffic, and fearful of possible future
compromises on safety. On the opposite side
of the region—and the other side of the ledg-
er—are the communities of the Chicago
South Side and the South Suburbs. By all ac-
counts, these areas find themselves over-
looked and under-served—primarily due to
their distance from the region’s airports.
This economic disparity is clearly evident
from the following maps, which show job
concentrations in 1960 and 1990. This period
marked major declines in manufacturing
jobs in the region’s South Side; and a rise in
both manufacturing and service jobs in the
North/Northwest, around O’Hare. Airport ac-
cess was the difference.

The solution to the region’s needs is the
Third Chicago Airport. Development of the
Third Chicago Airport is a true urbanist’s
dream: obtaining multiple benefits from one
investment. Why, then, is it being ignored?
When you have two powerful and thoughtful
representatives of the people—Congressman
Henry Hyde saying ‘‘we’ve had enough,’’ and
Congressman Jesse Jackson, Jr. saying ‘‘let
us have some’’—perhaps we should listen to
them. Other representatives—Congressmen
Jerry Weller, Bobby Rush, and Tom Ewing,
Senator Peter Fitzgerald, Governor George
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Ryan, Senate President Pate Phillip—plus
scores of local mayors, hundreds of local
businesses and hundreds of thousands of resi-
dents, have joined in the effort to bring the
airport to the South Suburbs. Perhaps, with
the airport in place, we can begin to truly
balance growth, encourage infill develop-
ment and share the wealth of the region.

THE PLANNING PROCESS: TWELVE YEARS OF
FINDINGS

The state agency responsible for planning
the region’s transportation infrastructure,
the Illinois Department of Transportation
(IDOT), has been planning for the region’s
aviation needs for the past twelve years.
IDOT, and its aviation consultants, are con-
vinced, without a doubt, that Chicago’s avia-
tion demands will more than double by 2020.
The Federal Aviation Administration (FAA),
the Airports Council International (ACI) and
other industry groups have forecasted na-
tional growth of similar magnitude. For a
brief time, the City of Chicago agreed, as
well. The Chicagoland Chamber study pre-
dicts a five-fold increase in international
traffic. IDOT’s studies support the conten-
tion that Chicago has an excellent oppor-
tunity to be the dominant North American
hub for international flights, as well as its
premier domestic hub, into the next century.
That point has been stated and documented
on many occasions by IDOT. The State’s
forecasts have been corroborated, independ-
ently, by a decade of observations. They are
reinforced in the latest study for the
Chicagoland Chamber of Commerce. It is
agreed, by all key interest groups, that the
Chicago region must increase its aviation ca-
pacity.

The region cannot double its aviation serv-
ice without building major new airport ca-
pacity. O’Hare and Midway are now at capac-
ity. Enplanements already are being af-
fected, with growth limited to increases in
plane size or load factor; neither is expected
to increase further. The City’s $1.8 billion in-
vestment in terminals will not increase ca-
pacity. But, the adverse impact on the re-
gion already is evident. Businesses and resi-
dents are witnessing major increases in fares
in the Chicago region, according to IDOT,
the USDOT, the GAO and the FAA, itself.
Perhaps in response to these obvious con-
straints, both the Chicagoland Chamber and
the Commercial Club of Chicago have begun
to address the region’s aviation issues. The
Chamber calls for O’Hare expansion. The
‘‘Metropolis 2020’’ study also recognizes the
need for additional aviation capacity, with a
call for expansion of O’Hare and land bank-
ing of the Third Airport site in Peotone. This
call for action comes none too soon. There
are many indications that the Chicago re-
gion has begun to suffer from capacity con-
straints.

Ten years ago, Chicago was one of the na-
tion’s least expensive regions to fly to, due
to its central location. Obviously, its loca-
tion has not changed; however, now, due to
O’Hare’s capacity overload and higher fares,
it is cheaper to fly from all around the coun-
try to many other cities than to Chicago.
For instance, according to data supplied by
the airlines to the U.S. Department of Trans-
portation, it is now cheaper to fly from
Green Bay to Las Vegas than from Green
Bay to Chicago. It is cheaper to fly from Se-
attle to Orlando than from Seattle to Chi-
cago. Something is wrong. Due to capacity
constraints, O’Hare’s airlines are over-charg-
ing their patrons by $750 million, annually
(the difference between average fares for
large U.S. airports and those at O’Hare). This
fact is beginning to affect regional develop-
ment—especially conventions and tourism—
but, it also affects every major and start-up

business, every individual with family and
friends in far-flung places. As is well-known,
access to a major airport is one of the top
three requirements of a locating or expand-
ing business. But, access must be at competi-
tive fares. Expanding O’Hare will simply but-
tress the monopolistic behavior of its air-
lines. Such monopolistic practices currently
are a major concern of Congress.

THE DEVELOPMENT ALTERNATIVES

Aviation infrastructure must be ex-
panded—and expanded soon—to bring true
competition, lower fares and increased serv-
ice to the region. The alternatives are two:
adding runways to O’Hare; or building the
Third Chicago Airport. The two alternatives
have far different consequences. The ques-
tion is:

‘‘Will we continue to spend great outlays
of public-private funds on an area that is
overwhelmed with both riches and the con-
gestion those riches bring; or do we make
those investments in mature urban areas
that are wanting for jobs and economic de-
velopment?’’

As is clearly documented by a recent
Chamber study, O’Hare’s benefits are con-
ferred, primarily, on the west, north and
northwest suburbs. Virtually all of O’Hare’s
employees reside near it. In addition, it has
garnered high concentrations of develop-
ment. These concentrations, however, have
led to congestion and increased land values.
High land prices have forced businesses and
developers to plan future growth on the most
environmentally-sensitive fringes of the re-
gion and in areas farther removed from the
region’s central core.

THE TWO SIDES OF THE COIN

While unprecedented growth takes place
around O’Hare, to the north, the three mil-
lion residents of the region who reside south
of McCormick Place are left with long trips
to the airport for flights and out of the run-
ning for the many jobs it produces. The con-
sequences, for South Side/South Suburban
residents and the dwindling businesses that
serve them, are the highest property tax
rates in the State. Because jobs have dis-
appeared, residents have some of the longest
trips to work in the nation. Because transit
only to the Loop is convenient, recent job
losses in that area, as well, (11,000 since 1991;
25,000 since 1983) have compounded the job
searches of the South Side’s residents. For
decades, regional planning agencies have
called for the development of moderate-in-
come housing near job concentrations. In-
stead, let us bring the jobs to the residents.

Recent public forums on the disparity of
property tax rates in Cook County’s north
and south communities have led to the
South’s designation as the ‘‘Red Zone,’’ sig-
nifying its concentration of highest property
tax rates. This disparity was not always so.
It has occurred over the last three decades
and proliferated in the last two, as shown
below. The ‘‘Metropolis 2020’’ study addresses
this disparity issue by calling for a sharing
of revenues with the ‘‘lesser haves.’’ The
more-responsive, enduring and—ultimately—
more-equitable solution is to provide the
South Side with the economic opportunities
generated by the Third Chicago Airport.

Whether the region expands O’Hare or
builds a supplemental airport, OHare’s riches
will remain and grow. It is currently enjoy-
ing a $1 billion public investment to upgrade
its terminals. Midway, as well, will continue
to thrive, as the recipient of an $800-million-
publicly-funded new terminal. However, this
$1.8 billion investment will not increase ca-
pacity. The initial infrastructure investment
of $500 million ($2.5 billion through 2010) to
build the Third Chicago Airport, will. And, it
will produce more than just added aviation
capacity. The Third Chicago Airport will

provide 235,000 airport-related jobs—in the
right places—by 2020. Additional airport ac-
cess jobs will benefit the entire region. In ad-
dition, it will reinforce the City of Chicago’s
role as the center of the region’s growth.

Spokesmen for the incumbent airlines
claim that other airlines will not invest in
the Third Chicago Airport; this is a tradi-
tional response to discourage competition.
Furthermore, the financing of any airport
comes, principally, from its users. The Third
Chicago Airport market comprises 16.5 per-
cent of the region’s current air trip users,
with a potential for contributing 20 percent.
They should not be left behind. Upfront air-
port development costs, for planning and en-
gineering and land acquisition, traditionally
have come from the federal government. In
this ‘‘Year of Aviation’’, these funds are ex-
pected to increase by 50 percent; and Pas-
senger Facility Charges (PFC’s) are expected
to increase from $3 to $6. Currently, $1 in
PFC’s at O’Hare yields $37 million per year.
At the Full-Build forecast and $6 rate, the
Third Chicago Airport will generate $100 mil-
lion in PFC’s annually by 2010. The FAA
must provide the needed approvals and nor-
mal up-front funding. A Third Airport devel-
opment in the South Suburbs can provide so-
cial and economic parity; and it can do it
with a hand-up rather than a hand-out.

THE ARGUMENT FOR SMART GROWTH WITH
CHICAGO’S THIRD AIRPORT

Independent studies have demonstrated,
overwhelmingly, the need for expanded avia-
tion capacity in the Chicago region.

Demand will more than double by 2020.
Needed is a Third Airport that can grow as

future demand dictates.
The need is now. The region is beginning to

experience the costs of capacity constraints.
These are:

Dampened aviation growth.
Increased and non-competitive fares.
Lost jobs, conventions and other opportu-

nities.
There are two alternatives for meeting the

region’s demand:
Adding runways at O’Hare—an area al-

ready well-served and suffering the effects of
overdevelopment and congestion, or;

Building the Third Chicago Airport—in-
vesting in an existing, mature part of the re-
gion suffering losses due to changes in the
national/regional economies and lack of ac-
cess to a major airport.

Doubling traffic at O’Hare drives new de-
velopment farther away from the region’s
core—the Chicago Central Area—and its resi-
dents and businesses to the South.

It will encroach on environmentally-sen-
sitive areas.

It will compound noise, pollution and traf-
fic congestion; and impose these on hundreds
of thousands of additional residents.

It will buttress monopolistic behavior by
major airlines.

Building the Third Chicago Airport is a
true urbanist’s dream. It solves multiple
problems with one investment.

It develops an environmentally-sensitive,
new airport, that can provide increased ca-
pacity for decades to come.

It provides nearby, inexpensive land for de-
velopment.

It brings jobs and development to mature
portions of the region.

It allows three airport facilities to func-
tion at optimal capacity.

It maintains the Chicago region as the na-
tion’s aviation capital.

Because of planning already completed,
the Third Chicago Airport can be built before
additional runways at O’Hare.

Resources are available to build the air-
port.

Federal Funds for airport development will
increase by 50 percent.
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The U.S. Congress, many businesses and

consumers are demanding access to and
through the Chicago area.

Ultimately, the passenger pays through
Passenger Facility Charges.

CHICAGO’S THIRD AIRPORT AND THE FUTURE OF
THE CHICAGO REGION: AN OPPORTUNITY FOR
SMART GROWTH, CONGESTION RELIEF AND
REGIONAL BALANCE

AN EMERGING CONSENSUS

Finally, after nearly nine years of intense
debate, there is near unanimous agreement
on the need for additional airport capacity in
the Chicago region. This is due, in part, to
several inescapable facts:

Operations at O’Hare have been at a vir-
tual stall since 1994; hourly capacities have
been reached; every day is Thanksgiving eve.

The region’s enplanements have grown
only as Midway has been able to take up a
portion of the demand unaccommodated at
O’Hare; and as small markets are abandoned
in favor of large.

International enplanements have grown at
rates over 9 percent, annually, but at the ex-
pense of domestic.

Domestic enplanements at O’Hare have
grown by only 1.9 percent, annually, since
1993; and actually have declined since 1998.

In 1998, Atlanta’s Hartsfield Airport sur-
passed O’Hare as the nation’s busiest airport;
it remained first in 1999 and 2000.

In 1999, the regional air system (O’Hare/
Midway) nearly slipped to third place, be-
hind New York and Los Angeles. It is fore-
cast by the FAA to fall to fourth place (be-
hind Atlanta) by 2015.

In 2000, O’Hare had the nations worst
delays.

Now, nearly all those who claimed that
Chicago could handle forecasted growth into
the foreseeable future, are admitting that
the gap between demand and the ability to
accommodate it are growing farther apart
and at a faster pace.

1998 studies by Booz-Allen & Hamilton
(BAH) for the Chicagoland Chamber claim
that Chicago’s capture of international traf-
fic—although considerable—is stifled.

BAH’s recent (2000) update for the Com-
mercial Club of Chicago shows an inter-
national demand that is even higher than es-
timated a year ago and higher than esti-
mates made by IDOT.

Overall forecasts undertaken by the City of
Chicago’s consultants—and recently made
public—are similar to the forecasts of IDOT,
but with higher connecting volumes.

Both United and American Airlines have
called for the construction of an added run-
way at O’Hare. United funded the 1998 BAH
study.

Calls for an added runway also have come
from the Chicagoland Chamber, the Commer-
cial Club and the Chicago Tribune.

When the State of Illinois Department of
Transportation started planning for the re-
gions Third Airport, in 1986, it was suggested
that the need would be evident by the turn of
the century. Later, detailed forecasts docu-
mented an unmet demand of 7.1 million
enplanements, by 2001. We have nearly
reached that first milestone and the evi-
dence of unmet demand, indeed, is great. Re-
cent studies indicate that, by 2001, the Chi-
cago region will have lost or foregone a large
portion (5.1 million) of the 7.1 million
enplanement forecast for the Third Airport.

The question no longer is whether we
should add capacity to the region but, rath-
er, where we should add it.

Whether the region expands O’Hare or
builds a supplemental airport, O’Hare’s
riches will remain and grow. It is currently
enjoying a $1 billion public investment to
upgrade its terminals. Midway, as well, will

continue to thrive, as the recipient of an
$800-million-publicly-funded new terminal.
However, in spite of this $1.8 billion invest-
ment, the region’s capacity will not be in-
creased. The initial infrastructure invest-
ment of $500 million ($2.5 billion through
2010) to build the Third Chicago Airport, will
increase it, And, it will produce more than
just added aviation capacity. The Third Chi-
cago Airport will provide 235,000 airport-re-
lated jobs—in the right places by 2020. Addi-
tional airport access jobs will benefit the en-
tire region, In addition, it will reinforce the
City of Chicago’s role as the center of the re-
gion’s growth. Furthermore, both businesses
and residents of the airport’s environs want
it.

Spokesmen for the incumbent airlines
claim that other airlines will not invest in
the Third Chicago Airport; this is a tradi-
tional response to discourage competition.
Furthermore, the financing of any airport
comes, principally, from its users. The Third
Chicago Airport market comprises 16.6 per-
cent of the region’s current air trip users,
with a potential for contributing 20 percent.
They should not be left behind. Upfront air-
port development costs, for planning and en-
gineering and land acquisition, traditionally
have come from the federal government. In
2000, these funds increased by 50 percent; and
Passenger Facility Charges (PFC’s) in-
creased from $3 to $4.50. Currently, $1 in
PFC’s at O’Hare yields $37 million per year.
The Third Airport market contributes nearly
one fifth of these funds for O’Hare. At the
Full-Build forecast and $4.50 rate, the Third
Chicago Airport will generate $75 million in
PFC’s annually by 2010. The FAA must pro-
vide the needed approvals, and normal up-
front funding, A Third Airport development
in the South Suburbs can provide social and
economic parity; and it can do it with a
hand-up rather than a hand-out.

THE ARGUMENT FOR SMART GROWTH WITH
CHICAGO’S THIRD AIRPORT

Independent studies have demonstrated,
overwhelmingly, the need for expanded avia-
tion capacity in the Chicago region.

Demand will more than double by 2020.
Existing airports are at capacity.
Needed, is a facility to grow as future de-

mand dictates.
The need is now. The region is beginning to

experience the costs of capacity constraints.
These are:

Travel delays, often the nations worst.
Dampened aviation growth.
Increased and non-competitive fares.
Lost jobs, businesses and other opportuni-

ties.
There are two alternatives for meeting the

region’s demand; they are:
Adding runways at O’Hare—an area al-

ready well-served and suffering the effects of
overdevelopment and congestion, or;

Building the Third Chicago Airport—in-
vesting in an existing, mature part of the re-
gion suffering losses due to changes in the
national/regional economies and lack of air-
port access.

Doubling traffic at O’Hare forces job devel-
opment farther away from the region’s
core—the Chicago Central Area—and from
the South Side.

It will require additional land and struc-
ture acquisition.

It will encroach on environmentally-sen-
sitive areas.

It will compound noise, pollution and traf-
fic congestion; and impose these on hundreds
of thousands of additional residents.

It will buttress monopolistic behavior by
major airlines.

It will take 10–15 years to achieve capacity
increases.

Building the Third Chicago Airport is a
true urbanist’s dream. It solves multiple
problems with one investment.

It develops an environmentally-sensitive,
new airport, that can provide increased ca-
pacity for decades to come.

It provides nearby, inexpensive land for de-
velopment.

It brings jobs and development to mature
portions of the region.

It allows three airport facilities to func-
tion at optimal capacity.

It maintains the Chicago region as the na-
tion’s aviation capital.

Because of planning already completed,
the Third Chicago Airport can be built before
additional runways at O’Hare.

Residents and businesses nearby want it
built.

Resources are available to build the Third
Airport.

The U.S. Congress, many businesses and
consumers are demanding access to and
through the Chicago area.

Federal funds for airport development have
increased by 50 percent.

Ultimately, the passenger pays through
Passenger Facility Charges; PFC rates have
increased from $3.00 to $4.50 per trip seg-
ment.

At full build, PFC’s will provide $75 mil-
lion, annually, by 2010.

CLAIMING THE TIME IN OPPOSITION (JACKSON)

[You need to be on your feet when the bill is
called up]

[After the Speaker recognizes Mr. Lipiniski
and Mr. Young]

Mr. Speaker: Point of order Mr. Speaker.
May I inquire as to whether either gen-
tleman is opposed to the bill. As I under-
stand it, the bill was ordered reported favor-
ably by unanimous voice vote, and both of
these gentleman were present. Under the
provisions of Rule XV, clause 1(c), debate on
a motion to suspend the rules is ‘‘one-half in
favor and one-half in opposition, thereto.’’

The notes to the Rule state where the time
in opposition is contested, ‘‘The Speaker will
accord priority first on the basis of true op-
position. . . ,’’

Mr. Speaker, I will state for the record
that I am in true opposition to this bill, I
therefore claim the time in opposition.

RULES OF THE HOUSE OF REPRESENTATIVES

Rule XV, clause 1

(c) A motion that the House suspend the
rules is debatable for 40 minutes, one-half in
favor of the motion and one-half in opposi-
tion thereto.

This provision (former clause 2 of rule
XXVII) was adopted in 1880 (V, 6821). It was
amended and redesignated from clause 3 to
clause 2 of rule XXVII in the 102d Congress to
conform to the repeal of the former clause 2,
relating to the requirement of a second (H.
Res. 5, Jan. 3, 1991, p. 39). Before the House
recodified its rules in the 106th Congress,
this provision was found in former clause 2 of
rule XXVII. Former clause 2 consisted of
paragraph (b) and another provision cur-
rently found in clause 1(a) of rule XIX per-
mitting 40 minutes debate on an otherwise
debatable question on which the previous
question has been ordered without debate (H.
Res. 5, Jan. 6, 1999, p ——). Before the adop-
tion of this provision in 1880 (V, 6821) the mo-
tion to suspend the rules was not debatable
(V, 5405, 6820). The 40 minutes of debate is di-
vided between the mover and a Member op-
posed to the bill, unless it develops that the
mover is opposed to the bill, in which event
some Member in favor is recognized for de-
bate (VIII, 3416). Where recognition for the 20
minutes in opposition is contested, the

VerDate 11-MAY-2000 05:21 Jul 24, 2002 Jkt 099060 PO 00000 Frm 00076 Fmt 4634 Sfmt 0634 E:\CR\FM\A23JY7.016 pfrm09 PsN: H23PT1



CONGRESSIONAL RECORD — HOUSE H5167July 23, 2002
Speaker will accord priority first on the
basis of true opposition, then on the basis of
committee membership, and only then on
the basis of party affiliation, the latter pref-
erence inuring to the minority party (VIII,
3415; Nov. 18, 1991, p. 32510). The Chair will
not examine the degree of opposition to the
motion by a member of the committee who
seeks the time in opposition (Aug. 3, 1999, p.
——). When the mover and the opponent di-
vide their time with others, the practice as
to alternation of recognitions is not insisted
on so rigidly as in other debate (II, 1442). De-
bate should be confined to the object of the
motion and may not range to the merits of
a bill not scheduled for suspension on that
day (Nov. 23, 1991, p. 34189).

This paragraph formerly included a provi-
sion dealing with the Speaker’s authority to
postpone further proceedings on motions to
suspend the rules and pass bills or resolu-
tions. It was added in the 93d Congress (H.
Res. 998, Apr. 9, 1974, pp. 10195–99), amended
in the 95th Congress (H. Res. 5, Jan. 4, 1977,
pp. 53–70), and amended further in the 96th
Congress (II. Res. 5, Jan. 15, 1979, pp. 7–16). It
was deleted entirely in the 97th Congress (H.
Res 5, Jan. 5, 1981, pp. 98–113) when all of the
Speaker’s postponing authorities were con-
solidated into clause 5 of rule I (current
clause 8 of rule XX).

OPENING STATEMENT OPPOSING H.R. 3479
There are many reasons why I oppose H.R.

3479. 1 want to share some reasons why you
too should be opposed to the National Avia-
tion Capacity Expansion Act.
1. RESPECT FOR THE INSTITUTION OF THE HOUSE

The Suspension Calendar is reserved for
NON-CONTROVERSIAL bills. This is a
HIGHLY CONTROVERSIAL bill. This should
offend every House traditionalist and insti-
tutionalist. It violates the integrity of the
established, respected, and utilitarian proc-
esses set up by the House of Representatives.
Even if you agree on the substance, you
should be against the process. H.R. 3479
should be a ‘‘stand-alone’’ bill that is fully
debated before the House—with the possi-
bility of adding amendments to improve the
bill. It should not be on the Suspension Cal-
endar.
2. H.R. 3479 DOES NOT REFLECT THE AGREEMENT
BETWEEN MAYOR DALEY AND GOVERNOR RYAN

Most of you believe you are voting to cod-
ify an agreement between Chicago Mayor
Richard M. Daley and Illinois Governor
George Ryan. But this bill does not reflect
that deal. Their agreement promised ‘‘pri-
ority status’’ for a south suburban airport in
Peotone and O’Hare expansion. This bill pro-
vides for O’Hare expansion, but does not give
‘‘priority status’’ to Peotone.
3. IF THE ISSUE IS RESOLVING THE AIR CAPACITY

CRISIS, THIS BILL IS NOT THE MOST EFFECTIVE
OR EFFICIENT WAY TO SOLVE THAT PROBLEM

Both sides agree there is an air capacity
crisis at O’Hare. The disagreement comes
over how best to resolve it. A new south sub-
urban airport in Peotone offers a faster,
cheaper, cleaner, safer, and more permanent
solution. What do I mean? I mean after
O’Hare expansion is completed—if air travel
expands as projected—we’ll still be in the
same capacity crisis that we’re in today. So
why spend more money, take longer, in-
crease environmental problems, put the fly-
ing public at greater risk, support a tem-
porary solution, and increase the economic
and racial divide in Chicago, when there is a
better way of resolving the current aviation
capacity crisis?
4. A NEW SOUTH SUBURBAN AIRPORT IS A MORE

ECONOMICALLY JUST SOLUTION

O’Hare Airport is the economic magnet
that provides jobs and economic security for

Chicago’s North Side and the northwest sub-
urbs. Midway Airport is the economic mag-
net that provides jobs and economic security
for Chicago’s southwest side. There is no
similar economic engine for Chicago’s South
Side and south suburbs. O’Hare expansion
puts 195,000 new jobs and $19 billion of eco-
nomic activity in an area that already has
an over-abundance. For example, the biggest
beneficiary of O’Hare is Elk Grove Village, a
city of 35,000 people where over 100,000 people
come to work everyday—three jobs for every
one person. The greatest beneficiary of
O’Hare, Mayor Craig Johnson of Elk Grove
Village, is one of the biggest supporters of
Peotone. By contrast, some communities in
my district have 60 people for every one job.
Finally, it just so happens that the areas
where O’Hare and Midway Airports are lo-
cated are primarily where whites live. Afri-
can Americans live primarily south and in
the south suburbs. But African American
families need economically stable families
and communities, who have a future, and can
send their children to college too. We need
greater economic balance in the Chicago
Metropolitan area so that all of the people
have jobs and economic security.

5. PEOTONE IS ENVIRONMENTALLY CLEANER

Mr. Lipinski says fifteen environmental
groups, including the Sierra Club, support
the language in this bill. He’s implying
they’ve endorsed it, but he knows better.
They’ve not endorsed it. I also asked Mr. Li-
pinski to supply me with the names of the
other environmental groups he says support
the language in this bill—and he’s failed to
do so. O’Hare is already the largest polluter
in the Chicago area. Doubling the number of
flights into the 7,000 acres that houses
O’Hare means pollution levels will explode.
A recent study found there was an excess of
800 new incidences of cancer each year—over
and above what would be expected based on
the state’s average—in eight northeastern
communities downwind of O’Hare. Peotone’s
24,000 acre site has a built-in environmental
safety zone.

6. THIS BILL IS PRECEDENT SETTING

For economic reasons, San Francisco
wanted to add new runways, but there were
environmental groups that objected. In At-
lanta a few years back, Fulton County com-
missioners went to battle to stop a proposed
sixth runway at Hartsfield. In New York, a
controversy sprung up over a 460-foot safety
overrun at LaGuardia because objections
were raised by residents. Mayor James Hahn
made a campaign pledge opposing expansion
at LAX in Los Angeles, but a pro-expansion
coalition is forming. H.R. 3479 sets a prece-
dent that if these controversies can’t be
worked out locally, they can always be
brought to Congress and passed by a suspen-
sion of the rules without debate or amend-
ments. This is like putting the Inglewood
Police in charge of homeland security!
7. PEOTONE WOULD PROVIDE MORE COMPETITION

AND LOWER AIRFARES

The O’Hare expansion plan is an anti-con-
sumer measure. Two airlines—American and
United—control roughly 90 percent of the
flights in and out of O’Hare. It’s a duopoly.
And due to a lack of competition, fares at
O’Hare continue climbing higher and faster
than the national average. Six years ago,
O’Hare fares were 21 percent above the na-
tional average. Today, they are 33 percent
above the national average and cost con-
sumers an extra $1 billion annually.
8. THE SUPREME COURT WILL LIKELY FIND H.R.

3479 UNCONSTITUTIONAL

The U.S. Supreme Court stated in Printz v.
United States (1997) that ‘‘dual sovereignty’’
is incontestable. It emphasized that the con-
stitutional structural barrier to Congress in-

truding on a State’s sovereignty could not be
avoided by claiming that congressional au-
thority was: (a) pursuant to the Commerce
Power—it will create 195,000 jobs and $19 bil-
lion in economic activity; (b) the ‘‘necessary
and proper’’ clause of the Constitution—
there’s an aviation capacity crisis; or (c)
that the federal law ‘‘preempted’’ state law
under the Supremacy Clause—that Congress
can use its power to solve the impasses by
overriding the state. In short, all of the ar-
guments the Daley/Ryan forces have been
using are unconstitutional.

CONCLUSION

If you care anything about the institu-
tional integrity of the House, you should
vote against this bill because it’s inappropri-
ately on the alleged ‘‘non-controversial’’
Suspension Calendar. If you think you’re
voting to build O’Hare and Peotone simulta-
neously, you’re not—and you should vote
against this bill. If you think you’re solving
the air capacity crisis in Chicago, you’re
not—vote against H.R. 3479. If you think
you’re voting for a morally sound, and an
economically and racially just bill, you’re
not—vote no. If you think you’re protecting
the environment and consumers, you’re not—
again you should be against this bill. If you
think H.R. 3479 is constitutional, it’s not—
and both Democrats and Republicans should
vote against this bill. Vote ‘‘No’’ on H.R.
3479!

ECONOMIC IMBALANCE

Make no mistake. A ‘‘YES’’ vote on this
bill today is a vote to widen and reinforce
the economic and racial divide in Chicago.

For too long, the Chicago area has been
fractured—divided in two by geography, op-
portunity and race.

One Chicago—the North Side and North-
west suburbs—is exploding with growth.
With O’Hare having replaced the Downtown
Loop as Chicago’s economic center, jobs and
investment located near the airport have in-
creased dramatically. Today, some North
West suburbs, which are primarily white and
affluent, have 3 jobs for every person. This
Chicago boasts the best schools, the least
crime and the lowest property tax rates.

In sharp contrast, the other Chicago—the
South Side and south suburbs—is slumping
in depression. Today, in some South Side
neighborhoods and south suburbs, which are
predominantly Black and poorer, there are 60
people for every one job. Jobs and factories
have been replaced with unemployment, wel-
fare and crime; local property values have
slumped; and local school funding has with-
ered as prison construction has blossomed.
In this Chicago, the lack of jobs and invest-
ment is disrupting lives, corrupting children
and destroying communities.

Look at this Rand McNally easy finder
map of Chicago. It includes O’Hare, but
doesn’t include much of the south side and
none of the south suburbs. It’s as if Chicago
ends at the Museum of Science and Industry.

This tale of two cities is a classic and per-
sistent divide for which Chicago, although
not unique, has long been infamous. But
rather than bridging this gap and uniting
these two Chicagos with a third airport, this
bill further concentrates all aviation and
economic growth in the already over-satu-
rated corridor from Downtown Chicago to
O’Hare. Meanwhile, the South Side and be-
yond, get nothing.

This imbalance now poses a problem for
aviation expansion. The massive develop-
ment surrounding O’Hare makes airport ex-
pansion there costly, time-consuming, dif-
ficult and intrusive. Congestion often brings
area expressways to a halt; O’Hare is the
state’s largest polluter; and safety is a grow-
ing concern because O’Hare is surrounded by

VerDate 11-MAY-2000 06:50 Jul 24, 2002 Jkt 099060 PO 00000 Frm 00077 Fmt 4634 Sfmt 0634 E:\CR\FM\A23JY7.021 pfrm09 PsN: H23PT1



CONGRESSIONAL RECORD — HOUSEH5168 July 23, 2002
residential neighborhoods. Expansion would
only compound these problems.

The question we must ask ourselves is: Do
we continue to invest in an area that is over-
whelmed with riches and congestion or do we
invest in areas that desperately need jobs
and economic development?

I brought with me just some of the many
books that document the damaging effects of
Chicago’s persistent disparities between
north and south.

Let me read a passage from just one of
these, titled ‘‘When Work Disappears,’’ by
noted University of Chicago and Harvard
University scholar William Julius Wilson.
Professor Wilson writes, ‘‘Over the last two
decades, 60 percent of the new jobs created in
the Chicago metropolitan area have been lo-
cated in the northwest suburbs of Cook and
DuPage County (surrounding O’Hare). Afri-
can-Americans constitute less than 2 percent
of the population in these areas.’’ He con-
cluded, ‘‘The metropolitan black poor are be-
coming increasingly isolated.’’

Let’s not add to this hefty volume. Let’s
not continue to perpetuate and exploit this
divide. Let’s relegate these books to the his-
tory section and begin our own new chapter
of balanced economic growth and justice in
Chicago. I urge a ‘‘no’’ vote on this bill.

SUSPENSION CALENDAR ARGUMENTS TO BE
AGAINST H.R. 3479

The Suspension Calendar is a procedure
that allows House members to vote on non-
controversial bills—like paying tribute to
Ted Williams.

Putting H.R. 3479 on the Suspension Cal-
endar, for House traditionalists and institu-
tionalists, ought to strike you as violating
the integrity of the established, respected,
and utilitarian rules set up in the House. It
is inconsistent with the institutional tradi-
tions of this body. This is an abuse of power!

It is highly unusual for a bill defeated
under suspension of the rules to ever be
brought back in the same manner—not to
mention a week later. In the entire 106th
Congress, no bill defeated on the Suspension
Calendar was brought up again. Six Suspen-
sion bills have failed in the 107th Congress—
all six during the second session. Two of the
six were later passed as stand-alone bills in
regular order. Not one of the six was brought
up again under suspension of the rules. This
is an arrogant use of power!

H.R. 3479 should be a ‘‘stand-alone’’ bill
that is fully debated before the House—with
the possibility of adding amendments to im-
prove the bill.

Even if you are with this bill on substance
you should be against it on process. This
makes a mockery of the suspension of the
rules, which is reserved for noncontroversial
bills.

This does not have the full support of the
Illinois delegation. In the other body, one Il-
linois senator staunchly opposes it, and one
strongly supports it.

This bill is far from being non-controver-
sial. It is controversial for the Illinois dele-
gation, controversial for the community sur-
round O’Hare, controversial for the South
Side and south suburbs, and controversial
throughout the entire state. The Speaker’s
participation and the lobbying effort of the
last few days underscores the controversy. It
does not conceal, but reveals that this is a
controversial issue. It does not obscure it, it
underscores it. It’s so controversial that it’s
on the Suspension Calendar in order to limit
discussion and debate, and prevent amend-
ments.

Today’s vote is not about the most effi-
cient and effective way to resolve the avia-
tion capacity crisis at Chicago’s O’Hare
International Airport. It is not about sound

policy and regular procedure, but raw poli-
tics and brute political power. This should
not be on the Suspension Calendar!

H.R. 3479 DOES NOT REFLECT THE DALEY/
RYAN AGREEMENT

This bill has been touted as codifying a se-
cret deal struck between Mayor Richard M.
Daley and Governor George Ryan—a deal
without public input, where nobody has seen
the actual plans, and where total costs are
still unknown. But this bill is not that secret
deal.

The Chicago Tribune reported on December
6, 2001, that Mayor Daley and Governor Ryan
had reached ‘‘a deal that would build new
runways at O’Hare International Airport.
. . . The deal also calls for construction of a
new airport near Peotone Ryan has wanted.
Daley, who has raised concerns that Peotone
would compete with O’Hare, agreed to work
with the governor to seek federal funds for
construction of the third airport.’’

In a December 7th AP story, Senator DICK
DURBIN said, ‘‘O’Hare and Peotone are not
mutually exclusive. It is not an ‘either-or’
proposition. We need both and we will have
both. . . . On Wednesday, Ryan and Daley
reached an historic agreement that would
modernize O’Hare International Airport, in-
cluding east-west parallel runways; con-
struct a south suburban airport near
Peotone. . . . Durbin said construction of
Peotone will provide a huge economic boost
to the south suburbs and help provide travel
access to fast-growing areas like Will Coun-
ty.’’

The Chicago Tribune, in a December 11,
2001, editorial, said, ‘‘Thanks to Daley and
Ryan, the gridlock may finally be broken.
They have a sound plan. The parameters of it
have been before the public for five months.
It answers the nightmare of flight delays at
O’Hare and gives the south suburbs their
best chance to build an airport at Peotone.’’

Despite these reports, and what may be
said here on the floor today, this bill does
not codify a key part of the agreement
reached by Mayor Daley and Governor Ryan.

Mr. Speaker, this bill does not make con-
struction of a south suburban airport near
Peotone a federal priority.

While it’s coming to light that corporate
chieftains are cooking books, fudging num-
bers, and misrepresenting the facts to the
public, it is critical that this body, the peo-
ples’ House, not do the same.

10TH AMENDMENT ARGUMENTS AGAINST H.R.
3479

Even if H.R. 3479 becomes law, a federal
court is likely to find it unconstitutional
under the 10th Amendment, which gives cer-
tain powers exclusively to the States, includ-
ing the power to build and alter airports.

The U.S. Supreme Court stated in Printz v.
United States (1997) that ‘‘dual sovereignty’’
is incontestable.

It emphasized that the constitutional
structural barrier to Congress intruding on a
State’s sovereignty could not be avoided by
claiming that congressional authority was:

(a) pursuant to the Commerce Power—it
will create 195,000 jobs and $19 billion in eco-
nomic activity;

(b) the ‘‘necessary and proper’’ clause of
the Constitution—there’s an aviation capac-
ity crisis; or

(c) that the federal law ‘‘preempted’’ state
law under the Supremacy Clause—that Con-
gress can use its power to solve the impasses
by overriding the state.

In short, all of the arguments for codifying
the Daley/Ryan deal in federal law are un-
constitutional.

It sets a dangerous precedent by allowing
the federal government to pre-empt state

law requiring approval of airport construc-
tion and expansion—approval that requires
the blessing of the state legislature.

This bill converts the concept of dual sov-
ereignty into tri-sovereignty by going be-
yond states’ rights to city rights. It gives
Mayor Daley (and the other local officials in
charge of the 68 largest airports in the coun-
try) a greater say over national aviation pol-
icy than the federal government or the fifty
governors.

If this bill passes, it would invite congres-
sional interference on other important avia-
tion issues, leading to a potential rash of de-
mands from various localities for priority
standing for airport funding, bypassing rea-
sonable administrative planning, and the en-
vironmental review process. Airport expan-
sion issues are bubbling up everywhere—Bos-
ton Logan’s, New York’s LaGuardia, Cleve-
land’s Hopkins, Atlanta’s Hartsfield, San
Francisco’s SFO, and Los Angeles’ LAX. Will
your state legislature be next to lose its
power to decide local airport matters?

Indeed, H.R. 3479 stands federalism on its
head. It makes about as much sense as put-
ting your local police department in charge
of homeland security.

RONALD D. ROTUNDA, UNIVERSITY OF
ILLINOIS COLLEGE OF LAW,

Champaign, IL, March 1, 2002.
Re: Proposed Federal legislation granting

new powers to the City of Chicago.
Hon. JESSE L. JACKSON, Jr.,
U.S. House of Representatives,
Washington, DC.

DEAR CONGRESSMAN JACKSON: As you know,
I serve as the Albert E. Jenner Professor of
Law at the University of Illinois Law School.
I have authored a leading course book on
Constitutional Law. In addition, I co-author,
along with my colleague John Nowak, the
widely-used multi-volume Treatise on Con-
stitutional Law, published by West Pub-
lishing Company. In addition to my books, I
have taught and researched in the area of
Constitutional Law since 1974.

I have been asked to give my opinion on
the constitutionality of proposed federal leg-
islation entitled ‘‘National Aviation Capac-
ity Expansion Act,’’ identical versions of
which have been introduced in both the Sen-
ate and the House of Representatives by Sen-
ator DURBIN and Congressman LIPINSKI (S.
1786, H.R. 3479), hereafter the ‘‘Durbin Lipin-
ski legislation.’’

The Durbin-Lipinski legislation seeks to
enact Congressional approval of a proposal
to construct a major alteration of O’Hare
Airport in Chicago. While this legislation fo-
cuses on Chicago and the State of Illinois,
the issues raised by the legislation have seri-
ous constitutional implications for all 50
States.

There are two key components of the legis-
lation that have been the subject of my ex-
amination.

First Section 3(a)(3) attempts to give the
City of Chicago (a political subdivision and
instrumentality of the State of Illinois) the
legal power and authority to build a pro-
posed major alteration of O’Hare even
though state law does not authorize Chicago
to build the alteration without first receiv-
ing a permit from the State of Illinois. Chi-
cago, as a legal entity, is entirely a creation
of state—not federal law—and Chicago’s au-
thority to build airports is essentially an ex-
ercise of state law power delegated to Chi-
cago by the Illinois General Assembly.

The requirement that Chicago first obtain
a state permit is an integral and essential
element of that delegation of state power.
The U.S. Constitution prohibits Congress (1)
from invading and commandeering the exer-
cise of state power to build airports, and (2)
from changing the allocation of state-cre-
ated power between the State of Illinois and
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its political subdivisions. The U.S. Constitu-
tion, in short, prohibits Congress from essen-
tially rewriting state law dealing with the
delegation of state power by eliminating the
conditions, restrictions, and prohibitions im-
posed by the Illinois General Assembly on
that delegation. These constitutional re-
strictions on Congress’ power—which pro-
hibit Congress from requiring states to
change their state laws governing cities—are
often termed Tenth Amendment restrictions.

Similarly, the provisions of Section 3(f) of
the proposed Durbin-Lipinski legislation are
necessarily conditioned upon the existence
of state law authority of Chicago to enter
into agreements for a third party (the FAA)
to alter O’Hare without first obtaining a per-
mit from the State of Illinois. But Chicago
has no state law authority (under the delega-
tion of state power to build and alter air-
ports) to enter into an agreement to engage
in a massive alteration of O’Hare without a
state permit. Congress cannot confer powers
on a political subdivision of a State where
the State has expressly limited its delega-
tion of state power to build airports to re-
quire a state permit. Congress has no con-
stitutional authority to create powers in an
instrumentality of State law (Chicago) when
the very authority and power of Chicago to
undertake the actions proposed by Congress
depends on compliance with—and is contrary
to—the mandates of the Illinois General As-
sembly

For the reasons discussed below, it is my
opinion that the proposed legislation is un-
constitutional.

SUMMARY OF ANALYSIS

The following is a summary of my anal-
ysis:

1. Under the governing United States Su-
preme Court decisions of New York v. United
States and Printz v. United States, 6 which
are discussed below, the proposed legislation
is not supported by any enumerated power
and thus violates the limitations of the
Tenth Amendment of the Constitution. In
these decisions, the Supreme Court held that
legislation passed by Congress, purportedly
relying on its exercise of the Commerce
Power (nuclear waste legislation in New
York and gun control legislation in Printz)
was unconstitutional because the federal
laws essentially commandeered state law
powers of the States as instrumentalities of
federal policy.

2. The same constitutional flaws afflict the
proposed Durbin-Lipinski legislation. Cen-
tral to the Durbin-Lipinski legislation are
two provisions [sections 3(a)(3) and 3(f)] that
purport to empower or authorize Chicago (a
political instrumentality of the State of Illi-
nois, and thus a city that has no authority
or even legal existence independent of state
law) to undertake actions for which Chicago
has not received any delegation of authority
from the State of Illinois and that, in fact,
are directly prohibited by Illinois law when
the conditions and limitations of the State
delegation of authority have not been satis-
fied.

3. Under Illinois law, Chicago (like any
other political subdivision of a State) has no
authority to undertake any activity (includ-
ing constructing airports) without a grant of
state authority from the State of Illinois.
Under Illinois law, actions taken by political
subdivisions of the State (e.g., Chicago)
without a grant of authority from the State,
or actions taken by a political subdivision in
violation of the conditions, limitations or
prohibitions imposed by the State in dele-
gating the state authority, are plainly ultra
vires, illegal, and unenforceable. The City of
Chicago is a creature of state law, not fed-
eral law.

4. The power exercised by any state polit-
ical subdivision (e.g., the power to construct

airports) is in reality a power of the State—
not inherent in the existence of the political
subdivision. For the political subdivision to
have the legal authority to exercise that
state power, there must be a delegation of
that state power by the State to the political
subdivision. Further, it is axiomatic that
any such delegation of state power to a polit-
ical subdivision must be exercised in accord-
ance with the conditions, limitations, and
prohibitions accompanying the State’s dele-
gation of that power.

5. In the case of airport construction, the
Illinois General Assembly has enacted a stat-
ute that delegated to Chicago (and other mu-
nicipalities) the state law power to construct
airports explicitly and specifically subject to
certain limits and conditions that the Gen-
eral Assembly imposed. One basic require-
ment is that Chicago must first comply with
all of the requirements of the Illinois Aero-
nautics Act—including the requirement that
Chicago first receive a permit (a certificate
of approval) from the State of Illinois. The
Illinois General Assembly has expressly pro-
vided that municipal construction or alter-
ation of an airport without such a state per-
mit is unlawful and ultra vires.

6. Section 3(a)(3) of the Durbin-Lipinski
legislation expressly authorizes Chicago to
proceed with the ‘‘runway redesign plan’’ (a
multi-billion dollar modification of O’Hare)
without regard to the clear delegation limi-
tations and prohibitions imposed by the Illi-
nois General Assembly on the state statu-
tory delegation to Chicago of the state law
power to construct airports. Illinois law ex-
plicitly says Chicago has no state law au-
thority to build or alter airports without
first complying with the Illinois Aeronautics
Act, including the state permitting require-
ments of 47 of that Act. Even though Chicago
(a political creation and instrumentality of
the State of Illinois) has no power to build or
modify airports (a state law power) unless
Chicago obtains State approval, Section 3(a)
(3) purports to infuse Chicago (which has no
legal existence independent of state law)
with a federal power to build airports and to
disregard Chicago’s fundamental lack of
power under state law to undertake such ac-
tions (absent compliance with state law).
Like New York v. United States and Printz
v. United States the proposed Durbin-Lipin-
ski legislation involves Congress attempting
to use a legal instrumentality of a State
(i.e., the state power to build airports exer-
cised through its delegated state-created in-
strumentality, the city of Chicago) as an in-
strument of federal power. As the Supreme
Court held in New York and Printz, the
Tenth Amendment—and the structure of
‘‘dual sovereignty’’ it represents under our
constitutional structure of federalism—pro-
hibits the federal government from using the
Commerce power to conscript state instru-
mentalities as its agents.

7. Similar problems articulated in New
York and Printz fatally afflict Section 3(f) of
the proposed Durbin-Lipinski legislation.
That section provides that, if (for whatever
reason) construction of the ‘‘runway design
plan’’ is not underway by July 1, 2004, then
the FAA Administrator (a federal agency)
shall construct the ‘‘runway redesign plan’’
as a ‘‘Federal Project’’. But, Section 3(f)(1)
then provides that this ‘‘federal project’’
must obtain several agreements and under-
takings from Chicago—agreements and un-
dertakings that are controlled by state law,
which limits Chicago’s authority to enter
into such agreements or accept such under-
takings. Chicago has no authority under the
state law (which confers upon Chicago the
state power to construct airports) to enter
into agreements with any third party (be it
the United States or a private party) to
make alterations of an airport without the

state permit required by state statute. Thus,
Chicago has no authority under state law to
enter into an agreement with the FAA Ad-
ministrator to have the runway redesign
plan constructed by the federal government
because Chicago has not received approval
from the State of Illinois under the Illinois
Aeronautics Act—a specific condition and
prohibition of the delegation of state power
(to build airports) to Chicago by the Illinois
General Assembly. Just as Chicago (a cre-
ation and instrumentality of the State of Il-
linois) has no power or authority under state
law (absent compliance with the Illinois Aer-
onautics Act) to enter into an agreement for
the FAA to construct the runway redesign
plan, Chicago also has no power or authority
(absent compliance with the Illinois Aero-
nautics Act) to enter into the other agree-
ments provided for in Section 3(f)(1)(B) of the
Durbin-Lipinski legislation. Again, Section
3(f) is an attempt to have Congress use the
Commerce power to conscript state instru-
mentalities as its agents. Instead of Congress
regulating interstate commerce directly
(which both New York v. United States and
Printz allow), the Durbin-Lipinski legisla-
tion seeks to regulate how the State regu-
lates one of its cities (which both New York
v. United States and Printz do not allow).

8. The Durbin-Lipinski legislation is not a
law of ‘‘general application’’. There is a line
of Supreme Court decisions which allow Con-
gress to use the Commerce Power to impose
obligations on the States when the obliga-
tions imposed on the States are part of laws
which are ‘‘generally applicable’’ i.e., that
impose obligations on the States and on pri-
vate parties alike. See e.g., Reno v. Condon,
528 U.S. 141 (2000) (federal rule protecting pri-
vacy of drivers’ records upheld because they
do not apply solely to the State); South
Carolina v. Baker, 485 U.S. 505 (1988) (state
bond interest not immune from nondiscrim-
inatory federal income tax); Garcia v. San
Antonio Metropolitan Transit Authority, 469
U.S. 528, (1985) (law of general applicability,
binding on States and private parties,
upheld). But these cases have no application
where, as here and in New York and Printz,
the Congressional statute is not one of gen-
eral application but is specifically directed
at the States to use state law instrumental-
ities as tools to implement federal policy.
Here the Durbin-Lipinski legislation is dou-
bly unconstitutional, because it does not
apply to private parties or even to all States
but only to one State (Illinois) and its rela-
tionship to one city (Chicago). The Durbin-
Lipinski legislation proposes to use Chicago
(an instrumentality of state power whose au-
thority to construct airports is an exercise
of state power expressly limited and condi-
tioned on the limits and prohibitions im-
posed on that delegation by the Illinois legis-
lature) as a federal instrumentality to im-
plement federal policy. Congress is comman-
deering a state instrumentality of a single
State (Illinois) against the express statutory
will of the Illinois Legislature, which has re-
fused to confer on Chicago (an instrumen-
tality of the State) the state law power and
authority to build airports unless Chicago
first obtains a permit from the State of Illi-
nois. This is an unconstitutional use of the
Commerce Power under the holdings New
York and Printz and does not fall within the
‘‘general applicability’’ line of cases such as
Reno v. Condon, South Carolina v. Baker,
and Garcia.

ANALYSIS

Before discussing any further the specific
provisions of the Durbin-Lipinski legisla-
tion, let us review some important back-
ground law.

A. The Basic Legal Principles.
Cities are Creatures of the States and

State Law—Not Instrumentalities of Federal
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Power. Normally, this controversy sur-
rounding the proposed expansion of O’Hare
Airport would be left to the state political
process. Under Illinois law, the cities in this
state have only the power that the State
Constitution or the legislature grants to
them, subject to whatever limits the State
imposes. This legal principle has long been
settled.

Nearly a century ago, the U.S. Supreme
Court, in Hunter v. City of Pittsburgh, 207
U.S. 161, 28 S.Ct. 40, 52 L.Ed. 151 (1907) held
that, under the U.S. Constitution, cities are
merely creatures of the State and have only
those powers that the State decides to give
them, subject to whatever limits the States
choose to impose:

This court has many times had occasion to
consider and decide the nature of municipal
corporations, their rights and duties, and the
rights of their citizens and creditors. [Cita-
tions omitted.] It would be unnecessary and
unprofitable to analyze these decisions or
quote from the opinions rendered. We think
the following principles have been estab-
lished by them and have become settled doc-
trines of this court, to be acted upon wher-
ever they are applicable. Municipal corpora-
tions are political subdivisions of the state,
created as convenient agencies for exercising
such of the governmental powers of the state
as may be [e]ntrusted to them. . . . The
number, nature, and duration of the powers
conferred upon these corporations and the
territory over which they shall be exercised
rests in the absolute discretion of the state.
. . . The state, therefore, at its pleasure,
may modify or withdraw all such powers,
may take without compensation such prop-
erty, hold it itself, or vest it in other agen-
cies, expand or contract the territorial area,
unite the whole or a part of it with another
municipality, repeal the charter and destroy
the corporation. All this may be done, condi-
tionally or unconditionally, with or without
the consent of the citizens, or even against
their protest. In all these respects the state
is supreme, and its legislative body, con-
forming its action to the state Constitution,
may do as it will, unrestrained by any provi-
sion of the Constitution of the United
States.

Hunter held that a State that simply takes
the property of municipalities without their
consent and without just compensation did
not violate due process. While Hunter is an
old case, it still is the law, and the Seventh
Circuit recently quoted with approval the
language reprinted here.

The Illinois Aeronautics Act Expressly
Limits Chicago’s Power to Build and Alter.
The State of Illinois has delegated to Chi-
cago the power to build and alter airports.
But that power is expressly limited by the
requirement that Chicago must comply with
the Illinois Aeronautics Act. And the Illinois
Aeronautics Act provides that Chicago has
no power to make ‘‘any alteration’’ to an
airport unless it first obtains a permit, a
‘‘certificate of approval,’’ from the State of
Illinois. Finally, Chicago has not obtained
this certificate of approval. That fact is what
has led to the proposed federal intervention.

B. The Federalism Problem.
As mentioned above, section 3(a)(3) of the

proposed federal law overrides the licensing
requirements of § 47 of the Illinois Aero-
nautics Act. This section states:

(3) The State shall not enact or enforce
any law respecting aeronautics that inter-
feres with, or has the effect of interfering
with, implementation of Federal policy with
respect to the runway redesign plan includ-
ing sections 38.01, 47, and 48 of the Illinois
Aeronautics Act.

In addition, section 3(f) authorizes Chicago
to enter into an agreement with the federal
government to construct the O’Hare Airport

expansion. This project is called a ‘‘Federal
project,’’ but Chicago must agree to con-
struct the ‘‘runway redesign as a Federal
Project,’’ and Chicago provides the necessary
land, easements, etc., ‘‘without cost to the
United States.’’

What this proposed legislation does is au-
thorize the City of Chicago to implement an
airport expansion approved by the Adminis-
trator of the Federal Aviation Administra-
tion. But, under state law, Chicago cannot
expand O’Hare because it does not have the
required state permit.

There is no doubt that the O’Hare Airport
is a means of interstate commerce, and Con-
gress may certainly impose various rules and
regulations on airports, including O’Hare.
Congress, for example, may decide to require
airport security and require that the secu-
rity agents be federal employees. Or, Con-
gress could provide that it would build and
take over the O’Hare Airport and construct
expansion if the State of Illinois refused to
do so.

Congress may also use its spending power
to take land by eminent domain and then
construct or expand an airport, no matter
what the state law provides. The limits on
the spending clause are few.

But, the proposed law does not take such
alternatives. It does not impose regulations
on airports in general, nor does it exercise
the very broad federal spending power. Nor
does the proposed law authorize the federal
government take over ownership and control
of O’Hare Airport. Instead, it seeks to use an
instrumentality of state power (i.e., the
state law power to build airports as dele-
gated to a state instrumentality, the city of
Chicago) as an exercise of federal power.

The proposed federal law is stating that it
is creating a federal authorization or em-
powerment to the City of Chicago to do that
which state law provides that Chicago may
not do—expand O’Hare Airport without com-
plying with state laws that create the City
of Chicago and delegate to it certain limited
powers that can be exercised only if within
the limits of the authorizing state legisla-
tion.

NEW YORK V. UNITED STATES

The proposed federal law is very similar to
the law that the Supreme Court invalidated
a decade ago in New York v. United States.
The law that New York invalidated singled
out states for special legislation and regu-
lated the states’ regulation of interstate
commerce. The proposed Durbin-Lipinski
legislation singles out a State (Illinois) for
special legislation and regulates that State’s
regulation of interstate commerce dealing
with O’Hare Airport.

While the law in this area has shifted a bit
over the last few decades, it is now clear that
Congress can use the Interstate Commerce
Clause to impose various burdens on States
as long as those laws are ‘‘generally applica-
ble.’’ The federal law may not single out the
State for special burdens. For example, Con-
gress may impose a minimum wage on state
employees in, or affecting, interstate com-
merce as long as Congress imposes the same
minimum wage requirements on non-state
workers in, or affecting, interstate com-
merce. Congress can regulate the States
using the Commerce Clause if it imposes re-
quirements on the States that are generally
applicable—that is, if it imposes the same
burdens on private employers. Congress can-
not single out the States for special burdens;
it cannot commandeer or take control over
the States or order a state legislature to in-
crease the home rule powers of the City of
Chicago; it cannot enact federal legislation
that adds to or revises Chicago’s state cre-
ated and limited delegated powers.

The leading case, New York v. United
States, held that the Commerce Clause does

not authorize the Federal Government to
conscript state governments as its agents.
‘‘Where a federal interest is sufficiently
strong to cause Congress to legislate, it must
do so directly; it may not conscript state
governments as its agents.’’ The proposed
Durbin-Lipinski legislation will do exactly
what New York prohibits: it will conscript
the City of Chicago as its agent and interfere
with the relationship between the State of
Illinois and the entity it created, the City of
Chicago.

New York invalidated a legislative provi-
sion that is strikingly similar to the pro-
posed federal Durbin-Lipinski legislation.
The Court, in the New York case, considered
the Low-Level Radioactive Waste Policy
Amendments Act of 1985. Congress was con-
cerned with a shortage of disposal sites for
low level radioactive waste. The transfer of
waste from one State to another is obviously
interstate commerce. Congress, in order to
deal with the waste disposal problem, crafted
a complex statute with three parts, only one
of which was unconstitutional. There were a
series of monetary incentives, which the
Court unanimously upheld under Congress’
broad spending powers. Congress also author-
ized States that adopted radioactive waste
and storage disposal guidelines to bar waste
imported from States that had not adopted
certain storage and disposal programs. The
Court, again unanimously, relied on long-
settled precedent that approves of Congress
creating such trade barriers in interstate
commerce.

Then the Court turned to the ‘‘take title’’
provisions and held (six to three) that they
were unconstitutional. The ‘‘take title’’ pro-
vision in effect required a State to enact cer-
tain regulations and, if the State did not do
so, it must (upon the request of the waste’s
generator or owner), take title to and posses-
sion of the waste and become liable for all
damages suffered by the generator or owner
as a result of the State’s failure to promptly
take possession.

The Court explained that Congress could, if
it wished, preempt entirely state regulation
in this area and take over the radioactive
waste problem. But Congress could not order
the States to change their regulations in
this area. Congress lacks the power, under
the Constitution, to regulate the State’s reg-
ulation of interstate commerce. That is what
the proposed federal O–Hare Airport bill will
do: it will regulate the State’s regulation of
interstate commerce by telling the State
that it must act as if the City of Chicago has
complied with the Illinois Aeronautics Act
and other state rules.

In a nutshell, Congress cannot constitu-
tionally commandeer the legislative or exec-
utive branches. The Court pointed out that
this commandeering is not only unconstitu-
tional (because nothing in our Constitution
authorizes it) but also bad policy, because
federal commandeering serves to muddy re-
sponsibility, undermine political account-
ability, and increase federal power.

The proposed Durbin-Lipinski legislation
prohibits Illinois from applying its laws reg-
ulating one of its cities. The proposed federal
law also authorizes the federal government
to make an agreement with Chicago, pursu-
ant to which Chicago will assume some sig-
nificant obligations, even though present
state law gives Chicago no authority to en-
gage in this activity. As the six to three New
York decision made clear:

A State may not decline to administer the
federal program. No matter which path the
State chooses, it must follow the direction of
Congress. . . . No other federal statute has
been cited which offers a state government
no option other than that of implementing
legislation enacted by Congress. Whether one
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views the take title provision as lying out-
side Congress’ enumerated powers, or as in-
fringing upon the core of state sovereignty
reserved by the Tenth Amendment, the pro-
vision is inconsistent with the federal struc-
ture of our Government established by the
Constitution.

The proposed Durbin-Lipinski legislation
is very much like the law that six justices
invalidated in New York. The O’Hare bill
provides that, no matter what the State
chooses, ‘‘it must follow the direction of
Congress.’’ The State has ‘‘no option other
than that of implementing legislation en-
acted by Congress.’’

The Court in New York went on to explain
that there are legitimate ways that Congress
can impose its will on the states:

This is not to say that Congress lacks the
ability to encourage a State to regulate in a
particular way, or that Congress may not
hold out incentives to the States as a meth-
od of influencing a State’s policy choices.
Our cases have identified a variety of meth-
ods, short of outright coercion, by which
Congress may urge a State to adopt a legis-
lative program consistent with federal inter-
ests. Two of these methods are of particular
relevance here.

The Court then discussed those two alter-
natives. First, there is the spending power,
with Congress attaching conditions to the
receipt of federal funds. The proposed Dur-
bin-Lipinski legislation rejects the spending
power alternative. Second, ‘‘where Congress
has the authority to regulate private activ-
ity under the Commerce Clause, we have rec-
ognized Congress’ power to offer States the
choice of regulating that activity according
to federal standards or having state law pre-
empted by federal regulation.’’ The proposed
Durbin-Lipinski legislation rejects that al-
ternative as well. It does not propose that
Congress directly takeover and expand
O’Hare Airport. Instead, it proposes that the
City of Chicago be allowed to exercise power
that the State does not allow the City to ex-
ercise.

New York v. United States did not ques-
tion ‘‘the authority of Congress to subject
state governments to generally applicable
laws.’’ But Congress cannot discriminate
against the States and place on them special
burdens. It cannot commandeer or command
state legislatures or executive branch offi-
cials to enforce federal law. Congress can
regulate interstate commerce and States are
not immune from such regulation just be-
cause they are States. For example, Congress
can forbid employers from hiring child labor
to work in coal mines, whether a private
company or a State owns the coal mine and
employs the workers.

Printz v. United States. Following the New
York decision, the Court invalidated another
federal statute imposing certain administra-
tive duties on local law enforcement offi-
cials, in Printz v. United States. The Brady
Act, for a temporary period of time, required
local law enforcement officials to use ‘‘rea-
sonable efforts’’ to determine if certain gun
sales were lawful under federal law. The fed-
eral law also ‘‘empowered’’ these local offi-
cers to grant waivers of the federally pre-
scribed 5-day waiting period for handgun
purchases Note that the proposed Durbin-Li-
pinski legislation will also ‘‘empower’’ the
City of Chicago to do that which Illinois does
not authorize the city to do.

To make the analogy even more compel-
ling, the chief law enforcement personal
suing in the Printz case said that state law
prohibited them from undertaking these fed-
eral responsibilities. That, of course, is the
exact position in which Chicago finds itself.
State law prohibits Chicago from entering
into and committing to these federal respon-
sibilities (e.g., the agreements between Chi-

cago and the FAA in § 3(f) of the proposed
Durbin-Lipinski legislation call for construc-
tion as a ‘‘federal project’’ but then require
Chicago to either construct or allow con-
struction without a permit from the State of
Illinois).

We should realize that the proposed Dur-
bin-Lipinski legislation—in commanding and
singling out the State of Illinois to, in effect,
repeal its legislation governing the powers
delegated to the City of Chicago—is quite
unusual and not at all in the tradition of fed-
eral legislation. For most of our history,
Congress would explicitly only ‘‘rec-
ommend’’ or ‘‘request’’ the assistance of the
governors and state legislatures in imple-
menting federal policy. It is only in very re-
cent times that Congress has sought explic-
itly to commandeer or order the legislative
and executive branches of the States to im-
plement federal policies. Because such fed-
eral legislative activity is recent, the case
law in this area is recent, but the case law is
clear in prohibiting this type of federal as-
sertion of power.

New York v. United States held that Con-
gress cannot ‘‘command a State government
to enact state regulation.’’ Congress may
regulate interstate commerce directly, but it
may not ‘‘regulate state governments’’ regu-
lation of interstate commerce.’’ The Federal
Government may not ‘‘conscript state gov-
ernments as its agents.’’ Congress has the
‘‘power to regulate individuals, not States.’’

In short, there are important limits on the
power of the federal government to com-
mandeer the state legislature or state execu-
tive branch officials for federal purposes. An-
other way to think about this issue is that,
to a certain extent, the Constitution forbids
Congress from imposing what recently have
been called ‘‘unfunded mandates’’ on state
officials. Congress cannot simply order the
States or state officials or a city to take
care of a problem. Congress can use its
spending power to persuade the States by
using the carrot instead of the stick.

While there are those who have attacked
the restrictions that New York v. United
States have imposed on the Federal Govern-
ment, it is worth remembering the line-up of
the Court in Maryland v. Wirtz when the jus-
tices first considered this issue. That case re-
jected the applicability of the Tenth Amend-
ment and held that it was constitutional for
Congress to set the wages, hours, and work-
ing conditions of employees, including state
employees in interstate commerce. However,
Justice Douglas, who was joined by Justice
Stewart, dissented. Douglas found the law to
be a ‘‘serious invasion of state sovereignty
protected by the Tenth Amendment’’ and
‘‘not consistent with our constitutional fed-
eralism.’’ He objected that Congress, using
the broad commerce power, could ‘‘virtually
draw up each State’s budget to avoid ‘disrup-
tive effect[s]’ ’’ on interstate commerce. New
York v. United States prevents this result.

The ‘‘generally applicable’’ restriction is
important, and it explains Reno v. Condon.
Congress enacted the Driver’s Privacy Pro-
tection Act (DPPA), which limited the abil-
ity of the States to sell or disclose a driver’s
personal information to third parties with-
out the driver’s consent. Chief Justice
Rehnquist, for a unanimous Court, upheld
the law as a proper regulation of interstate
commerce and not violating any principles
of federalism found in New York v. United
States or Printz because the law was ‘‘gen-
erally applicable.’’

Reno grew out of a congressional effort to
protect the privacy of drivers’ records. As a
condition of obtaining a driver’s license or
registering a car, many States require driv-
ers to provide personal information, such as
name, address, social security number, med-
ical information, and a photograph. Some

States then sell this personal information to
businesses and individuals, generating sig-
nificant revenue. To limit such sales, Con-
gress enacted the DPPA, which governs any
state department of motor vehicles (DMV),
or state officer, employee, or contractor
thereof, and any resale or re-disclosure of
drivers’ personal information by private per-
sons who obtained the information from a
state DMV. The Court concluded: ‘‘The
DPPA’s provisions do not apply solely to
States. Private parties also could not buy
the information for certain prohibited pur-
poses nor could they resell the information
to other parties for prohibited purposes, and
the States could not sell the information to
the private parties for certain purposes if the
private parties could not buy it for those
purposes.

Unlike the law in New York, the Court
concluded that the DPPA does not control or
regulate the manner in which States regu-
late private parties, it does not require the
States to regulate their own citizens, and it
does not require the state legislatures to
enact any laws or regulations. Unlike the
law in Printz, the DPPA does not require
state officials to assist in enforcing federal
statutes regulating private individuals. This
DMV information is an article of commerce
and its sale or release into the interstate
stream of business is sufficient to support
federal regulation.

The DPPA is a ‘‘generally applicable’’ fed-
eral law regulating commerce because it reg-
ulates the universe of entities that partici-
pate as suppliers to the market for motor ve-
hicle information—the states as initial sup-
pliers and the private resellers or redis-
closers of this information. ‘‘South Carolina
has not asserted that it does not participate
in the interstate market for personal infor-
mation. Rather, South Carolina asks that
the DPPA be invalidated in its entirety, even
as applied to the States acting purely as
commercial sellers.’’

CONCLUSION

The proposed federal law dealing with the
O’Hare Airport expansion is most likely un-
constitutional because it imposes federal
rules on the relationship between a city and
the State that created the city. It subjects
Illinois to special burdens that are not gen-
erally applicable to private parties or even
to other States. It authorizes the City of
Chicago to do that which Illinois now pro-
hibits.

There is no escape from the conclusion
that the proposed federal law does not regu-
late the behavior of private parties in inter-
state commerce. It does not subject the
State of Illinois to ‘‘generally applicable’’
legislation. Instead, Congress is regulating
the state’s regulation of interstate com-
merce. Congress may not conscript the in-
strumentalities of state government and
state power as tools of federal power. The
case law is clear that Congress does not have
this power.

Sincerely,
RONALD D. ROTUNDA,

The Albert E. Jenner, Jr. Professor of Law.

MEMORANDUM

July 13, 2002.
Re Impact of the Lipinski/Oberstar Bill on Il-

linois Law and Unchecked Condemnation
Powers for Chicago to Condemn Land in
Other Communities.

To: Senator Peter Fitzgerald; Congressman
Henry Hyde; Congressman Jesse Jack-
son, Jr.

From: Joe Karaganis.
Sandy Murdock asked me to give you some

background legal analysis of the impact of
the language in the Lipinski/Oberstar bill
(see § 3 of the bill) to create a federal law
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override (preemption) of the Illinois Aero-
nautics Act—specifically as that impact re-
lates to expanding Chicago’s power to engage
in widespread condemnation and demolition
of residential and business properties in
other municipalities outside Chicago’s
boundaries.

As you know, on July 9, 2002 Judge Hollis
Webster of the DuPage County Circuit Court
entered a ruling declaring that Chicago had
no authority under Illinois law to acquire
property in other municipalities without
complying first with § 47 of the Illinois Aero-
nautics Act, 620 ILCS 5/47 which requires any
municipality to first obtain a ‘‘certificate of
approval’’ from the Illinois Department of
Transportation before making any alteration
or extension of an airport.

Prior to her ruling, Chicago had proposed
to acquire and demolish over 500 homes in
Bensenville before seeking a certificate of
approval. In testimony at the July 9, injunc-
tion hearing before Judge Webster, the lead
IDOT official in charge of the IDOT approval
process (James Bildilli) testified:

1. Without judicial enforcement of the Illi-
nois Aeronautics Act, Chicago could acquire
and demolish all the homes and businesses
proposed in Bensenville and Elk Grove (over
500 homes and dozens of businesses) and only
after such acquisition and demolition, would
IDOT some years later hold a hearing in
which IDOT would hear evidence and con-
sider whether the harm caused by the acqui-
sition and demolition justified IDOT’s ap-
proval of the project. Essentially IDOT, in
reaching its decision on the certificate of ap-
proval, would hear and consider evidence of
the harm caused by the acquisition and dem-
olition and consider this harm as a basis of
its decision—but only after the harm (and
destruction) had been inflicted.

2. Without judicial enforcement of the Illi-
nois Aeronautics Act, Chicago could acquire
by condemnation or otherwise all of
Bensenville, Wood Dale, Elk Grove Village
(thousands of homes and businesses) and any
other municipality—without any need for a
prior certificate of approval form IDOT
under § 47.

Thankfully, Judge Webster rejected Chi-
cago and IDOT’s claims and applied and en-
forced the plain language of the statute—
prohibiting Chicago from acquiring and de-
molishing homes and businesses in another
municipality without first obtaining a cer-
tificate of approval from IDOT.

It is important for you to understand that
the preemption approach of the Lipinski Bill
(as well as Durbin’s) will not simply feder-
ally destroy key provisions of the Illinois
Aeronautics Act (namely §§ 47, 48, and 38.01).
The Lipinski legislation has the effect of de-
stroying the entire framework that Illinois
has created under the Illinois Constitution
and Illinois Municipal Code for preventing
abuses of the state law condemnation power
by municipalities. Here is the Illinois con-
stitutional and Illinois statutory framework
as upheld and enforced by Judge Webster:

1. Under the Illinois Constitution, Chicago
has only that condemnation authority to
condemn lands in other municipalities for
airport purposes that is expressly delegated
to Chicago by the laws of the State of Illi-
nois. Article VII, Section 7 of the Illinois
Constitution. Under long standing Illinois
law (‘‘Dillon’s rule’’ followed in almost all of
the 50 states) any powers delegated to a mu-
nicipality by the General Assembly under
this constitutional provision are narrowly
construed against assertions of authority by
the municipality.

2. The Illinois General Assembly has dele-
gated to Chicago the authority to condemn
lands in other municipalities for airport pur-
poses in the Illinois Municipal Code (65 ILCS
5/11–102–4) but as an essential element of that

authority to condemn has expressly man-
dated in the Illinois Municipal Code (65 ILCS
5/11–102–10) that this grant of authority to
condemn must be in accordance with the re-
quirements of the Illinois Aeronautics Act.

3. Acquisition of land by Chicago without
complying with the Illinois Aeronautics Act
is thus not only a violation of the Illinois
Aeronautics Act, such failure constitutes an
unlawful ultra vires action by Chicago in
violation of the Illinois Constitution and the
Illinois Municipal Code. Without compliance
with the Illinois Aeronautics Act, Chicago
has no authority under either Article VII,
Section VII of the Illinois Constitution and
no authority under the Illinois Municipal
Code to acquire land in other municipalities.

The Lipinski (and Durbin) legislation
seeks to ‘‘preempt’’ and destroy the Illinois
Aeronautics Act, but in doing so the Lipin-
ski (and Durbin) legislation attempts to de-
stroy and rewrite the framework created by
the Illinois Constitution and the Illinois Mu-
nicipal Code. Why not just abolish state con-
stitutions and state statutory codes alto-
gether and let Congress rewrite the state
constitutions and state statutory codes of all
50 states?

Beyond the enormous legal implications of
such action, the practical effect of the Lipin-
ski (and Durbin) legislation is to do exactly
what Judge Webster said Illinois law pro-
hibits:

1. The Lipinski (and Durbin) legislation
will ‘‘authorize’’ Chicago to condemn land in
other municipalities even though no such au-
thorization exists for Chicago to do so under
the Illinois Constitution or Illinois Munic-
ipal Code.

2. The Lipinski (and Durbin) legislation
will ‘‘authorize’’ Chicago to engage in unfet-
tered condemnation authority with the abil-
ity to acquire and destroy thousands of
homes and businesses in many other munici-
palities—all in violation of the limits on Chi-
cago’s state constitutional and state Munic-
ipal Code authority imposed by the Illinois
Constitution and Illinois General Assembly.

As Senator Fitzgerald has pointed out in
his remarks in his recent colloquy with Sen-
ator Durbin, the Lipinski (and Durbin) legis-
lation would give Chicago unfettered ability
to condemn properties outside the City of
Chicago. If applied in other states, it would
‘‘authorize’’ one municipality (whichever
municipality Congress chose) to disregard
the limits on that municipality’s delegated
powers created by that state’s constitution
and state statutory code) and to condemn
land in any other municipality in that
state—in total federal preemption of that
state’s constitution and municipal code.

As we have said before, such radical action
is a blatant violation of the federalism/Tenth
Amendment Structure of the federal Con-
stitution. But even if Congress did have such
power, should Congress be overriding state
constitutions and municipal codes to give
federal ‘‘authorization’’ to one municipality
in a state to run roughshod over other mu-
nicipalities in that state in violation of the
state constitution and municipal statutory
code?

Postscript: There is another aspect of the
Lipinski preemption which may be of inter-
est. The Lipinski bill proposes to preempt
§ 38.01 of the Illinois Aeronautics Act, 620
ILCS 5/38.01. This section requires Chicago to
obtain IDOT approval for any grant of fed-
eral funding to be used on airport projects
which the Illinois General Assembly has au-
thorized Chicago to construct. This is an im-
portant financial oversight tool (created by
the Illinois General Assembly as a condition
of a grant of authority to build airports)
which allows the State of Illinois to engage
in financial oversight of airport actions by
Chicago. Given the widespread abuses in con-

tract awards that have been documented at
O’Hare, the Lipinski (and Durbin) legislation
will literally ‘‘open the chicken coop’’ to
widespread potential for corruption.

GOOD GOVERNMENT VS. CITY HALL
CORRUPTION

It’s hard to pinpoint Chicago City Hall’s
position on airports because it changes about
as often as the wind in the Windy City.

In 1988, City Hall opposed a new airport or
O’Hare expansion, saying they were unneces-
sary. In 1990, City Halls said a new airport
was needed and proposed building one on the
South Side near Lake Calumet. In 1994, City
Hall abandoned the Lake Calumet Airport
proposal and once again claimed no new run-
ways were needed.

Just last year, the Mayor held a press con-
ference to reiterate that O’Hare could handle
all regional capacity needs until 2012, and
that no runways were needed. Then in 2002,
the Mayor changed course again and said six
new runways were needed at O’Hare imme-
diately. We don’t need it. We need it. We
don’t need it. We need it. What is it?

Through all the flipflopping, one factor has
remained consistent. That is City Hall’s de-
sire to protect cronyism and pin-striped pa-
tronage at O’Hare. The Chicago Tribune last
year won a Pulitzer Prize for writing about
what it called in one editorial: ‘‘Daley and
the stench at O’Hare.’’ Mr. Speaker, I ask for
unanimous consent to enter this editorial
into the record.

The Tribune’s continuing series recounted
numerous insider deals that enriched the
Mayor’s family, friends and contributors.
And these aren’t penny-annie deals. For ex-
ample, the City handed out $400 million to 30
engineering firms in no-hid contracts—when
the City denied it was working on expansion
plans. A longtime mayoral friend was paid
$1.8 million to arrange a meeting with a con-
cessionaire. Another friend was paid $480,000
to lobby for O’Hare, even though he wasn’t a
lobbyist. Meanwhile, airport vendors, con-
cessionaires and businesses tied to O’Hare
gave the mayor $360,000 in campaign gifts,
according to the Tribune.

More recently, Chicago unveiled plans to
spend $1.3 billion for terminal improvements
at O’Hare. After viewing the plan, U.S.
Transportation Secretary Norman Mineta
remarked that the massive project included
‘‘not one dime for new capacity.’’ Mineta
joked, ‘‘O’Hare will have the finest food
court in America.’’

Now the City says trust us to build six new
runways for billions of dollars.

The bottom line is: City Hall’s repeated
flip-flopping; its insider deals; and decades of
deceit on this important issue have left it
with little credibility.

I oppose such a deal. The City has strained
its credibility and blocked the doorway to
opportunity long enough. The region is pay-
ing with lost jobs, high fares, poor service
and political corruption.

This airport debate is about good govern-
ment. A third airport would protect tax-
payers interests and improve service, while
also resolving our nation’s aviation crisis
quicker, cheaper, safer and cleaner.

CONSUMER PROTECTION FARES

The O’Hare expansion plan is an anti-con-
sumer measure.

Two airlines—American and United Air-
lines—control roughly 90 percent of the
flights in and out of O’Hare. Combined, they
have a monopoly.

Due to a lack of competition, fares at Chi-
cago O’Hare continue climbing higher and
faster than the national average. Six years
ago, O’Hare fares were 21 percent above the
national average. Today, they are 33 percent
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above the national average. In real terms,
Chicagoans today pay more than $1 billion a
year in overcharges to use O’Hare.

The Secretary of Transportation in Illinois
often tells a story about his travels from
Springfield Illinois to Washington. If he flies
from Springfield to O’Hare and then to
Washington, it costs him about $400. How-
ever, if he drives from Springfield to O’Hare
and then flies to Washington—on the exact
same plane—it costs him nearly $1,500, or
three times more. That’s because Springfield
has competition. From there, one can choose
to fly through Chicago or St. Louis. The poor
traveler in Chicago has few options. And he
or she pays mightily.

O’Hare’s monopoly fares have been the sub-
ject of analysis in recent years by the Gen-
eral Accounting Office, the U.S. DOT and the
State of Illinois, among others. Each study
concluded that O’Hare fares are considerably
higher than average simply because of a lack
of competition.

A lack of competition has also resulted in
airlines reducing service or methodically
abandoning service to less-profitable mar-
kets, which severely hurts the economy of
small and mid-sized cities.

In the past 10 years, O’Hare has terminated
service to more than a dozen markets, from
South Carolina to North Dakota.

Will adding new runways at O’Hare in-
crease competition or lower fares? It’s un-
likely.

A few years ago, Congress lifted the re-
strictions on slots for commuter flights at
O’Hare—theoretically in the name of in-
creasing competition. However, the vast ma-
jority of the new slots were snapped up by
commuters planes owned by or affiliated
with United and American. Why, because
only United and American provide a network
of connecting flights.

Now, the airlines will tell you that no car-
rier wants to come to Peotone. But that’s
simply not true. At least two airlines—Spirit
and Virgin—have said they would love to fly
out of a third airport. Moreover, last sum-
mer the CEO of American Airlines, Donald
Carty, said American would use Peotone.

This airport debate is about consumer pro-
tection. A third airport will increase com-
petition, which will reduce fares, while also
resolving our nation’s aviation crisis
quicker, cheaper, safer and cleaner.

STOP O’HARE EXPANSION

LET 2,000 SOULS REST IN PEACE

DEAR COLLEAGUE: Two historic cemeteries
stand in the path of the runways proposed
under a plan to expand Chicago O’Hare Inter-
national Airport. For this and many reasons
more, we urge you to oppose H.R. 3479 or any
legislation that would essentially force the
Federal Aviation Administration to tear
down and reconstruct O’Hare. We believe
this legislation is constitutionally suspect,
deeply divisive, environmentally flawed,
wasteful and dangerous.

Many of you might be wondering why this
issue should matter to you. Well, the answer
is simple. If this atrocity could happen in
our backyards, it could happen in yours!

On the reverse side of this page, please
read an article that was printed in the Chi-
cago Sun-Times detailing the ‘‘royal mess’’
that happened when contractors tried to
move thousands of bodies in a nearby ceme-
tery when St. Louis Lambert Airport ex-
panded in the 1990s.

Near O’Hare, there are two cemeteries: St.
Johnannes Cemetery (owned and maintained
by St. John’s United Church of Christ) and
Resthaven Cemetery (affiliated with the
Methodist Church). Most people have never
heard of these cemeteries, but they serve as
the final resting place of some of the first Il-

linois pioneers, as well as many of their mod-
ern era descendants. These cemeteries have
served this purpose for more than 150 years
since their first church members were laid to
rest in the 1840s.

These individuals, their descendants and
1,600 other souls lie at rest in St. Johnannes,
including some buried within the last year.
Hundreds of others lie at rest at Resthaven,
including mayors, business owners, farmers,
factory workers, soldiers and housewives.
Members of the Potowatamie tribe also are
buried at Resthaven.

Illinois law states that a cemetery cannot
be removed without the owner’s consent, but
that hasn’t stopped the City of Chicago from
planning to dig up these souls despite both
churches stating publicly that they do not
intend to provide consent.

Again, we implore you to vote against H.R.
3479. Let the dead rest in peace.

HENRY HYDE.
JESSE JACKSON, Jr.
PHIL CRANE.

[From the Chicago Sun-Times, July 14, 2002]
MOVING GRAVES CAN BE ‘ROYAL MESS’
(By Robert C. Herguth, Transportation

Reporter)
In the 1990s, St. Louis’ Lambert Airport

moved thousands of bodies from the crum-
bling, mostly black Washington Park Ceme-
tery to make way for a transit line and cre-
ate a larger, flatter buffer for runways.

Trouble, it turned out, was almost as boun-
tiful as bones. An archaeologist hired to help
with disinterment was accused of snatching
limbs and yanking out teeth, supposedly for
research, and later of hiding corpses to en-
sure he got paid. A state inspector climbed
into a burial vault and held what was de-
scribed as a ‘‘mock funeral.’’

There also were reports of coffins being ac-
cidentally pulverized by machinery.

‘‘That was a royal mess,’’ a person associ-
ated with the project recently remarked.

While an extreme example, the St. Louis
work demonstrates how bad an already dif-
ficult and delicate process can get.

And it serves as a cautionary tale as the
City of Chicago—using one of the same con-
sultants involved in the Washington Park ef-
fort—makes plans to bulldoze two historic
suburban cemeteries, and 433 acres of homes
and businesses, to accommodate a proposed
O’Hare Airport runway expansion.

‘‘We’ve thought about those kinds of
things,’’ said Bob Sell, referring to Lam-
bert’s problems.

The Loop attorney has dozens of relatives
buried at St. Johannes Cemetery, which is
targeted for relocation, along with tiny
Resthaven Cemetery.

‘‘The notion of someone going to the ceme-
tery and putting a shovel to my family mem-
ber is horrible. That something could go
wrong in that process, it makes me sick to
my stomach.’’

Like many homeowners in the proposed ex-
pansion zone, leaders of Resthaven and St.
Johannes don’t want to sell. One and perhaps
both graveyards will fight the city in court,
cemetery officials said.

The process, as of last Tuesday, is in a
holding pattern because of a DuPage County
judge’s ruling in a different lawsuit. The
judge ordered Chicago to halt land buys until
it receives a state permit, something city of-
ficials believe is unnecessary and will appeal.
Meanwhile, the city won’t even be negoti-
ating sales.

In another room Tuesday in another part
of DuPage, a different aspect of the same
thorny issue played out as two of the city’s
hired guns met for the first time with lead-
ers of Resthaven to ‘‘open up the dialogue.’’

That’s how Jeff Boyle—a former top aide
to Mayor Daley now being paid $240 an hour

as a no-bid consultant—portrayed the meet-
ing at the Bensenville Community Public Li-
brary.

Resthaven president Lee Heinrich, vice
president Bob Placek and their attorney said
they were there to listen to Boyle and an-
other consultant, Robert Merryman of O.R.
Colan Associates.

Merryman—after Boyle nearly canceled
the meeting because of the presence of a re-
porter and the lawyer—outlined several op-
tions, all of which involved the city buying
the cemetery land.

‘‘Let’s start with the assumption that you
have to go,’’ he said softly, speaking in the
consoling tones of a funeral director.

‘‘The airport could simply purchase
Resthaven and Resthaven is no more,’’ he
said.

The second possibility, he said, would be to
‘‘functionally replace Resthaven’’ by build-
ing ‘‘a new Resthaven’’ elsewhere.

Third, he said, the cemetery could be
moved to another graveyard, where ‘‘a sec-
tion can be Resthaven.’’ Headstones and
monuments would go with the remains, the
city would cover costs, and if some families
wanted relatives reburied elsewhere, that
would be fine, too, he said. Relatives could
decide who ‘‘disinters and reinters the
body,’’ and help monitor the process, he said.

Merryman’s company was involved in the
Washington Park Cemetery relocation. The
firm did not select the archaeologist facing
the allegations of desecrating the remains
and, in fact, was asked ‘‘to come and correct
the situation,’’ according to Chicago Avia-
tion Department spokeswoman Monique
Bond.

The firm also helped handle the ‘‘land ac-
quisition aspects’’ of moving graves from
Bridgeton Memorial Cemetery in St. Louis,
which currently is being excavated to make
way for new and longer runways at Lambert,
said Lambert spokesman Mike Donatt.

HOW A CEMETERY IS MOVED

Locating and moving remains can be a
tough process, but it’s one played out quite
frequently for road, airport and other public
works projects, said Randolph Richardson.

He owns Kentucky-based Richardson Corp.,
which does the physical part of relocating
graves.

For big jobs, Richardson may bring in 15
workers in blue jeans and knee boots, and
heavy equipment. After mapping a cemetery,
a worker with a ‘‘probe rod’’ tries to gauge
the depth of graves and directs a backhoe op-
erator on how far to dig. ‘‘If the grave itself
is 6 feet deep you dig down around 41⁄2 feet,
and the rest of it is hand digging,’’ he said.

‘‘Say we’ve got a row of 50 graves, we’d
start at the end with a backhoe, the man
with the probe rod is guiding the backhoe to
tell him how deep to go, we dig a trench to
expose those 50 graves, that allows us to get
the men in there to work,’’ he said.

Bodies are placed in individual wooden
boxes—there are several sizes—unless coffins
are intact, he said, adding that his workers
may get tetanus shots before a project be-
cause of old rusty nails.

Caskets are put on trucks and driven to
their new resting place, he said. His company
typically charges between $1,000 and $1,500
per body.

Richardson, whose firm relocated some of
the bodies from St. Louis’ Washington Park,
recalls some of the trouble there, but insists
things usually are more smooth.

GUARDS QUESTIONING VISITORS

Boyle and Chicago’s first deputy aviation
commissioner, John Harris, have said they
want to handle their cemetery situation
with dignity and sensitivity. But the city is
having its own public relations headaches.

The cemeteries are outside Chicago’s bor-
ders, but can only be reached by a city-
owned access road monitored by city guards.
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Twice this month, a guard approached a

St. Johannes visitor at the cemetery, ques-
tioned the person and asked that they ‘‘sign
in.’’

In the first instance, the visitor said, he
was interrupted while praying at a grave
site, and after refusing to sign in was met by
five Chicago police cars on the access road.
The visitor in the second case was the pastor
of the church that owns St. Johannes.

Just before being confronted—on Wednes-
day, after the judge’s ruling—the minister
was surprised to find four O.R. Colan em-
ployees nosing around graves at St. Johan-
nes, apparently taking down names from
headstones, although they had no permission
to be there.

‘‘They said they were doing a study,’’ Sell
said. ‘‘They’re trespassing on private prop-
erty.’’

Merryman did not return phone calls. City
officials were at a loss to explain.

But Roderick Drew, a spokesman for
Daley, said Friday that there’s been a
‘‘change in policy’’ that ‘‘nobody will have to
sign in any more.’’

‘‘Anybody who wants access to that ceme-
tery during those posted hours will not be
stopped, will not have to sign in,’’ he said,
adding that the sign in ‘‘has turned out to be
a much greater inconvenience to the people
who access it.’’

FLOOR STATEMENT OF U.S. REPRESENTATIVE
JESSE L. JACKSON, JR., OPPOSING H.R. 3479:
THE NATIONAL AVIATION CAPACITY EXPAN-
SION ACT OF 2002—MONDAY, JULY 15, 2002
WASHINGTON, DC

Mr. Speaker, I ask unanimous consent to
revise and extend my remarks.

Mr. Speaker, I rise in opposition to H.R.
3479.

Votes on the suspension calendar are sup-
posed to be, by definition, non-controversial.
But to argue that H.R. 3479 is non-controver-
sial is like arguing that the elimination of
estate taxes, gun control legislation, a pa-
tients bill of rights, and prescription drug
benefits for seniors should all be on the sus-
pension calendar. H.R. 3479 is one of the most
controversial bills to come before the House
this year. It has been extremely controver-
sial in Chicago, in the northwest suburbs, in
Illinois generally, in the Illinois congres-
sional delegation (our two U.S. Senators are
divided over it), in all House and Senate
Committees, in the full Senate, and, if a full
debate were held on the House floor today,
the NATION would see just how controver-
sial this bill is.

This bill has already been delayed in the
Senate with one virtual filibuster—and it
will be subjected to every parliamentary and
tactical maneuver possible to try to stop it
when it comes before the Senate again. Hard-
ly non-controversial!

To tear down and rebuild O’Hare will cost
taxpayers three times as much money as it
will cost to build a third South Suburban
airport—$15–20 billion (not the $6.6 billion
generally used) versus $5–7 billion. This bill
is hardly noncontroversial for taxpayers!

Tearing down and rebuilding O’Hare is es-
timated to take 15-to-20 years, assuming it
proceeds on schedule, without lawsuits—not
likely—while building a new South Suburban
Airport would take five years, it would ex-
pand thereafter as need arises, and would be
a more permanent solution to the capacity
crisis. When the new O’Hare is completed, we
will be in the same position we are today
with regard to the air capacity crisis. How is
that not controversial?

This bill will double the noise pollution in
the suburban communities surrounding
O’Hare. It is hardly non-controversial in the
polluted northwest suburbs of Chicago.

Doubling the traffic in the air space
around O’Hare from 900,000 to 1.6 million op-
erations will make flying into O’Hare less
safe for the public—hardly noncontroversial
for the flying public.

This bill will increase environmental pol-
lution—O’Hare is already the number one
polluter in Illinois—hardly non-controversial
for those having to live in the increased pol-
lution.

The Chicago Tribune won a Pulitzer Prize
for documenting ‘‘sleaze’’ surrounding the
City of Chicago and past O’Hare construc-
tion, vender, and service contracts. By pass-
ing this bill—and removing the Illinois Aero-
nautics Law and by-passing the Illinois Gen-
eral Assembly—we are virtually sanctioning
more ‘‘sleaze’’ to be found around O’Hare
construction, vender, and service contracts.
Since when has such potential ‘‘sleaze’’ be-
come non-controversial for Congress.

I don’t consider the Federal Government
running over any future Governor of Illinois,
the Illinois General Assembly, the Illinois
Aeronautics Law, and the 10th Amendment
of the U.S. Constitution—to build an air-
port—non-controversial.

Finally, we’re already finding out how con-
troversial this bill is as Judge Hollis Webster
on July 9, 2002, stopped the City of Chicago
from running rough-shod over their north-
west suburban neighbors by illegally trying
to buy up and tear down their homes and
businesses to make room for O’Hare expan-
sion. This is just one of many controversial
lawsuits that have been and will be filed in
the future if this bill passes and becomes
law.

How is tearing down and rebuilding
O’Hare—which will be three times as expen-
sive, take three times longer, be less protec-
tive of the environment, make the skys less
safe, and be a less permanent solution than
building a third airport—non-controversial?
I say, solve the current air capacity crisis by
building Peotone first, faster, cheaper, and
safer, then evaluate what needs to be done
with O’Hare.

H.R. 3479 falls woefully short of providing
an adequate, equitable solution.

Please know that I do not oppose fixing the
current air capacity crisis surrounding
O’Hare. But I have many, many grave con-
cerns about this specific expansion plan.
Concerns about cost. About safety. About en-
vironmental impact. About federal prece-
dence—and I associate myself completely
with the remarks of my good friend, Mr.
HYDE.

Although I oppose this bill for many rea-
sons, I rise today to discuss an important
element of this bill—constitutionality.

The attempt to rebuild and expand O’Hare
Airport—Congress is inappropriately vio-
lating the Tenth Amendment.

In other contexts—specifically with regard
to certain human rights—I believe that the
Tenth Amendment serves to place limita-
tions on the federal government with which
I disagree. Indeed, in the area of human
rights, I believe new amendments must be
added to the Constitution to overcome the
limitations of the Tenth Amendment. How-
ever, building airports is not a human right.
Therefore, in the present context, I agree
that building airports is appropriately with-
in the purview of the states.

I believe attempts by Congress to strip the
authority of Governor Ryan and the Illinois
Legislature over the delegation and author-
ization to Chicago of state power to build
airports—along with the authority of gov-
ernors and state legislatures in a host of
other states such as Massachusetts (Logan),
New York (LaGuardia and JFK), New Jersey
(Newark) California (San Francisco airport),
and the State of Washington (Seattle)—raise
serious constitutional questions.

Under the framework of federalism estab-
lished by the federal constitution, Congress
is without power to dictate to the states how
the states delegate power—or limit the dele-
gation of that power—to their political sub-
divisions. Unless and until Congress decides
that the federal government should build air-
ports, airports will continue to be built by
states or their delegated agents (state polit-
ical subdivisions or other agents of state
power) as an exercise of state law and state
power. Further compliance by the political
subdivision of the oversight conditions im-
posed by the State legislature as a condition
of delegating the state law authority to
build airports is an essential element of that
delegation of state power. If Congress strips
away a key element of that state law delega-
tion, it is highly unlikely that the political
subdivision would continue to have the
power to build airports under state law. The
political subdivision’s attempts to build run-
ways would likely be ultra vires (without au-
thority) under state law.

Under the Tenth Amendment and the
framework of federalism built into the Con-
stitution, Congress cannot command the
States to affirmatively undertake an activ-
ity. Nor can Congress intrude upon or dic-
tate to the states, the prerogatives of the
states as to how to allocate and exercise
state power—either directly by the state or
by delegation of state authority to its polit-
ical subdivisions.

As stated by the United States Supreme
Court:

‘‘[T]he Framers explicitly chose a Con-
stitution that confers upon Congress the
power to regulate individuals, not States.
. . . We have always understood that even
where Congress has the authority under the
Constitution to pass laws requiring or pro-
hibiting certain acts, it lacks the power di-
rectly to compel the States to require or prohibit
those acts.’’—New York v. United States, 505
U.S. 144, at 166 (1992) (emphasis added).

It is incontestable that the Constitution
established a system of ‘‘dual sovereignty.’’—
Printz v United States, 521 U. S. 898, 918
(1997) (emphasis added).

Although the States surrendered many of
their powers to the new Federal Govern-
ment, they retained ‘‘a residuary and invio-
lable sovereignty,’’ The Federalist No. 39, at
245 (J. Madison). This is reflected throughout
the Constitution’s text.

Residual state sovereignty was also im-
plicit, of course, in the Constitution’s con-
ferral upon Congress of not all governmental
powers, but only discrete, enumerated ones,
Art. 1, Sec. 8, which implication was ren-
dered express by the Tenth Amendment’s as-
sertion that ‘‘[t]he powers not delegated to
the United States by the Constitution, nor
prohibited by it to the States, are reserved
to the States respectively, or to the peo-
ple.’’—ld at 918–919.

This separation of the two spheres is one of
the Constitution’s structural protections of
liberty. ‘‘Just as the separation and inde-
pendence of the coordinate branches of the
Federal Government serve to prevent the ac-
cumulation of excessive power in any one
branch, a healthy balance of power between
the States and the Federal Government will
reduce the risk of tyranny and abuse from ei-
ther front.—Id at 921 quoting Gregory v.
Ashcroft, 501 U.S. 452 at 458 (1991).

The Supreme Court in Printz went on to
emphasize that this constitutional struc-
tural barrier to the Congress intruding on
the State’s sovereignty could not be avoided
by claiming either (a) that the congressional
authority was pursuant to the Commerce
Power and the ‘‘necessary and proper clause
of the Constitution or (b) that the federal
law ‘‘preempted’’ state law under the Su-
premacy Clause. 521 U.S. at 923–924.
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It is important to note that Congress can

regulate—but not affirmatively command—
the states when the state decides to engage
in interstate commerce. See Reno v. Condon,
528 U.S. 141 (2000). Thus in Reno, the Court
upheld an act of Congress that restricted the
ability of the state to distribute personal
drivers’ license information. But Reno did
not involve an affirmative command of Con-
gress to a state to affirmatively undertake
an activity desired by Congress. Nor did
Reno involve (as proposed here) an intrusion
by the federal government into the delega-
tion of state power by a state legislature—
and the state legislature’s express limits on
that delegation of state power—to a state po-
litical subdivision.

H.R. 3479 would involve a federal law which
would prohibit a state from restricting or
limiting the delegated exercise of state
power by a state’s political subdivision. In
this case, the proposed federal law would
seek to bar the Illinois Legislature from de-
ciding the allocation of the state’s power to
build an airport or runways—and especially
the limits and conditions imposed by the
State of Illinois on the delegation of that
power to Chicago. The law is clear that Con-
gress has no power to intrude upon or inter-
fere with a state’s decision as to how to allo-
cate state power.

A state’s authority to create, modify, or
even eliminate the structure and powers of
the state’s political subdivisions—whether
that subdivision be Chicago, Bensenville, or
Elmhurst—is a matter left by our system of
federalism and our federal Constitution to
the exclusive authority of the states. As
stated by the Seventh Circuit in Commis-
sioners of Highways v. United States, 653
F.2d 292 (7th Cir. 1981) (quoting Hunter v.
City of Pittsburgh, 207 U.S. 161, 178 (1907)):

‘‘Municipal corporations are political sub-
divisions of the State, created as convenient
agencies for exercising such of the govern-
mental powers of the State as may be en-
trusted to them. For the purpose of exe-
cuting these powers properly and efficiently
they usually are given the power to acquire,
hold, and manage personal and real property.
The number, nature and duration of the pow-
ers conferred upon these corporations and
the territory over which they shall be exer-
cised rests in the absolute discretion of the
State. . . . The State, therefore, at its pleas-
ure may modify or withdraw all such powers,
may take without compensation such prop-
erty, hold it itself, or vest it in other agen-
cies, expand or contract the territorial area,
unite the whole or a part of it with another
municipality, repeal the charter and destroy
the corporation. All this may be done, condi-
tionally or unconditionally, with or without
the consent of the citizens, or even against
their protest. In all these respects the State
is supreme, and its legislative body, con-
forming its action to the state constitution,
may do as it will, unrestrained by any provi-
sion of the Constitution of the United
States.’’—Commissioners of Highways, 653
F.2d at 297.

Chicago has acknowledged that Illinois has
delegated its power to build and operate air-
ports to its political subdivisions by express
statutory delegation. 65 ILCS 5/11–102–1, 11–
102–2 and 11–102–5. These state law delega-
tions of the power to build airports and run-
ways are subject to the Illinois Aeronautics
Act requirements—including the require-
ment that the State approve any alterations
of the airport—by their express terms. Any
attempt by Congress to remove a condition
or limitation imposed by the Illinois Legisla-
ture on the terms of that state law delega-
tion of authority would likely destroy the
delegation of state authority to build air-
ports by the Illinois Legislature to Chicago—
leaving Chicago without delegated state leg-

islative authority to build runways and ter-
minals at O’Hare or Midway. The require-
ment that Chicago receive a state permit is
an express condition of the grant of state au-
thority and an attempt by Congress to re-
move that condition or limitation would
mean that there was no continuing valid
state delegation of authority to Chicago to
build airports. Chicago’s attempts to build
new runways would be ultra vires under
state law as being without the required state
legislative authority.

Clearly this bill sets dangerous precedence
by stating that Congress—not the FAA, not
Departments of Transportation, not aviation
experts—but Congress shall plan and build
airports.

Further, it ignores the 10th Amendment to
the U.S. Constitution. It guts and/or under-
mines state laws and environmental protec-
tions. And it sidesteps the checks-and-bal-
ances and the public hearing process.

My focus today is the same as it’s always
been. Finding the best fix. And that best fix
is the construction of a third Chicago airport
near Peotone, Illinois. The plain truth is
Peotone could be built in one-third the time
at one-third the cost. For taxpayers and
travelers, it’s a no-brainer.

Unfortunately, this bill mandates expan-
sion of O’Hare yet pays mere lip service to
Peotone. It puts the projects on two separate
and unequal tracks. That is my opinion.
That is also the opinion of the Congressional
Research Service, whose analysis I will pro-
vide for the record.

What we don’t need at this critical junc-
ture is favoritism or interference from poli-
ticians and profit-oriented airlines to stack
the deck against Peotone. What we don’t
need is a bill that increases the likelihood of
a constitutional challenge that prolongs the
debate and delays the fix.

Thus, I urge members to reject this un-
precedented, unwise, and unconstitutional
bill.

TESTIMONY OF CONGRESSMAN JESSE L. JACK-
SON, JR. BEFORE THE COMMITTEE ON THE
JUDICIARY, HOUSE OF REPRESENTATIVES,
UNITED STATES CONGRESS

OVERSIGHT HEARING ON THE STATE OF COMPETI-
TION IN THE AIRLINE INDUSTRY—JUNE 14, 2000

Mr. Chairman, Ranking Member Conyers,
members of the Judiciary Committee. Thank
you for the opportunity to present my con-
cerns about monopoly abuses in the airline
industry—particularly the apparent agree-
ment by the so-called ‘‘Big Seven’’ major
airlines not to compete in each other’s For-
tress Hub markets. I know much of the dis-
cussion at today’s hearing will focus on the
recently announced merger between United
and US Air and the potential responsive
mergers between American and Northwest
and between Delta and some other major air-
line. That these mergers are anti-competi-
tive and should be prohibited is self-evident.

While I will address the issue of these pro-
posed or potential mergers, I believe it im-
portant to focus on today’s monopoly envi-
ronment in the airline industry. It is true
that the proposed mergers will make the mo-
nopoly problem worse. But what needs to be
emphasized is that today—even if the pro-
posed or potential mergers never reach fru-
ition or are ultimately rejected—the major
airlines have currently created a monopo-
listic system of Fortress Hubs that rep-
resents a blatant violation of federal anti-
trust laws. Moreover, if government esti-
mates are correct, these current monopoly
abuses at Fortress Hubs are costing air trav-
elers—especially business travelers—billions
of dollars a year in excess fares.

Therefore my remarks will focus on the
antitrust violations of the current Fortress

Hub system created and maintained by the
major airlines. That the proposed or poten-
tial mergers are an unacceptable expansion
of monopolization is a given. But this Com-
mittee, the entire Congress, and the Admin-
istration need to develop and implement spe-
cific concrete and comprehensive solutions
to the existing Fortress Hub monopoly prob-
lem.

Thankfully, we do not address this problem
in a vacuum. The Suburban O’Hare Commis-
sion—an intergovernmental body of local
governments adjacent to O’Hare airport—has
recently issued a comprehensive report on
the national Fortress Hub problem entitled
If You Build It, We Won’t Come: The Collec-
tive Refusal Of The Major Airlines To Com-
pete In The Chicago Air Travel Market. The
Suburban O’Hare Commission report con-
tains a detailed analysis and description of
the monopoly problem presented by the For-
tress Hub system and I won’t repeat all those
details here. But I would like to highlight
several issues from the report and discuss
recommended solutions to the Fortress Hub
problem both nationally, and in Chicago.

1. Northwest owns Minneapolis and De-
troit; Delta owns Atlanta and Cincinnati;
American and United own Chicago; US Air
owns Pittsburgh.

Ever since the passage of deregulation leg-
islation in 1978, the major airlines have con-
solidated their economic power into a series
of geographically distinct ‘‘Fortress Hubs’’.
Thus everyone knows that Northwest Air-
lines dominates air travel to and from Min-
neapolis and Detroit; Delta dominates air
travel to and from Atlanta and Cincinnati;
United and American dominate air travel to
and from Chicago; and US Air dominates air
travel to and from Pittsburgh.

2. These Fortress Hub markets have eco-
nomically attractive business travel mar-
kets that should—in normal circumstances—
attract competition to service those mar-
kets.

Virtually all of the major Fortress Hub
markets are located in thriving urban busi-
ness centers. This means that in all major
Fortress Hub markets there is a large pool of
business travelers who would like to travel
from the Fortress Hub to other destinations.

One would assume that this pool of busi-
ness travelers would be an attractive market
for major airlines to compete with one an-
other for this traffic. One would assume
therefore that United would—under normal
circumstances—wish to compete with Delta
for the business traveler based in Atlanta.
Similarly, Delta would—under normal cir-
cumstances—wish to compete with United
and American for the business travel market
based in Chicago or with Northwest for the
business market in Minneapolis or Detroit.

But we do not have normal circumstances
here. We do not see Northwest coming before
Congress complaining about their inability
to compete with Delta in Atlanta for the lu-
crative business travel market. We do not
see Delta coming before Congress com-
plaining about their inability to compete
with Northwest in Detroit for the lucrative
business travel market there or their inabil-
ity to compete with United and American in
Chicago for the business travel there. In-
stead we have a collective decision by the
major airlines—the so-called ‘‘Big Seven’’—
not to compete in each other’s major hub
markets.

3. This decision by the Big Seven Not To
Compete Appears to Be a ‘‘Per Se’’ Violation
of federal Anti-trust laws.

Given this obvious collective decision by
the Big Seven to stay out of each other’s
Fortress Hub markets and this collective de-
cision not to compete for lucrative business
travel in those markets, the obvious ques-
tion is: Do these geographic allocation of
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Fortress Hub markets by the major airlines
constitute ‘‘per se’’ violations of federal
antitrust laws. As set forth in the Suburban
O’Hare Commission report, a multitude of
Supreme Court decisions uniformly condemn
horizontal geographic market allocations—
such as is present in the geographic alloca-
tion of Fortress Hub markets—as ‘‘per se’’
violations of the Sherman antitrust law.

4. The Fortress Hub Monopoly System
Costs Travelers—especially business trav-
elers—billions of dollars per year in excess
fares.

The concentration of market power in the
hands of one or two airlines in a single geo-
graphic market inevitably leads to the temp-
tation by the dominant carriers to raise
prices to higher levels than would be the
case if there was significant competition in
that market. The General Accounting Office
(GAO) has warned us for years that con-
centration of market power in one or two
airlines has led and will lead to significantly
higher prices than would otherwise be the
case with aggressive competition.

The State of Illinois has produced two
studies which suggest that the monopoly
premium paid by travelers at Fortress
O’Hare alone is on the order of several hun-
dred million dollars per year—monopoly
overcharges taken from the traveler by
United and American because of the lack of
significant competition in the O’Hare mar-
ket. Extended nationally, these monopoly
overcharges are likely to exceed several bil-
lion dollars per year being paid by the na-
tion’s air travelers. The segment of the trav-
elling public that bears the brunt of these
monopoly overcharges is the business trav-
eler. The anecdotal evidence is over-
whelming that the time-sensitive business
traveler is being charged exorbitant prices
for business travel. It is clear that the Big
Seven cartel is maintaining the Fortress Hub
system—and reaping huge monopoly induced
revenues—on the backs of the business trav-
eler.

5. The Big Seven’s refusal to Compete In
Chicago—If You Build It We Won’t Come.

Metropolitan Chicago makes a good case
study of the collective refusal of the other
members of the Big Seven to compete with
United’s and American’s dominance of the
Chicago air travel market. As discussed in
the Suburban O’Hare Commission report, the
evidence is clear that United and American—
in concert with their fellow members of the
Air Transport Association (ATA)—have en-
gaged in a collusive effort to stop construc-
tion of major new capacity in metropolitan
Chicago.

Here we have explicit evidence of the other
major airlines telling the State of Illinois
that—even if a new airport is constructed in
metro Chicago—they will not use that air-
port to compete head-to-head with United
and American. When read carefully, the ATA
sponsored letter necessarily implies even
more. It suggests that these other major air-
lines simply do not wish to compete with
United and American in the Chicago market
on any terms or at any location.

Nowhere do these major airlines (e.g.
Delta, Northwest, Continental) offer to com-
pete with United and American in the metro
Chicago area if favorable terms are made
available to them at the new airport (e.g.
low landing fees; high speed rail access to
central Chicago, etc.). Nor do they alter-
natively demand major hub-and-spoke capac-
ity be made available to them at O’Hare so
that they can compete head-to-head at
O’Hare. Instead, they simply declare their
refusal to use the new airport and by nec-
essary conclusion, declare their refusal to
compete in the metro Chicago market.

6. The Currently Proposed O’Hare Expan-
sion Will Only Make the Monopoly Problem
Worse.

United and American are currently work-
ing with the City of Chicago on a massive ex-
pansion of O’Hare called the ‘‘World Gate-
way’’ program. This proposal calls for spend-
ing several billion dollars in federal taxpayer
money to fund the expansion of United and
American’s hub-and-spoke monopoly at
O’Hare. Nowhere in the design of the World
Gateway project is there any attempt to in-
clude or encourage new hub-and-spoke com-
petition from another major airline. Indeed,
the entire terminal design is premised on
continued growth of United and American’s
hub-and-spoke systems to the exclusion of
any new hub-and-spoke competitor.

7. The Campaign to Maintain the Fortress
Hub System—and to Defeat the Development
of New Capacity for New Competition—has
Other Serious Consequences.

As discussed above the principal economic
victims of the Fortress Hub monopoly sys-
tem is the business traveler and our national
economy. American businesses are paying a
penalty of billions of dollars per year in mo-
nopoly overcharges to the major airlines
Fortress Hub system. Further, the prohibi-
tively high prices of business travel created
and maintained by this Fortress Hub system
are actually stifling business travel for those
entrepreneurial businesses who cannot afford
those prices.

But the business traveler is not the only
victim of this Fortress Hub system. As
shown by the Suburban O’Hare Commission
report and from my own experience, the
major airlines attempts to defeat the con-
struction of new competitive capacity in the
South Suburban Chicago Airport illustrates
the widespread adverse consequences of this
illegal conduct.

By seeking to expand United and Ameri-
can’s dominance of the regional Chicago
market through a major expansion of
O’Hare—while refusing to compete in metro-
politan Chicago—the major airlines (led by
United and American) have created severe
environmental and economic problems and
distortions throughout the Chicago metro
region. My point is that the major airlines’
passion for protection and expansion of the
Fortress Hub monopoly system has con-
sequences far beyond the business traveler.
These include:

Severe environmental impacts on commu-
nities around the Fortress Hub airport. The
O’Hare area communities will be subjected
to more noise, more air pollution, and more
safety hazards because United and American
want the expansion to take place under their
control at O’Hare—where by design they are
keeping out new hub-and- spoke competi-
tion—rather than at a new regional airport
where a major new competitor could enter
the region.

Serious economic decline in the commu-
nities in my district. By seeking to force
traffic growth into their already overloaded
Fortress Hub at O’Hare, United and Amer-
ican (along with their colleagues at the
ATA) are causing serious economic injury to
the communities in my district. As you
know, Chairman Hyde and I each represent a
part of Chicago and its suburbs. What you
might not know is that the hub of business
activity in Chicago is no longer downtown; it
is O’Hare Airport. There are roughly equal
numbers of people living in the south sub-
urbs, which I represent, and the northwest
suburbs, which Chairman Hyde represents.
However, during the past ten years, eighty
percent of the new jobs created in the Chi-
cago region were in Mr. Hyde’s district while
my district lost jobs.

8. The Federal Government Has Assisted In
the Growth and Expansion of the Fortress
Hub Monopoly System.

It is obvious that the Department of Jus-
tice has broad law enforcement powers to

correct many of the abuses of the Fortress
Hub system. But there is another aspect of
federal power that has actually been used to
nurture and expand the Fortress Hub monop-
oly problem—the current federal programs
for financial assistance to airports.

The federal government—through either
the Airport Improvement Program (AIP) or
the Passenger Facility Charge Program
(PFC)—awards or authorizes the expenditure
of billions of dollars for airport development.
Yet it is clear that little effort has been
made by the Department of Transportation
to ensure that these billions of federal tax-
payer dollars are used to enhance competi-
tion and to deter monopoly. Indeed, there is
strong evidence that the Department of
Transportation has acted in collusion with
the Fortress Hub major airlines to expand
the Fortress Hub monopolies and to discour-
age new competition.

This neglect of the antitrust implications
of federal airport funding policy is vividly il-
lustrated in the Administration’s bizarre use
of federal funding power in Chicago:

First, the Administration has repeatedly
denied planning and development funds for a
new regional airport which could support
major new competition for United and Amer-
ican. The Administration has done so on the
bizarre extra-legal claim that before a new
airport can proceed, there must be ‘‘regional
consensus’’—a code phrase for Mayor Daley’s
approval. No such requirement exists in fed-
eral law.

Second, the Administration is proceeding
forward with Chicago’s (and United and
American’s) design for a so-called ‘‘World
Gateway’’ program at O’Hare which is de-
signed to expand and solidify the current
hub-and-spoke dominance of United and
American in the region. As currently pro-
posed, the DOT is being asked to approve or
authorize billions of federal taxpayer dollars
to build a Fortress Hub expansion designed
by United and American to keep out new
hub-and-spoke competition.

Both of these actions by DOT are inter-
related. Starving the new regional airport
will ensure that no significant new competi-
tion comes into the region while funneling
billions in taxpayer dollars into United’s and
American’s expanded Fortress O’Hare will
only increase the monopoly problem in Chi-
cago.

9. Mega-Mergers Will Only Make The Prob-
lem Worse.

My discussion above makes it clear that
we already—independent of the proposed and
potential mega-mergers—have enormous
problems with anti-trust violations in the
airline industry’s Fortress Hub system, prob-
lems that cost the traveling public billions
of dollars, in overcharges each year. These
current problems stem from a concentration
of market power in the hands of a few. It is
obvious that the mega-mergers will only
make an already terrible situation even
worse.

CONCLUSION AND RECOMMENDATIONS

Based on my own analysis and that of the
Suburban O’Hare Commission, I conclude
that the evidence is overwhelming that the
major airlines have developed a Fortress Hub
system that enables individual airlines to
dominate geographic markets and charge ex-
orbitant monopoly supported air fares. I fur-
ther conclude that as part of their program
to maintain and expand this illegal system,
the major airlines have acted in concert not
to compete in each other’s Fortress Hub
markets for lucrative business travel mar-
kets—with the result that business travelers
are overcharged billions of dollars per year.
Finally, I conclude that this Fortress Hub
system constitutes a per se violation of fed-
eral antitrust laws. Given these conclusions,
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I make the following recommendations to
this Committee:

It is obvious that the proposed and poten-
tial ‘‘mega-mergers’’ should be stopped.

I respectfully ask that the Committee join
with me in asking the Department of Justice
to initiate an investigation into the collec-
tive refusal of the Big Seven airlines to com-
pete against each other in each other’s For-
tress Hub markets.

I respectfully ask that the Committee join
with me in asking the Department of Justice
to initiate a civil action in federal court to
break up the Fortress Hub geographic mar-
ket allocation by the major airlines and to
prohibit the collective refusal of the major
airlines to compete in each other’s Fortress
Hub markets.

I respectfully ask that the Committee join
with me in asking the state Attorneys Gen-
eral to bring civil damage actions to recover
treble damages for the billions of dollars per
year in overcharges imposed on travelers as
a result of Fortress Hub system.

I respectfully ask this Committee to join
with me in a request to the Department of
Justice and the Department of Transpor-
tation that no further federal funds (either
Airport Improvement Program funds or Pas-
senger Facilities Charges) be authorized or
approved at O’Hare until there have been full
public hearings and public consideration of
the antitrust implications of the proposed al-
terations to O’Hare.

I respectfully ask that the Committee join
with me in seeking major reform of the fed-
eral aid process to airports to insure that the
federal funds are used to promote competi-
tions and to discourage maintenance and
growth of Fortress Hub monopoly power.

I respectfully ask that the Committee join
with me in the following recommendation to
the Department of Transportation: Until
completion of construction of a new Chicago
regional airport, the existing capacity of
O’Hare should be reallocated from its cur-
rent dominance by United and American into
a shared capacity allocation program that
reserves a significant share of OHare’s capac-
ity (e.g. 40 percent) for new 1 competitive en-
trants. And by new competitive entrants, I
do not mean affiliates of United and Amer-
ican.

STATEMENT OF U.S. REPRESENTATIVE JESSE
L. JACKSON, JR. BEFORE THE U.S. HOUSE
AVIATION SUBCOMMITTEE—WEDNESDAY, AU-
GUST 1ST, 2001 WASHINGTON DC
I want to thank Members of the House

Aviation Subcommittee for this opportunity
to discuss Chicago’s aviation future. As you
may know, I ran on this issue in 1995, and
have supported expanding aviation capacity
by building a third regional airport in
Peotone, Illinois.

Let me begin with a personal anecdote
that, from my perspective, illustrates why
we’re here. I won my first term in a special
election and on December 14th, 1995 took the
Oath of Office. Congressman Lipinski, my
good friend and fellow Chicagoan whose dis-
trict borders mine, was present and his was
the seventh or eighth hand I shook as a new
Member. He told me then: ‘‘Young man, I
want you to know that I can be very helpful
to you during your stay in Congress, but
you’re never going to get that new airport
you spoke about during your campaign.’’

Since then, Congressman Lipinski has been
helpful and we’ve worked together on many
important issues. But, he’s also made good
on his word to block a third airport.

It is this rigid stance by many Chicago of-
ficials that’s allowed a local problem to esca-
late into a national crisis. Once the nation’s
best and busiest crossroads, O’Hare is now its
worst choke point—overpriced, overburdened
and overwhelmed.

And to think it was avoidable. This debate
dates back to 1984 when the Federal Aviation
Administration determined that Chicago was
quickly running out of capacity. The FAA
directed Illinois, Indiana and Wisconsin to
conduct a feasibility study for a new airport.
The exhaustive study of numerous sites con-
cluded almost 10 years ago that gridlock
could be best avoided by building a south
suburban airport. The State of Illinois then
drafted detailed plans for an airport near
Peotone.

Unfortunately, despite the FAA’s dire
warning and the State’s best efforts, I
watched in amazement as the City of Chi-
cago went to extremes to thwart and delay
any new capacity.

In the late 1980s, Mayor Daley mocked the
idea of a third airport. By 1990, the City did
an about-face and proposed building a third
airport within the City. The City even initi-
ated federal legislation creating the Pas-
senger Facility Charge (PFC) to pay for it.
But two years later the City reversed itself
again and abandoned the plan, yet continued
to collect $90 million a year in PFCS. This
summer, the City told the Illinois Legisla-
ture that O’Hare needed no new capacity
until the year 2012, then, in yet another re-
versal, three weeks ago declared O’Hare
needed six new runways.

As the City was spending hundreds of mil-
lions of dollars on consultants to tell us that
the City didn’t, did, didn’t, did need new ca-
pacity, it continued to be consistent on one
thing—fighting to kill the third airport.

Sadly, that opposition was never based on
substantive issues—regional capacity, public
safety or air travel efficiency. Instead it was
rooted in protecting patronage, inside deals
and the status quo. In fact, earlier this year
the Chicago Tribune won a Pulitzer Prize for
documenting the ‘‘stench at O’Hare.’’

Still, for eight years, City Hall leveraged
the Clinton FAA to stall Peotone. The FAA,
ignoring its own warnings of approaching
gridlock, conspired with the city to:

(1) Mandate ‘‘regional consensus,’’ thus re-
quiring Chicago mayoral approval for any
new regional airport; (2) Remove Peotone
from the NPIAS list in 1997, after it emerged
as the frontrunner. Peotone had been on the
NPIAS for 12 years; (3) Hold up the Peotone
environmental review from 1997 to 2000.

In short, the same parties who created this
aviation mess are now saying ‘‘trust us to
clean it up’’ with H.R. 2107. But their hands
are too dirty and their interests are too nar-
row. Proponents of this legislation claim to
be taking the high road. But this is a dead
end.

Fortunately, there is a better alternative.
Compared to O’Hare expansion, Peotone
could be built in one-third the time at one-
third the cost—both important facts given
that the crisis is imminent and that the pub-
lic will ultimately pay for any fix.

Site selection aside, however, there is yet
another, even bigger problem with H.R. 2107.
It is the United States Constitution.

H.R. 2107 strips Illinois Governor George
Ryan of legitimate state power in an appar-
ent violation of the ‘‘reserved powers’’ clause
of the 10th Amendment.

Under the 10th Amendment, Congress can-
not command Illinois to affirmatively under-
take an activity, nor can it intrude upon Illi-
nois’ prerogative to exercise or delegate its
power. As stated by the United States Su-
preme Court: ‘‘[T]he Framers explicitly
chose a Constitution that confers upon Con-
gress the power to regulate individuals, not
States . . . . We have always understood that
even where Congress has the authority under
the Constitution to pass laws requiring or
prohibiting certain acts, it lacks the power
directly to compel the States to require or
prohibit those acts.’’ [New York v. United
States, 1992] [2]

Supporters have cited the Commerce
Clause in defending his legislation. But the
Supreme Court in Printz v. United States
specifically emphasized the 10th Amendment
barrier to Congress intruding on a state’s
sovereignty by saying that it could not be
avoided by claiming either, one, that con-
gressional authority was pursuant to the
Commerce Power, or, two, that federal law
‘‘preempted’’ state law under the Supremacy
Clause.

Chicago has acknowledged Illinois’ author-
ity to build and operate airports by express
statutory delegation through the Illinois
Aeronautics Act, including the requirement
that the State approve any airport alter-
ations. Under the 10th Amendment, if Con-
gress strips away a key element of the Illi-
nois law, Chicago’s attempt to build runways
would likely be ultra vires (without author-
ity) under Illinois law.

Moreover, H.R. 2107 converts the concept of
dual sovereignty into tri-sovereignty, by
going beyond states’ rights to city rights. It
gives Mayor Daley (and the other local offi-
cials in charge of the 68 largest airports in
the country) a greater say over national
aviation policy than the federal government
or the fifty governors.

Indeed, H.R. 2107 sets federalism on its
head. It makes about as much sense as put-
ting the local police department in charge of
national defense.

Such legislation won’t improve aviation
services. In fact, it increases the likelihood
for a constitutional challenge that will fur-
ther prolong this crisis.

So, from a practical standpoint, I urge the
subcommittee to reject this measure, to re-
ject cramming more planes into one of the
nation’s most overcrowded airport, to reject
turning O’Hare into the world’s largest con-
struction site for the next 20 years, and to
reject sticking the taxpayers with an out-
rageous bill.

I strongly urge the committee to reject
this unprecedented, unwise and unconstitu-
tional attack against our fifty states and our
Founding Fathers. Thank you.

HOUSE OF REPRESENTATIVES,
Washington, DC.

STATEMENT OF U.S. REPRESENTATIVE JESSE
L. JACKSON, JR. BEFORE THE U.S. SENATE
COMMERCE COMMITTEE THURSDAY, MARCH
21, 2002.
I want to commend and thank Members of

the Committee on Commerce, Science and
Transportation for this opportunity to again
discuss the future of Chicago’s airports. As
you know, I sent a letter to each of you stat-
ing my opposition to this bill. Many Mem-
bers responded favorably, and for that I
thank them. Today, my position has not
changed.

As you know, my commitment to resolving
Chicago’s aviation capacity crisis predates
my days in Congress. I ran on this issue in
my first campaign. I won on this issue. It re-
mains my first priority. It was the subject of
my first speech in Congress. And it was the
topic of my first debate in Washington.

I am elated that this issue—my issue—is
now before the Congress. And while I thank
Members of the Senate for their interest in
trying to resolving this regional and na-
tional crisis, I must say that HR 3479 as
amended falls woefully short of providing an
adequate, equitable solution.

Please know that I do not oppose fixing
O’Hare’s problems. But I have many, many
grave concerns about this specific expansion
plan. Concerns about cost. About safety.
About environment impact. About federal
precedence. And about constitutionality.

Clearly this bills sets dangerous prece-
dence by stating that Congress—not the
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FAA, not Departments of Transportation,
not aviation experts—but Congress shall
plan and built airports. Further, it ignores
the 10th Amendment to the U.S. Constitu-
tion. It guts and/or undermines state laws
and environmental protections. And it side-
steps the checks-and-balances and the public
hearing process.

My focus today is the same as it’s always
been. Finding the best fix. And that best fix
is the construction of a third Chicago airport
near Peotone, Illinois. The plain truth is
Peotone could be built in one-third the time
at one-third the cost. For taxpayers and
travelers, it’s a no-brainer.

Unfortunately, this bill mandates expan-
sion of O’Hare yet pays mere lip service to
Peotone. It puts the projects on two separate
and unequal tracks. That is my opinion.
That is also the opinion of the Congressional
Research Service, whose analysis I will pro-
vide to you.

What we don’t need at this critical junc-
ture is favoritism or interference from poli-
ticians and profit-oriented airlines to stack
the deck against Peotone. What we don’t
need is a bill that increases the likelihood of
a constitutional challenge that prolongs the
debate and delays the fix.

Thus, I urge you to reject this unprece-
dented, unwise, and unconstitutional bill. In-
stead, I urge you to treat O’Hare and
Peotone on equal terms and to avoid stack-
ing the deck for or against either project. Fi-
nally, I urge you to consider substantive im-
provements to this bill that would allow—
not impair—Peotone to proceed on its own
merits, free of political interference.

If you do, I am confident that Peotone will
prove to be the cheaper, quicker, safer,
cleaner, more practical and more permanent
solution to the region’s and nation’s aviation
capacity needs. Thank you.

HOUSE OF REPRESENTATIVES,
Washington, DC., Wednesday, February 6,

2002.
FEDERAL STUDY CONFIRMS AIRPORT DEAL

SHORTCHANGES PEOTONE

An analysis released today by the inde-
pendent, non-partisan research arm of Con-
gress confirmed what Peotone proponents
have said all along: The Ryan-Daley airport
agreement puts O’Hare on the fast track and
just pays lip service to Peotone.

An analysis released today by the Congres-
sional Research Service concludes that the
proposed National Aviation Capacity Expan-
sion Act puts the two projects on separate
and unequal tracks.

The CRS analysis states that the Federal
Government ‘‘shall construct the runway re-
design plan’’ at O’Hare but would merely
‘‘review’’ and give ‘‘consideration’’ to the
Peotone Airport project.

In reaction to the release of today’s report,
Congressman Jackson reiterated his opposi-
tion to the measure. ‘‘This study unmasks
the bare truth about the agreement between
the Mayor and the Governor. For those
claiming that the deal is good for the Third
Airport, it’s not. The masquerade ball is
over,’’ Jackson said.

‘‘Peotone has been stuck in the paralysis
of analysis for 15 years. We don’t need any
more reviews. We need a Third Airport, ‘‘
Jackson said. ‘‘Peotone can be built faster,
cheaper, safer, and cleaner than expanding
O’Hare, and presents a more secure and more
permanent solution to Illinois’ aviation cri-
sis. This is shortsighted legislation and a bad
deal for the public.’’

The CRS report states that the Lipinski-
Durbin bill ‘‘specifically states that the
(FAA) Administrator ‘shall construct’ the
runway redesign plan; however, there is no
parallel language regarding the construction
of the south suburban airport.’’

CRS concludes that the bill ‘‘provides for
the Administrator’s review of the Peotone
Airport project (and) provides for the expan-
sion of O’Hare. The provisions appear to op-
erate independently of each other and are
not drafted in parallel language, and provide
different directions to the Administrator.’’

CONGRESSIONAL RESEARCH SERVICE,
February 6, 2002.

MEMORANDUM

Subject Examination of Certain Provisions
of H.R. 3479: National Aviation Capacity
Expansion Act.

To: Hon. Jesse L. Jackson, Jr., Attention:
George Seymour

From: Douglas Reid Weimer, Legislative At-
torney, American Law Division.

BACKGROUND

This memorandum summarizes various
telephone discussions between George Sey-
mour and Rick Bryant of your staff, and
Douglas Weimer of the American Law Divi-
sion. Your staff has expressed interest in cer-
tain provisions of H.R. 3470, the proposed Na-
tional Aviation Capacity Expansion Act
(‘‘bill’’). These provisions are examined and
analyzed in the following memorandum.

The bill contains various provisions relat-
ing to the expansion of aviation capacity in
the Chicago area. Among the provisions con-
tained in the bill are provisions relating to
O’Hare International Airport (‘‘O’Hare’’),
Meigs Field, a proposed new carrier airport
located near Peotone, Illinois (‘‘Peotone’’),
and other projects. Your office has expressed
repeated concern that the news media and
various commentators have reported that
the bill would apparently implement the var-
ious projects in a similar manner and that
similar legislative language is used to imple-
ment the various projects. The news articles
that you have cited to concerning the bill
tend to report the various elements of the
bill without distinguishing the bill language
and the differences as to the means in which
the various projects may be implemented.

ANALYSIS

The chief purpose of the bill is to expand
aviation capacity in the Chicago area,
through a variety of means. Section 3 of the
bill deals with airport redesign and other
issues. Your staff has focused upon the inter-
pretation and the bill language of two par-
ticular subsections—(e) and (f)—of Section 3,
which are considered below.

(e) SOUTH SUBURBAN AIRPORT FEDERAL
FUNDING.—The Administrator shall give pri-
ority consideration to a letter of intent ap-
plication submitted by the State of Illinois
or a political Subdivision thereof for the
construction of the south suburban airport.
The Administrator shall consider the letter
not later than 90 days after the Adminis-
trator issues final approval of the airport
layout plan for the south suburban airport .

If enacted, this bill language would relate
to the federal funding for the proposed air-
port to be constructed at Peotone. The ‘‘Ad-
ministrator’’ refers to the Administrator of
the Federal Aviation Administration. The
Administrator is directed to give priority
consideration to a letter of intent applica-
tion (‘‘application’’) submitted by Illinois, or
a political subdivision for the construction
of the ‘‘south suburban airport,’’ the pro-
posed airport at Peotone.

The Administrator is given specific direc-
tions concerning the application and for the
time consideration of the application. Con-
cern has been expressed that the Adminis-
trator is given certain duties and directions,
but that there is no specific language to en-
sure and/or to compel that the Adminis-
trator will comply with the Congressional
mandate, if the Administrator does not

choose to follow the Congressional direction.
Congress possesses inherent authority to
oversee the project, as well as the Adminis-
trator’s compliance with the statutory re-
quirements, by way of its oversight and ap-
propriations functions. Congress and con-
gressional committees have virtually ple-
nary authority to elicit information which is
necessary to carry out their legislative func-
tions from executive agencies, private per-
sons, and organizations. Various decisions of
the Supreme Court have established that the
oversight and investigatory power of Con-
gress is an inherent part of the legislative
function and is implied from the general
vesting of the legislative power in Congress.
Thus, courts have held that Congress’ con-
stitutional authority to enact legislation
and appropriate money inherently vests it
with power to engage in continuous over-
sight. The Supreme Court has described the
scope of this power of inquiry as to be ‘‘as
penetrating and far-reaching as the potential
power to enact and appropriate under the
Constitution.’’

Specific interest is focused on the language
‘‘shall consider’’ used in the second sentence
of the subsection. In the context of this sub-
section, it should not necessarily be consid-
ered to mean the implementation of an ac-
celerated approval/construction process for
the airport. While these events may occur,
such a course of action is not specifically
provided by the legislation.

Your staff has also focused on subsection
(f), dealing with the proposed federal con-
struction at O’Hare. The bill provides:

(f) FEDERAL CONSTRUCTION.—
(1) On July 1, 2004, or as soon as practicable

thereafter, the Administrator shall con-
struct the runway redesign plan as a Federal
project, if—

(A) the Administrator finds, after notice
and opportunity for public comment, that a
continuous course of construction of the run-
way design plan has not commenced and is
not reasonably expected to commence by De-
cember 1, 2004;

(B) Chicago agrees in writing to construc-
tion of the runway redesign plan as a Federal
project without cost to the United States,
except such funds as may be authorized
under chapter 471 of title 49, United States
Code, under authority of paragraph (4);

(C) Chicago enters into an agreement, ac-
ceptable to the Administrator, to protect the
interests of the United States Government
with respect to the construction, operation,
and maintenance of the runway redesign
plan;

(D) the agreement with Chicago, at a min-
imum provides for Chicago to take over own-
ership and operations control of each ele-
ment of the runway redesign plan upon com-
pletion of construction of such element by
the Administrator;

(E) Chicago provides, without cost to the
United States Government (except such
funds as may be authorized under chapter 471
of title 49, United States Code, under the au-
thority of paragraph (4)), land easements,
rights-of-way, rights of entry, and other in-
terests in land or property necessary to per-
mit construction of the runway redesign
plan as a Federal project and to protect the
interests of the United States Government in
its construction, operation, maintenance,
and use; and

(F) the Administrator is satisfied that the
costs of the runway redesign plan will be
paid from sources normally used for airport
development projects of similar kind and
scope.

(2) The Administrator may make an agree-
ment with the City of Chicago under which
Chicago will provide the work described in
paragraph (1), for the benefit of the Adminis-
trator.
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(3) The Administrator is authorized and di-

rected to acquire in the name of the United
States all land, easements, rights-of-way,
rights of entry, or other interests in land or
property necessary for the runway redesign
plan under this section, subject to such
terms and conditions as the Administrator
deems necessary to protect the interests of
the United States.

(4) Chicago shall be deemed the owner and
operator of each element of the runway re-
configuration plan under section 40117 and
chapter 471 of title 49, United States Code,
notwithstanding any other provision of this
section or any of the provisions in such title
referred to in this subsection.

The Administrator is directed to construct
the O’Hare runway plan as a Federal project
if certain conditions are met: (1) construc-
tion of the runway design plan has not begun
and is not expected to begin by December 1,
2004; (2) Chicago agrees to the runway plan
as a Federal project without cost to the
United States, with certain exceptions; (3)
Chicago enters into an agreement to protect
Federal Government interests concerning
construction, operation, and maintenance of
the runway project; (4) the agreement pro-
vides that Chicago take over the ownership
and operation control of each element of the
runway design plan upon its completion; (5)
Chicago provides, without cost, the land,
easements, right-of-way, rights of entry, and
other interests in land/property as are re-
quired to allow the construction of the run-
way plan as a Federal project and to protect
the interests of the Federal Government in
its construction, operation, maintenance,
and use; and (6) the Administrator is satis-
fied that the redesign plan costs will be paid
from the usual sources used for airport de-
velopment projects of similar kind and
scope.

Paragraph 2 provides that the Adminis-
trator ‘‘may’’ make an agreement with Chi-
cago, whereby Chicago will provide the work
described above in paragraph (1) for the ben-
efit of the Administrator. It should be noted
that the use of the word ‘‘may’’ would appear
to make this language optional, and would
not necessarily require the Administrator to
enter into such agreement with Chicago.

Paragraph 3 authorizes and directs the Ad-
ministrator to acquire in the name of the
Federal Government those property interests
needed for the redesign plan, subject to the
terms and conditions that the Administrator
feels are necessary to protect the interests of
the United States.

Paragraph 4 provides that Chicago will be
deemed to be the owner and operator of each
element of the runway reconfiguration plan,
notwithstanding any other provision of this
section.

Discussion has focused on the different leg-
islative language used in subsection (e) and
(f). Subsection (f) specifically states that the
Administrator ‘‘shall construct’’ the runway
redesign plan; however, there is no parallel
language regarding the construction of the
south suburban airport in subsection (e). The
provisions of the subsections appear to be
independent of each other and provide very
different directions to the Administrator.
Hence, it may be interpreted that subsection
(f) would authorize runway construction (if
certain conditions are met), and subsection
(e) is concerned primarily with the review
and the consideration of an airport construc-
tion plan.

It is possible that the Administrator’s ac-
tions concerning the implementation of this
legislation, if enacted, may be subject to ju-
dicial review. Judicial review of agency ac-
tivity or inactivity provides control over ad-
ministrative behavior. Judicial review of
agency action/inaction may provide appro-
priate relief for a party who is injured by the

agency’s action/inaction. The Administra-
tive Procedure Act (‘‘APA’’) provides general
guidelines for determining the proper court
in which to seek relief. Some statutes pro-
vide specific review proceedings for agency
actions. Subsection (h) of the bill provides
for judicial review of an order issued by the
Administrator. The bill provides that the bill
may be reviewed pursuant to the provisions
contained at 49 U.S.C. § 46110.

If the Administrator does not issue an
order and judicial review is not possible
under this provision, then it is possible that
‘‘nonstatutory review’’ may occur. When
Congress has not created a special statutory
procedure for judicial review, an injured
party may seek ‘‘nonstatutory review.’’ This
review is based upon some statutory grant of
subject matter jurisdiction. Therefore, a
party who wants to invoke nonstatutory re-
view will look to the general grants of origi-
nal jurisdiction that apply to the federal
courts. It is possible that an available basis
for jurisdiction in this case—if the Adminis-
trator does not carry out his/her Congres-
sional mandate—may be under the general
federal question jurisdiction statute which
authorizes the federal district courts to en-
tertain any case ‘‘arising under’’ the Con-
stitution or the laws of the United States.
An action for relief under this provision is
usually the most direct way to obtain non-
statutory review of an agency action. Hence,
it is possible that an action could be brought
under this statute to compel the Adminis-
trator to comply with the provisions con-
tained in the bill.

CONCLUSION

This memo has summarized staff discus-
sion concerning certain provisions contained
in the proposed National Aviation Capacity
Expansion Act. Subsection (e) provides for
the Administrator’s review of the Peotone
Airport project. Subsection (f) provides for
the expansion of O’Hare. The provisions ap-
pear to operate independently of each other,
are not drafted in parallel language, and pro-
vide different directions to the Adminis-
trator. The Administrator is given certain
responsibilities under both subsections. Con-
gress possesses plenary oversight authority
over federally funded projects. This would
provide oversight Administrator is given cer-
tain responsibilities under both subsections.
Congress possesses plenary oversight author-
ity over federally funded projects. This
would provide oversight over the Adminis-
trator and his/her actions. A judicial pro-
ceeding may be possible against the Admin-
istrator to compel the Administrator to ful-
fill the statutory responsibilities provided by
the bill.

July 22, 2002.
Hon. MAXINE WATERS,
House of Representatives, Washington, DC.

DEAR REPRESENTATIVE WATERS, I would
like to personally thank you for opposing
H.R. 3479, The National Capacity Expansion
Act. This is an extremely controversial bill,
and it was totally inappropriate for it to be
included on the suspension calendar.

There is no dispute that there is an air ca-
pacity crisis at the Chicago O’Hare Inter-
national Airport. There is a dispute over how
to resolve it. We believe that building
Peotone is a quicker, cheaper, safer, cleaner,
more permanent, and more just way to re-
solve the aviation capacity crisis,

As you know, this bill also sets a dan-
gerous precedent by allowing the federal
government to preempt an Illinois state law
that requires state legislative approval of
airport construction and expansion. Will
your state legislature be next to lose its
power to decide local airport matters?

With your assistance, the misguided efforts
of H.R. 3479 were defeated. I appreciate your

vote and urge your continued opposition to
H.R. 3479!

Sincerely,
JESSE L. JACKSON, Jr.

Member of Congress.

HOUSE OF REPRESENTATIVES,
Washington, DC., December 13, 2001.

Hon. EDWARD M. KENNEDY,
United States Senate, Washington, DC.

DEAR SENATOR KENNEDY: In the next few
days and months, you may be asked to co-
sponsor S. 1786, a bill to massively expand
O’Hare International Airport in Chicago. I
strongly oppose this legislation, which in my
view, is severely flawed, deeply divisive, con-
stitutionally suspect, environmentally un-
sound, unnecessarily wasteful and dan-
gerous.

For the past six years, I have been working
on an alternative proposal to increase avia-
tion capacity in the Chicago area—building a
third regional airport. Rather than ripping
up and reconstructing runways at O’Hare, a
new airport near Peotone, Illinois provides a
cheaper, quicker, and cleaner solution.

Able to be built in one-third the time and
at one-third the cost of the proposed O’Hare
expansion, a third airport would be a more
secure and more permanent solution to the
region’s aviation crisis. It also would create
236,000 jobs, generate $10 Billion in new eco-
nomic activity, revitalize depressed commu-
nities, foster balanced economic growth, en-
hance airline competition, and drive down
ticket prices. Simply put, a new airport
makes good dollars and good sense for the
City of Chicago, the State of Illinois and the
entire nation.

Thus, I ask that you oppose S. 1786. How-
ever, if you are considering supporting the
bill, I respectfully request that you allow me
an opportunity to share my views with you.
I can be reached at 225–0773. Thank you in
advance for your consideration and I look
forward to speaking with you.

Sincerely,
JESSE L. JACKSON, Jr.,

Member of Congress.

HOUSE OF REPRESENTATIVES,
Washington, DC., July 24, 2001.

Hon. DON YOUNG,
Chairman, Transportation and Infrastructure

Committee, Washington, DC.
DEAR CONGRESSMAN YOUNG: I am writing to

you about the grave concerns I have with
H.R. 2107, The End Gridlock at Our Nation’s
Critical Airports Act of 2001. I share the con-
cerns of Congressmen Henry Hyde, Jerry
Weller and Philip Crane, who have sent a vir-
tually identical letter to you under separate
cover. I agree that in H.R. 2107—the attempt
to rebuild and expand O’Hare Airport—Con-
gress is inappropriately violating the Tenth
Amendment.

In other contexts—specifically with regard
to certain human rights—I believe that the
Tenth Amendment serves to place limita-
tions on the federal government with which
I disagree. Indeed, in the area of human
rights, I believe new amendments must be
added to the Constitution to overcome the
limitations of the Tenth Amendment. How-
ever, building airports is not a human right.
Therefore, in the present context, I agree
that building airports is appropriately with-
in the purview of the states.

I believe attempts by Congress to strip the
authority of Governor Ryan and the Illinois
Legislature over the delegation and author-
ization to Chicago of state power to build
airports—along with the authority of gov-
ernors and state legislatures in a host of
other states such as Massachusetts (Logan),
New York (LaGuardia and JFK), New Jersey
(Newark) California (San Francisco airport),
and the State of Washington (Seattle)—raise
serious constitutional questions.
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Under the framework of federalism estab-

lished by the federal constitution, Congress
is without power to dictate to the states how
the states delegate power—or limit the dele-
gation of that power—to their political sub-
divisions. Unless and until Congress decides
that the federal government should build air-
ports, airports will continue to be built by
states or their delegated agents (state polit-
ical subdivisions or other agents of state
power) as an exercise of state law and state
power. Further compliance by the political
subdivision of the oversight conditions im-
posed by the State legislature as a condition
of delegating the state law authority to
build airports is an essential element of that
delegation of state power. If Congress strips
away a key element of that state law delega-
tion, it is highly unlikely that the political
subdivision would continue to have the
power to build airports under state law. The
political subdivision’s attempts to build run-
ways would likely be ultra vires (without au-
thority) under state law.

Under the Tenth Amendment and the
framework of federalism built into the Con-
stitution, Congress cannot command the
States to affirmatively undertake an activ-
ity. Nor can Congress intrude upon or dic-
tate to the states, the prerogatives of the
states as to how to allocate and exercise
state power—either directly by the state or
by delegation of state authority to its polit-
ical subdivisions.

As stated by the United States Supreme
Court:

[T]he Framers explicitly chose a Constitu-
tion that confers upon Congress the power to
regulate individuals, not States....We have
always understood that even where Congress
has the authority under the Constitution to
pass laws requiring or prohibiting certain
acts, it lacks the power directly to compel
the States to require or prohibit those acts.

New York v. United States, 505 U.S. 144, at
166 (1992) (emphasis added).

It is incontestable that the Constitution
established a system of ‘‘dual sovereignty.’’

Printz v United States, 521 U. S. 898, 918
(1997) (emphasis added).

Although the States surrendered many of
their powers to the new Federal Govern-
ment, they retained ‘‘a residuary and invio-
lable sovereignty,’’ The Federalist No. 39, at
245 (J. Madison). This is reflected throughout
the Constitution’s text.

Residual state sovereignty was also im-
plicit, of course, in the Constitution’s con-
ferral upon Congress of not ail governmental
powers, but only discrete, enumerated ones,
Art. 1, Sec. 8, which implication was ren-
dered express by the Tenth Amendment’s as-
sertion that ‘‘[t]he powers not delegated to
the United States by the Constitution, nor
prohibited by it to the States, are reserved
to the States respectively, or to the people.’’

Id at 918–919.
This separation of the two spheres is one of

the Constitution’s structural protections of
liberty. ‘‘Just as the separation and inde-
pendence of the coordinate branches of the
Federal Government serve to prevent the ac-
cumulation of excessive power in any one
branch, a healthy balance of power between
the States and the Federal Government will
reduce the risk of tyranny and abuse from ei-
ther front.

ld at 921 quoting Gregory v. Ashcroft, 501
U.S. 452 at 458 (1991).

The Supreme Court in Printz went on to
emphasize that this constitutional struc-
tural barrier to the Congress intruding on
the State’s sovereignty could not be avoided
by claiming either a) that the congressional
authority was pursuant to the Commerce
Power and the ‘‘necessary and proper clause
of the Constitution or b) that the federal law
‘‘preempted’’ state law under the Supremacy
Clause. 521 U.S. at 923–924.

It is important to note that Congress can
regulate—but not affirmatively command—
the states when the state decides to engage
in interstate commerce. See Reno v. Condon,
528 U.S. 141 (2000). Thus in Reno, the Court
upheld an act of Congress that restricted the
ability of the state to distribute personal
drivers’ license information. But Reno did
not involve an affirmative command of Con-
gress to a state to affirmatively undertake
an activity desired by Congress. Nor did
Reno involve (as proposed here) an intrusion
by the federal government into the delega-
tion of state power by a state legislature—
and the state legislature’s express limits on
that delegation of state power—to a state po-
litical subdivision.

H.R. 2107 would involve a federal law which
would prohibit a state from restricting or
limiting the delegated exercise of state
power by a state’s political subdivision. In
this case, the proposed federal law would
seek to bar the Illinois Legislature from de-
ciding the allocation of the state’s power to
build an airport or runways—and especially
the limits and conditions imposed by the
State of Illinois on the delegation of that
power to Chicago. The law is clear that Con-
gress has no power to intrude upon or inter-
fere with a state’s decision as to how to allo-
cate state power.

A state’s authority to create, modify, or
even eliminate the structure and powers of
the state’s political subdivisions—whether
that subdivision be Chicago, Bensenville, or
Elmhurst—is a matter left by our system of
federalism and our federal Constitution to
the exclusive authority of the states. As
stated by the Seventh Circuit in Commis-
sioners of Highways v. United States, 653
F.2d 292 (7th Cir. 1981) (quoting Hunter v.
City of Pittsburgh, 207 U.S. 161, 178 (1907)):

Municipal corporations are political sub-
divisions of the State, created as convenient
agencies for exercising such of the govern-
mental powers of the State as may be en-
trusted to them. For the purpose of exe-
cuting these powers properly and efficiently
they usually are given the power to acquire,
hold, and manage personal and real property.
The number, nature and duration of the pow-
ers conferred upon these corporations and
the territory over which they shall be exer-
cised rests in the absolute discretion of the
State.... The State, therefore, at its pleasure
may modify or withdraw all such powers,
may take without compensation such prop-
erty, hold it itself, or vest it in other agen-
cies, expand or contract the territorial area,
unite the whole or a part of it with another
municipality, repeal the charter and destroy
the corporation. All this may be done, condi-
tionally or unconditionally, with or without
the consent of the citizens, or even against
their protest. In all these respects the State
is supreme, and its legislative body, con-
forming its action to the state constitution,
may do as it will, unrestrained by any provi-
sion of the Constitution of the United
States.

COMMISSIONERS OF HIGHWAYS, 653 F.2D AT 297

Chicago has acknowledged that Illinois has
delegated its power to build and operate air-
ports to its political subdivisions by express
statutory delegation. 65 ILCS 5/11–102–1, 11–
102–2 and 11–102–5. These state law delega-
tions of the power to build airports and run-
ways are subject to the Illinois Aeronautics
Act requirements—including the require-
ment that the State approve any alterations
of the airport—by their express terms. Any
attempt by Congress to remove a condition
or limitation imposed by the Illinois Legisla-
ture on the terms of that state law delega-
tion of authority would likely destroy the
delegation of state authority to build air-
ports by the Illinois Legislature to Chicago

leaving Chicago without delegated state leg-
islative authority to build runways and ter-
minals at O’Hare or Midway. The require-
ment that Chicago receive a state permit is
an express condition of the grant of state au-
thority and an attempt by Congress to re-
move that condition or limitation would
mean that there was no continuing valid
state delegation of authority to Chicago to
build airports. Chicago’s attempts to build
new runways would be ultra vires under
state law as being without the required state
legislative authority.

Very truly yours,
JESSE L. JACKSON, JR.,

Member of Congress.

HOUSE OF REPRESENTATIVES,
Washington, DC., January 31, 2001.

Re Key Points Why The Chicago Region
Needs A New Airport—And Why New
O’Hare Runways Are Contrary To The
Region and Nation’s Best Interests

Hon. ANDREW H. CARD,
Chief of Staff to the President,
The West Wing, 1st Floor,
The White House,
Washington, DC.

DEAR ANDY: A matter of great importance
to us is the need for safe airport capacity ex-
pansion in the metro Chicago region. At
your earliest convenience, we would like to
schedule a meeting with you and Secretary
Mineta to discuss the situation. Enclosed is
a detailed memorandum summarizing our
views. We are convinced that we must build
a new regional airport now and, for the same
reasons, we believe that construction of one
or more new runways at O’Hare would be
harmful to the public health, economy and
environment of the region.

As set forth in that memorandum:
Most responsible observers agree that the

Chicago region needs major new runway ca-
pacity now.

The question is where to build that new
runway capacity—(1) at a new regional air-
port, (2) at O’Hare, (3) at Midway, or (4) a
combination of all of the above. An assess-
ment of these alternatives reaches the fol-
lowing conclusions:

1. The new runways can be built faster at
a new airport as opposed to O’Hare or Mid-
way.

2. More new runway capacity can be built
at a new site than at O’Hare or Midway.

3. The new runways can be built at far less
cost at a new airport than at O’Hare or Mid-
way.

4. Construction of the new capacity at a
new airport will have far less impact on the
environment and public health than would
expansion of either Midway or O’Hare.

5. Construction of the new capacity at a
new airport offers the best opportunity to
bring major new competition into the region.

6. The selected alternative cannot be ex-
pansion at O’Hare and construction of a new
airport. New runways at O’Hare would doom
the economic feasibility of the new airport,
guarantee its characterization as a ‘‘white
elephant’’ and insure the expansion of the
monopoly dominance of United and Amer-
ican Airlines in the Chicago market.

The memorandum contains a series of re-
lated questions and a detailed list of sugges-
tions that would ensure the rapid develop-
ment of major new runway capacity in the
Chicago region, open the region to major
new competition, and accomplish these ob-
jectives in a low-cost, environmentally
sound manner.

Again, we would appreciate the oppor-
tunity to discuss these matters with you and
Secretary Mineta at your earliest conven-
ience.

Very truly yours,
HENRY HYDE.
JESSE JACKSON, Jr.
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Re Key Points Why Chicago Region Needs A

New Airport—And Why New O’Hare Run-
ways Are Contrary To The Region and
Nation’s Aviation Best Interests

To: White House Chief of Staff Andrew Card
From: Congressman Henry Hyde, Congress-

man Jesse Jackson, Jr.
January 31, 2001

This memorandum summarizes our views
in the debate over the need for airport capac-
ity expansion in the metro Chicago region.
For the reasons set forth herein, we are con-
vinced that we must build a new regional
airport now and, for the same reasons, be-
lieve that construction of one or more new
runways at O’Hare would be harmful to the
public health, economy and environment of
the region.

The debate can best be summarized in a
simple question and answer format.

Does the Region need new runway capacity
now? Unlike The City of Chicago—which has
for more than a decade privately known that
the region needs new runway capacity while
publicly proclaiming that new runway capac-
ity is not needed—bipartisan leaders like
Jesse Jackson, Jr. and myself have openly
acknowledged the need for, and urged the
construction of, new runway capacity in the
region.

The need for new runway capacity is not a
distant phenomenon; we should have had
new runway capacity built several years ago.
While 20 year growth projections of air trav-
el demand show that the harm caused by this
failure to build capacity will only get worse,
the available information suggests that the
region has already suffered serious economic
harm for several years because of our past
failure to build the new runway capacity.

If the answer to the runway question is
yes—and we believe it is—the next question
is where to build the new runway capacity?
Though the issue has been discussed, the
media, Chicago and the airlines have failed
to openly discuss the alternatives as to
where to build the new runway capacity—
and especially, the issues, facts and impacts
to the pros and cons of each alternative.

The alternatives for new runway capacity
in the region are straightforward: (1) build
new runways at a new airport, (2) build new
runways at O’Hare, (3) build new runways at
Midway, or (4) a combination of all of the
above. Given these alternatives, the fol-
lowing facts are clear:

1. The new runways can be built faster at
a new airport as opposed to O’Hare or Mid-
way. Simply from the standpoint of physical
construction (as well as paper and regulatory
planning) the new runways can be built fast-
er at a ‘‘greenfield’’ site than they can at ei-
ther O’Hare or Midway.

2. More new runway capacity can be built
at a new site than at O’Hare or Midway.
Given the space limitations of O’Hare and
Midway, it is obvious that more new run-
ways (and therefore more new runway capac-
ity) can be built at a new larger greenfield
site than at either O’Hare and Midway. We
acknowledge that additional space can be ac-
quired at Midway or O’Hare by destroying
densely populated surrounding residential
communities—but only at tremendous eco-
nomic and environmental cost.

3. The new runways can be built at far less
cost at a new airport than at O’Hare or Mid-
way. Again, it is obvious that the new run-
ways—and their associated capacity—can be
built at far less cost at a ‘‘greenfield’’ site
than they can at either O’Hare or Midway.
Given the enormous public taxpayer re-
sources that must be used for any of the al-
ternatives—and the relative scarcity of pub-
lic funds—the Bush Administration should
compare the overall costs of building the
new runway capacity (and associated ter-
minal and access capacity) at a new airport

vs. building the new capacity at O’Hare or
Midway.

4. Construction of the new capacity at a
new airport will have far less impact on the
environment and public health than would
expansion of either Midway or O’Hare. Mid-
way, and later O’Hare, were sited and built
at a time when concerns over environment
and public health were far less than they are
today. As a result, both existing airports
have virtually no ‘‘environmental buffer’’ be-
tween the airports and the densely populated
communities surrounding these airports. In
contrast, the site of the new South Suburban
Airport has, by design, a large environ-
mental buffer which will ameliorate most, if
not all, of the environmental harm and pub-
lic health risk from the site. Indeed, pru-
dence would suggest an even larger environ-
mental buffer around the South Suburban
site than is now contemplated. We can create
the same or similar environmental buffer
around O’Hare or Midway—but only at a cost
of tens of billions of dollars and enormous
social and economic disruption.

5. Construction of the new capacity at a
new airport offers the best opportunity for
bringing major new competition into the re-
gion. When comparing costs and benefits of
alternatives, the Bush Administration must
address the existing problem of monopoly (or
duopoly) fares at ‘‘Fortress O’Hare’’ and the
economic penalty such high fares are inflict-
ing on the economic and business commu-
nity in our region. Does the lack of signifi-
cant competition allow American and United
to charge our region’s business travelers
higher fares than they could if there was sig-
nificant additional competition in the re-
gion? What is the economic cost to the re-
gion—in both higher fares and lost business
opportunities—of the existing ‘‘Fortress
O’Hare’’ business fare dominance of United
and American?

The State of Illinois has stated that exist-
ing ‘‘Fortress O’Hare’’ business fare domi-
nance of United and American costs the re-
gion many hundreds of millions of dollars
per year. Bringing in one or more significant
competitors to the region would bring enor-
mous economic benefits in increased com-
petition and reduced fares.

And the only alternative that has the room
to bring in significant new competition is
the new airport. Certainly the design of Chi-
cago’s proposed World Gateway program—de-
signed in concert with United and American
to preserve and expand their dominance at
O’Hare—does not offer opportunities for
major competitors to come in and compete
head-to-head with United and American.

6. The selected alternative cannot be ex-
pansion at O’Hare and construction of a new
airport. The dominant O’Hare airlines are
pushing their suggestion: add another run-
way at O’Hare and allow a ‘‘point-to-point’’
small airport to be built at the South Subur-
ban Site.

That is not an acceptable alternative for
several reasons:

First, it presumes massive growth at
O’Hare, as it is based on the assumption that
all transfer traffic growth—along with the
origin-destination traffic to sustain the
transfer growth—stays at O’Hare. If that as-
sumption is accepted, the airlines already
know that demand growth for the traffic as-
sumed to stay at O’Hare will necessitate not
one, but two or more additional runways.
This increase in traffic at O’Hare will have
serious environmental and public health im-
pacts on surrounding communities.

Second, this alternative destroys the eco-
nomic justification for the new airport. With
massive new capacity at O’Hare, there would
be no economic need for the new airport.

Third, assuming the new airport is built
anyway, as a ‘‘compromise’’, this alternative

guarantees that the new airport will be a
‘‘white elephant’’—much as the Mid-America
airport near St. Louis is today because of the
Fortress Hub practices of the major airlines
and as was Dulles International as long as
Washington National was allowed to grow.
With limits on the growth of National finally
recognized, Dulles is now the thriving East
Coast Hub for United.

RELATED QUESTIONS

If the Region needs new runways, what is
the sense of spending over several billion
dollars—much of it public money—to build
the World Gateway Program at O’Hare if we
decide that new runway capacity should be
built elsewhere? If the decision is to build
the new runways at O’Hare, then much of the
5–6 billion dollar terminal and roadway ex-
pansion proposed for O’Hare may be justi-
fied.

But if the decision is that the new runway
capacity should be built elsewhere, then the
proposed multi-billion dollar O’Hare expan-
sion makes no sense. We will be spending bil-
lions of dollars in taxpayer funds for a mas-
sive project that standing alone—without
new runways—will not add any new capacity
to our region.

The airlines know this fact and that is why
they—and their surrogates at the Civic Com-
mittee and the Chicagoland Chamber—are
pushing for new runways.

If the Region needs new runways and we
wish to explore the alternative of putting
the new runways in at O’Hare, what is the
full cost of expanding O’Hare as opposed to
constructing a new airport? If others wish to
explore the alternative of an expanded
O’Hare as the place to build the new runways
capacity for the region, let’s have an honest
exploration and discussion of the full costs of
expanding O’Hare with new runways and
compare it to the cost of building the new
airport. Chicago and the airlines already
know what the components of an expanded
O’Hare would be. These components are laid
out in Chicago’s ‘‘Integrated Airport Plan
and include a new ‘‘quad runway’’ system for
O’Hare and additional ground access through
western access’’.

Based on information available, we believe
that the cost of the O’Hare expansion would
exceed ten billion dollars. These costs should
be compared with the costs of a new airport.

Are the delay and congestion problems ex-
perienced at O’Hare self-inflicted? Sadly,
when Chicago and the major O’Hare airlines
advocated lifting of the ‘‘slot’’ restrictions
at O’Hare and other major ‘‘slot’’ controlled
airports, the Clinton Administration and
others ignored the warnings of Congressman
Jackson, and myself that the airport could
not accommodate the additional flights
without a chaotic increase in delays and con-
gestion. Indeed, the chaos we predicted has
come true and we now have a ‘‘Camp
O’Hare’’ where air traffic is managed by can-
cellation rather than by adequate service.

Like Cassandra, our prophecy was ignored.
The Clinton Administration endorsed lifting
the slot controls and chaos ensued.

But just because our warnings were ig-
nored doesn’t mean that practical solutions
should continue to be ignored. The delays
and congestion were predictable and cer-
tain—predicted based on delay/capacity anal-
ysis conducted by the FAA. Just as certain
are the short term remedies.

Just as the congestion was brought on by
overstuffing O’Hare with more aircraft oper-
ations than it can handle, the congestion and
delay can immediately be reduced to accept-
able levels by reducing the scheduled air
traffic to the level that can be easily accom-
modated by O’Hare without the risk of unac-
ceptable delays. The delay chaos was self-in-
flicted by ignoring the flashing warnings put
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out by the FAA and other experts. The solu-
tion can be easily administered by the FAA
recognizing—as it has at LaGuardia—that
limits must be placed on uncontrolled airline
desire to overscheduled flights.

Should the short-term ‘‘fix’’ to the delays
and congestion include ‘‘capacity enhance-
ment’’ through air traffic control devices?
Absent new runways, the FAA has encour-
aged and permitted a variety of operational
devices designed to allow increased levels of
departures and arrivals in a set period of
time. These procedures—known as ‘‘incre-
mental capacity enhancement’’—focus on
putting moving aircraft closer together in
time and space—to squeeze more operations
into a finite amount of runways. Typically,
this squeezing is done in low visibility, bad
weather conditions because these are the
conditions where FAA wants to increase ca-
pacity.

While the air traffic controllers remain
mute on the safety concerns raised by these
procedures, the pilots surely have not:

We have seen the volume of traffic at
O’Hare pick up and exceed anyone’s expecta-
tions, so much so, that on occasion mid-airs
were only seconds apart. O’Hare is at max-
imum capacity, if not over capacity. It is my
opinion that it is only a matter of time until
two airliners collide making disastrous head-
lines.

Captain John Teerling, Senior AA Airline
Captain with 31 years experience flying out
of O’Hare January 1999 letter to Governor
Ryan (emphasis added)

Paul McCarthy, ALPA’s [Airline Pilots As-
sociation] executive air safety chairman,
condemned the incremental capacity en-
hancements as threats to safety. Each one
puts a small additional burden on pilots and
controllers, he said. Taken together, they re-
duce safety margins, particularly at mul-
tiple runway airports, to the point that they
invite a midair collision, a runway incursion
or a controlled flight into terrain.

Aviation Week, September 18, 2000 at p. 51
(emphasis added)

It is clear that FAA’s constant attempts to
squeeze more and more capacity out of the
existing overloaded runways—through such
‘‘enhancement’’ procedures as the recently
announced ‘‘Compressed Arrival Procedures’’
and other ATC changes—is incrementally re-
ducing the safety margin so cherished by the
pilots and the passengers who have entrusted
their safety to them.

The answer to growth is new runways at a
new airport—not jamming more aircraft
closer and closer together at O’Hare. The an-
swer to delays and congestion with existing
overscheduled levels of traffic is to reduce
traffic levels to the capacity of the runways
without the need to jam aircraft closer and
closer together.

Does the current level of operations at
O’Hare (and Midway) generate levels of toxic
air pollutants that expose downwind residen-
tial communities to levels of these pollut-
ants in their communities at levels above
USEPA cancer risk guidelines? Though our
residents have complained for years about
toxic air pollution from O’Hare, none of the
state and federal agencies would pay atten-
tion. Recently however, Park Ridge funded a
study by two nationally known expert firms
in the fields of air pollution and public
health to conduct a preliminary study of the
toxic air pollution risk posed by O’Hare.
That study, Preliminary Study and Analysis
of Toxic Air Pollution Emissions From
O’Hare International Airport and the Result-
ant Health Risks Caused By Those Emissions
in Surrounding Residential Communities
(August 2000), found that current operations
at O’Hare—based on emission data supplied
by Chicago created levels of toxic air pollu-
tion in excess of federal cancer risk guide-

lines in 98 downwind communities. The high-
est levels of risk were found in those residen-
tial communities that O’Hare uses as its
‘‘environmental buffer’’ namely Park Ridge
and Des Plaines.

Is the Park Ridge study valid? Park Ridge
has challenged Chicago, the airlines, and fed-
eral and state agencies to come forward with
any alternative findings as to the toxic air
pollution impact of O’Hare’s emissions on
downwind residential communities. And that
does not mean simply listing what comes out
of O’Hare. The downwind communities are
entitled to know how much toxic pollution
comes out of O’Hare, where the toxic pollu-
tion from O’Hare goes, what are the con-
centrations of O’Hare toxic pollution when it
reaches downwind residential communities,
and what are the health risks posed by those
O’Hare pollutants at the concentrations in
those downwind communities.

Should not something be done to control
and reduce the already unacceptable levels
of toxic air pollution coming into downwind
residential communities from O’Hare’s cur-
rent operations?

Should not the relative toxic pollution
risks to surrounding residential commu-
nities created by the alternatives of a new
airport, expanding O’Hare, or expanding Mid-
way be added to the analysis and comparison
of alternatives?

What about the monopoly problem at For-
tress O’Hare and what should be done about
it? We have already alluded to the factor of
high monopoly fares as a consideration in
choosing alternatives for new runway capac-
ity. But the monopoly problem of Fortress
O’Hare will be relevant even if no new air-
port is built. The entire design of the pro-
posed World Gateway Program is premised
on a terminal concept that solidifies and ex-
pands the current market dominance of
United and American at O’Hare and in the
Chicago air travel market.

What can the Bush Administration do if in-
deed there is a monopoly air fare problem at
O’Hare or monopoly dominance is costing
Chicago area business travelers hundreds of
millions of dollars per year?

When these questions were raised in the
Suburban O’Hare Commission report, If You
Build It We Won’t Come: The Collective Re-
fusal Of The Major Airlines To Compete In
The Chicago Air Travel Market, Chicago and
the airlines responded with smoke and mir-
rors. First they produced glossy charts show-
ing that more than 70 airlines serve O’Hare.
What they neglected to show was that
United and American control over 80% of
those flights with the remaining 60 plus air-
lines operating only a small percentage.

Similarly, the airlines and Chicago talked
about the competitive low fares charged to
passengers. What they emphasized, however,
were low fares for reservations far in ad-
vance. The major business travel organiza-
tions representing business travel managers
report that business travelers predominantly
use unrestricted coach fares since they have
to respond on short notice to business needs.
An examination of fares for unrestricted
business travel from Chicago to major busi-
ness markets shows that these routes are
dominated by United and American and that
they charge extremely high ‘‘lock-step’’
fares to business travelers to these business
markets.

Finally, the airlines and Chicago argued
that O’Hare is ‘‘competitive’’ with fares
charged to business travelers in other For-
tress Hub Markets. That statement ignores
the fact that all the major airlines are
gouging captive business travelers in all
their own Fortress Hub markets. Indeed, a
repeated anecdote is the fact that a pas-
senger from a ‘‘spoke’’ city—e.g., Spring-
field, Illinois—pays a lower fare for a trip to

O’Hare and then to Washington D.C. than a
Chicago based traveler who gets on the same
plane to Washington. Why? Because the
Springfield traveler has the choice of
hubbing either through O’Hare or St. Louis
while the Chicago based business traveler is
locked into Chicago.

Where are the antitrust enforcers to break
up these geographic cartels? Equally impor-
tant, in addition to antitrust enforcement
powers, the federal government has enor-
mous leverage to break up the cartels
through the funding approval process of the
Airport Improvement Program (AIP) and
Passenger Facility Charge (PFC) programs.
Yet billions of federal taxpayer funds go to
United and American without so much as a
raised eyebrow.

What about Noise? Shouldn’t we be happy
to exchange some soundproofing for new run-
ways at O’Hare? The City of Chicago has a
residential soundproofing program which
was created on the advice of its public rela-
tions consultants to create a spirit of ‘‘com-
promise’’ that would lead to acceptance of
new runways at O’Hare.

But here are some facts that are little pub-
licized:

1. Most of our residents feel that sound-
proofing—while improving their interior
quality of life—essentially assumes that we
will give up living-out-of-doors or with our
windows open in nice weather.

2. Whereas many major airport cities with
residential soundproofing programs are
soundproofing all homes experiencing 65
DNIL (decibels day-night 24–hr. average) or
greater, Chicago and the airlines are only
committing funds to the 70 DNL level. Re-
sult: Chicago is only soundproofing less than
10 percent of the homes that Chicago itself
acknowledges to be severely impacted.

3. Chicago came into our communities ask-
ing to put in noise monitors to collect ‘‘real
world’’ data as to the levels of noise. Yet, de-
spite promises to share the data, Chicago re-
fuses to share the data with our commu-
nities.

4. Instead of an atmosphere of trust, these
tactics by Chicago have created additional
animosity as neighbors on one side of an
alley or street get soundproofing while their
neighbors across that alley or street get no
soundproofing. Indeed, Chicago’s residential
soundproofing program—because it is so lim-
ited in scope and ignores thousands of ad-
versely impacted homes—has caused even
more animosity in our communities.

In short, residential soundproofing is not
the panacea that Chicago and many in the
downtown media perceive it to be. Moreover,
it does nothing to address the toxic air pollu-
tion and other safety related concerns of our
residents.

Can we have more than one ‘‘hub’’ airport
operating in the same city? Faced with the
potential inevitability of a new airport, the
airlines for the last two years have been ar-
guing for an expansion of O’Hare (instead of
a major new airport) with the argument that
a metropolitan area cannot have more than
one hub airport. Based on that premise,
United and American say that the sole hub
airport in metro Chicago should be O’Hare.
That simply is not correct:

1. There are several domestic and inter-
national cities with more than one hubbing
airport. Competing airlines create hubbing
operations wherever airport space is avail-
able. Thus, there are multiple hubbing air-
ports in metro New York (JFK and Newark),
Washington D. C., London, and Paris.

2. The Lake Calumet Airport proposed by
Mayor Daley would have been a second hub
airport.

3. There is simply no reason—given the size
of the business and other travel origin-des-
tination market in metro Chicago—that a
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new hub competitor could not establish a
major presence at a new south suburban air-
port.

How do we fund new airport construction?
The answer is simple and the same answer
Mayor Daley had for the proposed Calumet
Airport. Daley proposed using a mix of PFC
and AIP funds to induce carriers to use the
new airport. Indeed, the entire justification
for his urging the passage of PFC legislation
was to collect PFCs at O’Hare and use them
for the new airport.

But United and American claim that the
PFC revenues are ‘‘their’’ money. On the
contrary, the PFC funds are federal taxpayer
funds no different in their nature as tax-
payer dollars than the similar ‘‘AIP’’ tax
charged to air travelers. These funds don’t
belong to the airlines. They are federal funds
collected and disbursed through a joint pro-
gram administered by the FAA and the air-
port operator.

Nor are these federal taxpayer funds ‘‘Chi-
cago’s’’ money. Chicago is simply a tax col-
lection agent for the federal government.

But how do we get the funds from O’Hare
to the new airport? We do it the same way
Mayor Daley is transferring funds from
O’Hare to Gary and the same way he pro-
posed getting federal funds collected at
O’Hare to the Lake Calumet project: a re-
gional airport authority.

SUGGESTIONS

We have respectfully posed some questions
and posited some answers for the President’s
and your consideration. We believe that a
thorough and candid examination and dis-
cussion of these questions leads to only one
conclusion: we should build a new airport
and we should not expand O’Hare.

But more than raising questions, we also
have several concrete suggestions for ad-
dressing the region’s air transportation
needs:

1. Let’s stop the paper shuffling and build
the new airport. The program we outline in
this letter is virtually identical to the pro-
posal drafted by Mayor Daley for construc-
tion of the Lake Calumet Airport. We believe
that a cooperative fasttrack planning and
construction program for a new airport could
see the new airport open for service in 3–5
years.

2. The money, resources and legal author-
ity to build the new airport can be assembled
by passage of a regional airport authority
bill similar to the regional airport authority
bill drafted in 1992 by Mayor Daley for the
Lake Calumet project. So the Illinois Gen-
eral Assembly is a necessary partner in any
effort. But equally important is the domi-
nant role of the federal Administration in
controlling the use of AIP and PFC funds
and in assertive enforcement of federal anti-
trust laws. Let’s put together a federal-state
partnership to get the job done.

3. Give the O’Hare suburbs guaranteed pro-
tection against further expansion of O’Hare.
Such guarantees are needed not only for our
protection but for the viability of the new
regional airport.

4. Provide soundproofing for all of the
noise impacted residences around O’Hare and
Midway. The new airport addresses future
needs; it does not correct existing problems
caused by existing levels of traffic.

5. Initiate a regulatory program to control
and reduce air toxic emissions from O’Hare.

6. Fix the short-term delay and congestion
at O’Hare by returning to a recognition of
the existing capacity limits of the airport.
The delay and congestion, now experienced
at O’Hare is a self-inflicted wound brought
about by airline attempts to stuff too many
planes into that airport. The delays and con-
gestion will be dramatically reduced imme-
diately by reducing scheduled traffic to a

level consistent with the exiting capacity of
the airport.

7. Demand a break-up and reform of the
Fortress Hub anti-competitive phe-
nomenon—both at O’Hare and at other For-
tress Hubs around the nation. This can be
done with either aggressive antitrust en-
forcement or with proper oversight of the
disbursal of massive federal subsidies.

8. The entire World Gateway Program
should be examined in light of the questions
raised here and should be modified or aban-
doned depending on the answers provided to
these questions.

We would appreciate the opportunity to
discuss these matters with you and Sec-
retary Mineta at your convenience.

CHICAGO URBAN LEAGUE,
Chicago, Illinois, June 27, 2002.

Rep. WILLIAM O. LIPINSKI,
Rayburn House Office Building,
Washington, DC.

DEAR REPRESENTATIVE LIPINSKI: I am writ-
ing to express my concern about your omis-
sion of any special provision for a south sub-
urban airport near Peotone from the O’Hare
expansion legislation that you are intro-
ducing for consideration in the House of Rep-
resentatives.

The expansion agreement reached last De-
cember by Illinois Governor George Ryan
and Chicago Mayor Richard Daley was the
product of a long and difficult process of po-
litical negotiation. To reach this historic
and comprehensive aviation agreement, it
was deemed essential to include a special
measure giving priority consideration to fed-
eral funding of airport development in
Peotone.

Along with Governor Ryan, Mayor Daley,
and a host of state legislators, aldermen, and
other civic and business leaders from the
Chicago area, I met last February with you
and Senator Dick Durbin to plot a strategy
to secure federal funding to make O’Hare the
airport hub of the nation. Our Chicago dele-
gation of The Campaign to Expand National
Aviation Capacity left Washington, DC. with
the understanding that you agreed that this
goal would be best achieved through a bill
that provides for a modernized and expanded
O’Hare and funding for a new airport in
Peotone. As our delegation indicated in Feb-
ruary, both are needed, and both play impor-
tant roles in the Chicago region’s strongly
linked aviation and economic futures.

I know that you agree with the Campaign’s
belief that Chicago’s airports are key to the
future of every citizen in Illinois. They are
the economic engines that create jobs, pro-
vide new business opportunities, and make
Chicago one of the world’s truly great cities.

In the interest of maintaining a strong
Chicago and Illinois coalition in support of
airport expansion in the Chicago area, I urge
you to revisit the discussions we had last
winter and to reconsider your omission of
the Peotone provision.

If you or your staff have any questions or
comments regarding the Chicago Urban
League’s position on this key issue, please do
not hesitate to call me at 773–451–3500.

Sincerely,
JAMES W. COMPTON,

President and CEO.
cc: Representative Jesse L. Jackson, Jr.

ROSEMARY MULLIGAN,
STATE REPRESENTATIVE, 55TH DISTRICT,

ILLINOIS,
July 5, 2002.

SUBJECT: Vote ‘‘No’’ on H.R. 3479
Hon. JESSE L. JACKSON, JR.,
House of Representatives, Washington, DC.

DEAR REPRESENTATIVE JACKSON, JR.: As an
Illinois state legislator, I would like to use
this opportunity to express my concern and

opposition to the National Aviation Capacity
Act. The issue of expansion of Chicago
O’Hare Airport is extremely important but
has been so misrepresented that I believe it
is imperative to make a personal plea on be-
half of my local residents to each member of
the House of Representatives. This plan in
the form it has been presented to you con-
tains gross misrepresentations of fact and
will inflict harm on the over 100,000 constitu-
ents I have taken an oath to protect.

You may not realize that ‘‘Chicago’’
O’Hare Airport is virtually an outcropping of
land annexed by the City of Chicago that is
over 90 percent surrounded by suburban mu-
nicipalities. It is the only major city airport
where the people directly impacted by air-
port activity do not elect the mayor or city
officials that make decisions about the air-
port. Therefore, we have had little control or
recourse over what happens at the airport.
This plan represents a ‘‘deal’’ between two
men and has never been debated or voted on
by the Illinois General Assembly!

My family moved to Park Ridge in 1955,
long before anyone had an idea of what an
overpowering presence O’Hare would become.
Unfortunately, the amount of land dedicated
to the airport set its fate long before the cur-
rent crisis. Plainly speaking, there isn’t
enough room to expand.

For the past several years, I and other leg-
islators have introduced nearly a dozen
measures in the Illinois General Assembly to
conduct environmental studies, provide tax
relief for soundproofing, defend suburban
neighborhoods from unfair ‘‘land grabs’’, re-
quire state legislative approval of any air-
port expansion and to generally protect the
people we represent whose residences abut
airport property. Because of the political
make-up of our body and the great influence
of Chicago’s mayor, we have been unsuccess-
ful. Our efforts and the health and safety of
our constituents are ignored because of poli-
tics.

NATIONAL AIR TRAFFIC
CONTROLLERS ASSOCIATION
Chicago, IL, November 30, 2001.

Hon. PETER FITZGERALD,
U.S. Senate, Washington, DC.

SENATOR FITZGERALD, As requested from
your staff, I have summarized the most obvi-
ous concerns that air traffic controllers at
O’Hare have with the new runway plans
being considered by Mayor Daley and Gov-
ernor Ryan. They are listed below along with
some other comments.

1. The Daley and Ryan plans both have a
set of east/west parallel runways directly
north of the terminal and in close proximity
to one another. Because of their proximity
to each other (1200′) they cannot be used si-
multaneously for arrivals. They can only be
used simultaneously if one is used for depar-
tures and the other is used for arrivals, but
only during VFR (visual flight rules), or
good weather conditions. During IFR (instru-
ment flight rules, ceiling below 1000′ and vis-
ibility less than 3 miles) these runways can-
not be used simultaneously at all. They basi-
cally must be operated as one runway for
safety reasons. The same is true for the set
of parallels directly south of the terminal;
they too are only 1200′ apart.

2. Both sets of parallel runways closest to
the terminal (the ones referred to above) are
all a minimum of 10,000′ long. This creates a
runway incursion problem, which is a very
serious safety issue. Because of their length
and position, all aircraft that land or depart
O’Hare would be required to taxi across ei-
ther one, or in some cases two runways to
get to and from the terminal. This design
flaw exists in both the Daley and the Ryan
plan. A runway incursion is when an aircraft
accidentally crosses a runway when another
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aircraft is landing or departing. They are
caused by either a mistake or mis-under-
standing by the pilot or controller. Runway
incursions have skyrocketed over the past
few years and are on the NTSB’s most want-
ed list of safety issues that need to be ad-
dressed. Parallel runway layouts create the
potential for runway incursions; in fact the
FAA publishes a pamphlet for airport design-
ers and planners that urge them to avoid
parallel runway layouts that force taxiing
aircraft to cross active runways. Los Angeles
International airport has lead the nation in
runway incursions for several years. A large
part of their incursion problem is the par-
allel runway layout; aircraft must taxi
across runways to get to and from the termi-
nals.

3. The major difference in Governor Ryan’s
counter proposal is the elimination of the
southern most runway. If this runway were
eliminated, the capacity of the new airport
would be less than we have now during cer-
tain conditions (estimated at about 40% of
the time). If you look at Mayor Daley’s plan,
it calls for six parallel east-west runways
and two parallel northeast-southwest run-
ways. The northeast-southwest parallels are
left over from the current O’Hare layout.
These two runways simply won’t be usable in
day-to-day operations because of the loca-
tion of them (they are wedged in between, or
pointed at the other parallels). We would not
use these runways except when the wind was
very strong (35 knots or above) which we es-
timate would be less than 1% of the time.
That leaves the six east/west parallels for
use in normal day-to-day operations. This is
the same number of runways available and
used at O’Hare today. If you remove the
southern runway (Governor Ryan’s counter
proposal), you are leaving us five runways
which is one less than we have now. That
means less capacity than today’s O’Hare dur-
ing certain weather conditions. With good
weather, you may get about the same capac-
ity we have now. If this is the case, then why
build it?

4. The Daley-Ryan plans call for the re-
moval of the NW/SE parallels (Runways 32L
and 32R). This is a concern because during
the winter it is common to have strong
winds out of the northwest with snow, cold
temperatures and icy conditions. During
these times, it is critical to have runways
that point as close as possible into the wind.
Headwinds mean slower landing speeds for
aircraft, and they allow for the airplane to
decelerate quicker after landing which is im-
portant when landing on an icy runway.
Landing into headwinds makes it much easi-
er for the pilot to control the aircraft as
well. Without these runways, pilots would
have to land on icy conditions during strong
cross-wind conditions. This is a possible safe-
ty issue.

These are the four major concerns we have
with the Daley-Ryan runway plans. There
are many more minor issues that must be
addressed. Amongst them are taxiway lay-
outs clear zones (areas off the ends of each
runway required to be clear of obstructions),
ILS critical areas (similar to clear zones, but
for navigation purposes), airspace issues
(how arrivals and departures will be funneled
into those now runways) and all sorts of
other procedural type issues. These kinds of
things all have to go through various parts
of the FAA (flight standards, airport certifi-
cation etc.) eventually. These groups should
have been involved with the planning portion
from day one. Air traffic controllers at the
tower are well versed on what works well
with the current airport and what does not.
We can provide the best advice on what
needs to be accomplished to increase capac-
ity while maintaining safety. It is truly
amazing that these groups were not con-

sulted in the planning of a new O’Hare. The
current Daley-Ryan runway plans, if built as
publicized, will do little for capacity and/or
will create serious safety issues. This simply
cannot happen. The fear is that the airport
will be built, without our input, and then
handed to us with expectations that we find
a way to make it work. When it doesn’t the
federal government (the FAA and the con-
trollers) will be blamed for safety and delay
problems.

Sincerely,
CRAIG BURZYCH,

Facility Representative
NATCA—O’Hare Tower

[From the Chicago Sun-Times, July 21, 2002]
BUILDING 3RD AIRPORT IS TOP PRIORITY NOW

(By Rep. Jesse L. Jackson)
Unfortunately, the House defeat of the

O’Hare expansion bill last week has shifted
the debate from ‘‘substance’’ to ‘‘power.’’
The focus now is on machismo: ‘‘Does [Rep.
William] Lipinski have the power to ram a
bill through Congress?’’ It is not on the real
issue: ‘‘Who has the best solution to the air
capacity crisis?’’

All four sides in this dispute agree on the
analysis: There is an air capacity crisis at
O’Hare. The disagreement comes over how to
resolve it.

Many suburbs around O’Hare, for a wide
variety of valid reasons, are absolutely
against O’Hare expansion. They also believe
expanding O’Hare will make Peotone unnec-
essary.

Mayor Daley and the downtown business
and media community, who maniacally sup-
port O’Hare expansion and are attempting to
ram it down the throats of everyone else—re-
gard less of who is opposed or why—also be-
lieve it will kill Peotone. This inter-
connected and elite group of business leaders
and politicians has an interest in maintain-
ing American’s and United Airlines’ duopoly
at O’Hare, where ticket prices are one-third
higher than the national average, costing
consumers an extra $1 billion. The mayor
also has an interest in maintaining his cam-
paign contributors, who, in many instances,
are the same businesses connected at
O’Hare’s hip.

Others want to expand O’Hare and build
Peotone simultaneously. However, Lipinski’s
bill removes Peotone as a priority—leaving
its proponents with little more than baseless
hope and a prayer.

A final group, of which I’m a part, wants to
build Peotone first, then revisit O’Hare ex-
pansion later, because: (a) Peotone offers a
faster, cheaper, cleaner, safer, more perma-
nent and just solution; and (b) an evolving
Peotone airport, accommodating 1.6 million
new flights, would surely make O’Hare ex-
pansion unnecessary.

So why spend more money, take longer, in-
crease environmental problems, put the fly-
ing public in greater danger, support a tem-
porary solution—once O’Hare expansion is
complete, we will be in the same capacity
crisis as today—and increase the economic
and racial divide in Chicago, when there is a
better way of resolving the current aviation
capacity crisis?

I’m not ignorantly against 195,000 new jobs
and billions of dollars of investment on the
North Side and northwest suburbs around
O’Hare. I simply note that Elk Grove Village
already has three jobs for every one person.

By contrast, some communities in the 2nd
Congressional District have 60 people for
every one job. Thus, I’m intelligently for the
236,000 new jobs and billions of dollars of eco-
nomic activity; that Peotone will bring in
and around my district, where the need is
greatest. The Southland needs economically
stable communities, and families who have a

future and can send their children to college,
too. Peotone also benefits the entire region,
state and nation.

Even if H.R. 3479 becomes law, a federal
court is likely to find it unconstitutional
under the 10th Amendment, which gives cer-
tain powers exclusively to the states, includ-
ing the power to build and alter airports.
The U.S. Supreme Court stated in Printz vs.
United States (1997) that ‘‘dual sovereignty’’
is incontestable. It emphasized that the con-
stitutional structural barrier to Congress’
intruding on a state’s sovereignty could not
be avoided by claiming that congressional
authority was: (a) pursuant to the commerce
power—it will create 195,000 jobs and $19 bil-
lion in economic activity; (b) the ‘‘necessary
and proper’’ clause of the Constitution—
there’s an aviation capacity crisis, or (c)
that the federal law ‘‘preempted’’ state law
under the Supremacy Clause—that Congress
can use its power to solve the impasses by
overriding the state. In short, all the argu-
ments the Daley and Ryan forces have been
making are unconstitutional.

Both Mayor Daleys saw the aviation capac-
ity crisis coming. Both proposed a third air-
port: one literally on Lake Michigan, the
other in Lake Calumet. Both sites were in
Cook County, controlled by the Daleys. How-
ever, when the most credible long-term
study recommended Peotone in Will County,
Daley did an about face.

Without the years of obstructionist tactics
by Mayor Richard M. Daley, protecting his
narrow and parochial interests, the south
suburban airport would already be built and
today’s aviation crisis averted.

A new airport in Peotone can still be built
in one-third of the time, at one-third of the
cost of O’Hare expansion, with less disrup-
tion and environmental damage, greater pub-
lic safety and more economic justice through
balanced growth in the Chicago metropoli-
tan area. Why force through an irrational
bill when a more rational, effective and effi-
cient solution to the aviation capacity crisis
is available now?

[From the Chicago Sun-Times, Aug. 30, 2001]
GRAVE CONCERNS NEAR O’HARE

(By Robert C. Herguth)
American Indian remains that were ex-

humed 50 years ago to make way for O’Hare
Airport might have to be moved again to ac-
commodate Mayor Daley’s runway expansion
plans.

That’s disturbing to some Native Ameri-
cans, who say they want their ancestors and
relics treated with greater respect.

And it’s prompting local opponents of the
proposed closure of two O’Hare cemeteries—
one of which has Indians—to explore whether
federal laws that offer limited protection to
Native American burial sites and artifacts
could help them resist the city’s efforts.

‘‘Maybe the federal law might come to our
aid,’’ said Bob Placek, a member of
Resthaven Cemetery’s board who estimates
40 of his relatives, all German and German-
American, are buried there. ‘‘The dead folks
out there aren’t obstructionists, they’re try-
ing to rest in peace. . . . I feel it’s a desecra-
tion to move a cemetery. It’s a disregard for
our family’s history.’’

Resthaven is a resting place for European
settlers, their descendants and, possibly,
Potawatomi.

It seems unlikely federal law, specifically
the Native American Grave Protection and
Repatriation Act, would lend much muscle
to those opposed to Daley’s plan, which calls
for knocking out three runways, building
four new ones and adding a western entrance
and terminal.

‘‘Primarily, the legislation applies to fed-
eral lands and tribal lands,’’ said Claricy
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Smith, deputy regional director for the Bu-
reau of Indian Affairs.

Even if someone made the argument that
O’Hare is effectively federal land because it
uses federal money, the most Resthaven pro-
ponents could probably hope for is a short
delay, a say in how any disinterment takes
place and, If they are Indian, the oppor-
tunity to claim the bodies of Native Ameri-
cans.

‘‘They’ve got a hard road,’’ Smith said of
those who might try to halt a Resthaven clo-
sure on the basis of Indian remains.

When O’Hare was being built five decades
back, an old Indian burial ground that had
become a cemetery for the area’s white set-
tlers was bulldozed. Some bodies were moved
to a west suburban cemetery and some, in-
cluding an unknown number of Indians, were
believed to be transferred to Resthaven, ac-
cording to published accounts and those fam-
ilies with local history.

‘‘Ma used to talk about Indians being bur-
ied at Resthaven,’’ said the 44-year-old
Placek, who believes the Indians share a
mass grave. His mother, who died in 1996,
also is buried at Resthaven. ‘‘I used to hear
as a little kid Potawatomi’’ were there.

Regardless of the tribe to which the dead
belonged, the Forest County Potawatomi
Community of Wisconsin, one of several Pot-
awatomi bands relatively close to Chicago,
plans to get involved.

‘‘It’s concerning,’’ said Clarice Ritchie, a
researcher for the community of about 1,000
who hadn’t heard about the issue until con-
tacted by a reporter.

‘‘At this stage of the game, who can deter-
mine who they were specifically? But we run
into this sort of circumstance In many in-
stances throughout the state of Wisconsin,
and some in Illinois, and we take care of
them as if they were relatives,’’ she said.
‘‘We’re all related, we’re all created from
God, so we do the right thing, we take care
of anybody and try to see that they’re either
not disturbed or properly taken care of’’

‘‘I guess we’d have to keep our mind broad
as to what would be done,’’ Ritchie said.
‘‘Naturally we don’t like to see graves dis-
turbed, but somebody has already disturbed
them once. . . . I guess what I’d probably do
is talk to the tribal elders and spiritual peo-
ple and other tribes who could be in the area
and come to a conclusion of what should be
done.’’

Bill Daniels, one of the Potawatomi band’s
spiritual leaders, said spirits may not look
kindly on those who move remains.

‘‘It’s not good to do that—move a cemetery
or just plow over it,’’ he said.

Daley’s plan, which still must be approved
by state and federal officials, also may dis-
place nearby St. Johannes Cemetery, which
is not believed to have any Native American
bodies.

John Harris, the deputy Chicago aviation
commissioner overseeing the mayor’s $6 bil-
lion project, said this is the first he’s heard
that there might be Indian remains at
Resthaven, and city officials are trying to
verify it.

‘‘I have no reason to doubt them at this
time, but I have no independent knowledge,’’
he said. But ‘‘whether they’re Indians or not,
we would exercise in extreme level of sensi-
tivity In the interest of their survivors.’’

Resthaven, which is loosely affiliated with
the United Methodist Church, has about 200
graves, some of which date to the 19th cen-
tury. It’s located on about 2 acres on the
West side of O’Hare, in Addison Township
just south of the larger St. Johannes.

Self-described ‘‘advocate for the dead’’
Helen Sclair has heard there might be Indi-
ans buried at Resthaven, but she suspects
not all Native American remains were re-
trieved when Wilmer’s Old Settlers Cemetery

was closed in the early 1950s to make room
for O’Hare access roads.

She said the Chicago region, which used to
be home to Potawatomi, Chippewa and other
Indians, doesn’t have enough cemetery
space, and the dead should be treated with
more respect.

‘‘We don’t have much of a positive attitude
toward cemeteries in Chicago,’’ Sclair said.
‘‘Do you know why? Because the dead don’t
pay taxes or vote. . . . Well, technically they
don’t vote.’’

SUBURBAN O’HARE COMMISSION,
Bensenville, IL, February 13, 2002.

A BETTER PLAN FOR CURING THE O’HARE
AIRPORT BOTTLENECK

CHICAGO.—A plan for relieving the Chicago
aviation bottleneck was unveiled today that
costs less, is more efficient, less destructive
and can be realized quicker than a ‘‘com-
promise’’ plan that Chicago Mayor Richard
M. Daley and Illinois Gov. George Ryan are
trying to rush through Congress.

The plan was crafted by the Suburban
O’Hare Commission, a council of govern-
ments representing a million residents living
around O’Hare Airport.

The plan includes runway, terminal and
other improvements at O’Hare International
Airport, to make it more efficient, competi-
tive and convenient. The plan also includes
alternatives to the costly and destructive
‘‘western access’’ proposed in the Daley-
Ryan plan. The centerpiece of the plan re-
mains, as it has for well over a decade, a
major hub airport in the south suburbs that
had been urged by experts and government
officials from three states, and would be
operational now if not for obstruction from
Chicago Mayor Richard M. Daley. The plan
provides for many more flights to the region,
and, consequently, many more jobs.

‘‘We always have been in favor of a strong
O’Hare Airport because of its importance to
our communities and to the regional econ-
omy,’’ said John Geils, SOC Chairman and
president of the Village of Bensenville. ‘‘This
will come as a surprise only to those who
have been taken in by the rhetoric of our op-
ponents, who maliciously tried to portray us
as anti-O’Hare zealots, willing to damage or
even destroy O’Hare. Our plan will expand
the region’s aviation and economic growth;
the Daley-Ryan plan will stifle that growth.

‘‘The claimed benefits—including delay re-
ductions, job increases, improved safety,
greater competition and less noise—of the
Daley-Ryan O’Hare expansion plan are un-
true. We have a plan that is better for the
entire region, and not just for Chicago City
Hall and its big business friends,’’ Geils said.

Among the improvements are a realisti-
cally modernized O’Hare, instead of the im-
possible attempt by Daley and Ryan to stuff
ten pounds of potatoes into a five-pound
sack. Terminals would be updated, with an
eye to matching them with capacity and
making them more user friendly. Selected
runways would be widened to accommodate
the large new jets, such as the A380X, thus
increasing the number of passengers the air-
port can serve, without increasing air traffic.
Western access and a bypass route would be
built on airport property, skirting O’Hare to
the south—as originally planned, thus avoid-
ing the destruction of uncounted homes and
businesses, as under the Daley-Ryan plan.

The SOC Solution also would increase com-
petition at O’Hare, through terminal and
other facilities improvements so that air
travelers using the competition are not
treated as second-class customers. Funding
of O’Hare improvements would be discon-
nected from a complicated bonding scheme
that allows United and American airlines to
become more entrenched and to continue to

charge anti-competitive fares. In addition,
some of the lucrative gambling revenues,
now going to enrich political insiders, would
be used for a competitive makeover of
O’Hare.

SOC’s plan also would provide better safety
and environmental protections. Every home
impacted by noise at O’Hare and Midway
would be soundproofed, instead of a select
few as provided under the current, flawed
standards adopted by Chicago. O’Hare neigh-
bors would be spared the concentration of air
pollution brought by a doubling of flights at
what is already the state’s largest single air
polluter. Under the Daley-Ryan plan, O’Hare
neighbors would find themselves in federally
required crash zones at the end of runways,
forcing them to either give up their homes or
live in devalued property in great risk. Be-
cause most of the region’s air traffic growth
would use the South Suburban airport where
pollution and safety buffers are required
under current federal standards, fewer total
people in the region would be subjected to
health and safety risks.

Key to the SOC Solution is the construc-
tion of a truly regional hub airport in the
South Suburbs, rather than an inadequate
‘‘reliever’’ airport as envisioned under the
Daley-Ryan plan. Just as New York City and
Washington D.C. have more than one hub
airport, a true regional airport in the South
Suburbs would give Chicago the kind of po-
tential it needs with three hub airports
(O’Hare, Midway and Peotone) to maintain
its aviation dominance for decades. Despite
the long-made assertions by entrenched in-
terests, such as United and American air-
lines, that the Chicago area didn’t need a
second hub airport, Midway already is devel-
oping into a hub simply because of market
forces. With Midway reaching capacity in
just a few years, and O’Hare already at ca-
pacity, the sounds of ‘‘no one will come to
Peotone’’ no longer are heard.

Finally, the SOC Solution will protect tax-
payers by creating an oversight board of im-
provements at all airports, including the
south suburban airport and Midway.

‘‘The SOC Solution is not a fragmented
plan that simply focuses on O’Hare, which
under the Daley-Ryan proposal is merely an
instrument for extending the political and
economic might of a select few,’’ said Geils.
‘‘Ours is a plan for a regional airport sys-
tem—one that is based on common sense and
what is fair and good for the entire public.’’

SUBURBAN O’HARE COMMISSION,
Bensenville, IL, February 26, 2002.

Hon. DANIEL K. AKAKA,
U.S. Senate,
Washington, DC.

DEAR SENATOR AKAKA: The Suburban
O’Hare Commission (SOC) urges you to op-
pose H.R. 3479 and S. 1786, which have been
erroneously titled the National Aviation Ca-
pacity Expansion Act. If enacted, this legis-
lation would have unprecedented and delete-
rious consequences for the national air
transportation system as well as for the Chi-
cago-area aviation system.

SOC is a strong advocate of expanding air-
port capacity for the Chicago area and has
presented a plan that will meet the area’s
aviation needs for the 21st century through
the development of a needed third airport in
the South Suburban area, as well as mod-
ernization of O’Hare International Airport.
SOC’s plan supports and would accomplish
O’Hare modernization, because we recognize
that it is a very important aviation facility
for the country and our region.

If enacted, the proposed legislation would
accord unique and special status to O’Hare
Airport, unlike any other airport in the na-
tion, by legislatively mandating a multi-bil-
lion dollar airport development project, call-
ing for the total reconstruction of O’Hare to
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create six new parallel runways and new ter-
minal facilities. Its promoters hope to
achieve nothing less than the circumvention
of the existing legal framework for review of
airport development by the FAA and the
elimination of the environmental review
process for one of the largest airport expan-
sions in aviation history, the size, scope and
cost of which has not yet been publicly dis-
closed.

The legislation:
Makes it ‘‘federal policy’’ to construct the

O’Hare portion of the plan (projected to cost
as much as 16 billion dollars) and, if con-
struction has not commenced by 2004, re-
quires the federal government to complete the
project ‘‘as a federal project’’;

Preempts the State of Illinois from exercising
its lawful rights under its own laws;

Mandates changes to the Clean Air Act imple-
mentation plan for the Chicago region should
it interfere with the O’Hare expansion plans;
and

Short-circuits the environmental review proc-
ess under NEPA, a requirement applicable to
all airport construction projects.

Each of these issues is particularly trou-
bling from a national aviation and environ-
mental perspective. For example, the cur-
tailing of the NEPA process calls into ques-
tion the need for other airport projects to
undergo the same rigorous screening process
to determine their public benefit and envi-
ronmental compliance. Further, the legisla-
tion would in effect commit the Federal Gov-
ernment to spend billions of dollars for a
flawed airport development project, and di-
verts needed financial and federal govern-
ment resources from other critically needed
airport projects throughout the nation.

The legislation is unnecessary. If the
project is compelling, it should be able to
meet the usual and regular evaluative proc-
ess that is applicable to every other airport
in the country. The FAA possesses the spe-
cial competence and expertise to evaluate
airport development projects. It is the agen-
cy entrusted by Congress to determine
whether this or any other project makes
sense for the national air transportation sys-
tem. The legislation would substantially
erode the FAA’s independent and delibera-
tive role in reviewing the O’Hare project.
Moreover, the bill short-circuits the required
review under the National Environmental
Policy Act (NEPA), a 30 year old statute
with a well defined process to review major
federal action of this type.

The O’Hare project raises many public
questions, which requires full debate and
public disclosure through the FAA’s review
procedures. These questions include:

Will the air traffic control airspace re-
sources around O’Hare allow the substantial
increase in operations (project to increase
from 900,000 per year to 1.4 million per year)?

Is the O’Hare expansion plan the best
choice to meet the future needs of the Chi-
cago region?

How much will the O’Hare expansion
project cost?

Will six, closely aligned parallel runways
(only 1400 feet apart) be cost effective to
maximize the region’s capacity?

What will be the impact on surrounding
neighborhoods of the proposed project?

Is it possible to tear up two major runways
and build four additional runways at the
same time O’Hare is attempting to operate
at full capacity? What specific, detailed
operational plan has been prepared and how
does it propose to make these massive alter-
ations while O’Hare continues to function as
a key US hub?

Will the funds that must be expended at
O’Hare preclude the development of
Peotone? Will such mandated funding impact
future developments at Midway or Mil-

waukee or other airports in the Great Lakes
region?

What impact would the expenditure of bil-
lions of dollars for, and according special
congressional priority to, the O’Hare project
have on critically needed airport develop-
ment and aviation security projects for other
airports throughout the nation.

It appears that one of the unstated goals of
the legislation is to curtail the normal
NEPA process and, to avoid the NEPA-man-
dated right of all interested persons to have
an opportunity to review and comment on
the environmental impacts of the proposal.
The legislation seeks to have Congress make
the decisions now vested by law with the
FAA, even though details of the project has
yet to be fully disclosed, the purpose and
need has yet to be documented, the environ-
mental impacts have yet to be evaluated, the
alternatives and cost-benefits have yet to be
studied.

This is not streamlining; it is redlining for
a single airport! It is unprecedented in the
history of civil aviation. A legislative man-
date giving O’Hare special priority for ap-
provals and funding for billions of taxpayers
dollars will adversely impact the availability
of grants-in-aid dollars for other major air-
port development projects around the coun-
try. If the legislation is enacted, proposed
enhancements at airports such as San Fran-
cisco, Washington Dulles, Los Angeles, Den-
ver, Seattle, Atlanta, and Dallas-Ft. Worth
may experience delays in order to accommo-
date the preference granted to Chicago.

The proponents of HR 3479/S 1786 unsuc-
cessfully attempted to enact this legislation
without a hearing late last year but that
plan of action was soundly rejected by mem-
bers of the U.S. Senate, who objected to it
being added to an appropriations bill without
the benefit of a hearing. The speed with
which its supporters want this bill to move
suggests that they really do not want full
and open consideration by Congress regard-
ing the substantial questions that surround
this bill. Recent history with aviation legis-
lation should suggest that the industry’s
complex economic, policy, financial and en-
vironment issues require thoughtful review,
not superficial treatment.

The bill is also unprecedented because it
curtails the ability of a state to enforce its
own laws and is thereby inconsistent with
the Tenth Amendment. Every State should
be very concerned about this proposed prece-
dent, which may adversely affect its ability
to make similar decisions in the future.
Moreover, the attempt to foreclose the next
Governor’s ability to review this project
makes bad public policy. The Chief Execu-
tive of a state should evidence the broader
support of his or her government before such
projects are adopted by the federal govern-
ment. HR 3479/S 1786 seek to abrogate that
historical protection.

The Senate Commerce, Science and Trans-
portation Committee is likely to hold a
hearing on S 1786 in the near future. We en-
courage you to urge Chairman Hollings and
Ranking Member McCain to conduct a care-
ful and thorough investigation of the legisla-
tion.

SOC is an advocate for the expansion of
Chicago’s aviation capacity. SOC has issued
its own fully documented report which sets
forth a Plan to increase capacity in the Chi-
cago region. See enclosures. We urge you to
oppose this legislation which would reverse
30 years of precedent and policy under NEPA
and aviation law.

Sincerely,
JOHN C. GEILS,

Chairman.

TESTIMONY OF THE SUBURBAN O’HARE
COMMISSION BEFORE THE HOUSE
AVIATION SUBCOMMITTEE OF THE
HOUSE COMMITTEE ON TRANSPOR-
TATION AND INFRASTRUCTURE—HEAR-
ING ON H.R. 3479 MARCH 6, 2002

TESTIMONY OF THE SUBURBAN O’HARE
COMMISSION

Mr. Chairman, and members of the House
Aviation Subcommittee, the Suburban
O’Hare Commission (SOC), a consortium of
14 local governments adjacent to O’Hare
International Airport, representing the in-
terests of over 1.5 million citizens, is grateful
for the opportunity to present its views con-
cerning the important national aviation pol-
icy and legal issues raised by H.R. 3479.

This legislation is intended to fast-track a
massive new runway redevelopment plan for
the Chicago O’Hare International Airport.
Its principal purpose and effect would be to
circumvent established requirements for re-
view of airport development projects by the
Federal Aviation Administration (FAA) and
environmental agencies. The effect of the
bill would be to silence, though an act of
Congress, further public debate concerning
the future and direction of Chicago’s airport
needs. It would effectively curtail the role of
the FAA in evaluating and approving airport
development projects; it would also have the
effect of substantially reducing the protec-
tions of NEPA that safeguard the environ-
ment and the public health and welfare. H.R.
3479 represents an unprecedented abandon-
ment of the federal laws established by Con-
gress to provide for the reasoned and orderly
construction of airports in a manner con-
sistent with the public interest.

At the outset, it is important for you to
understand what SOC stands for, and what it
does not. SOC is not opposed to airport de-
velopment, nor the need to improve the ca-
pacity and efficiency of Chicago’s airport
system. To the contrary, there is broad re-
gional consensus—including SOC—that the
Chicago metropolitan area needs significant
new airport capacity. What SOC does oppose,
however, is the single-minded focus on ex-
pansion at O’Hare—when there is a better,
faster, safer, less expensive, and more envi-
ronmentally-sound alternative: the construc-
tion of a South Suburban Airport at
Peotone.

SOC believes that these regional airport
development issues are matters to be deter-
mined by the Federal Aviation Administra-
tion, exercising authority charged to it by
law. We do not think that the Congress
should decide, through political fiat, what
does, or does not make sense for the citizens
most directly affected by the Chicago re-
gion’s airport development needs. Congress
has neither the specialized aviation and air-
port environmental expertise of the FAA,
nor the local knowledge necessary to make
these judgments. Indeed, for Congress to im-
pose its will in the manner proposed by H.R.
3479, would strip away the vested oversight
authority of the State of Illinois with re-
spect to airport construction within its bor-
ders, and directly violate the 10th amend-
ment.

SOC opposes this bill because it seeks to
avoid the careful framework established for
review of airport development by the FAA in
cooperation with state airport sponsors.
And, the bill would result in a major curtail-
ment of the critical environmental review
process. The O’Hare redevelopment plan is
one of the largest airport expansions in avia-
tion history. A project of this size, scope,
and cost certainly deserves more than a per-
functory review, which is all the bill would
allow. Before turning to a more thorough
evaluation of the legislation, I would like to
highlight a few of our key concerns.
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H.R. 3479 is unprecedented in the history of

civil aviation. It would:
Declare it to be ‘‘federal policy’’ to con-

struct the O’Hare expansion project (ex-
pected to cost 15 billion dollars or more). If
the City has not commenced construction by
2004, the FAA is required to ‘‘construct the
[six] runway design plan as a federal
project’’;

Accord the O’Hare runway project special
statutory priority over every other airport
project in the nation;

Violate the 10th amendment by preempting
the State of Illinois from exercising its law-
ful oversight authority under its own law;

Interfere with FAA’s statutory responsi-
bility to evaluate the air safety, efficiency
and public benefits/costs of airport develop-
ment projects.

Short-circuit the environmental review
process under NEPA, which is applicable to
all other airport construction projects;

Mandate changes to the Clean Air Act
State Implementation Plan (SIP) for the
Chicago area by giving O’Hare a blank check
to define its own pollution emissions at the
expense of other industries.

For these reasons, SOC strongly urges the
Aviation Subcommittee to reject H.R. 3479,
and its goal of establishing a unique set of
rules, applicable to no other airport in the
nation, to ensure construction at O’Hare.
1. H.R. 3479 CONSTITUTES UNPRECEDENTED IN-

TERFERENCE WITH FAA’S STATUTORY RESPON-
SIBILITY TO EVALUATE THE AIR SAFETY, EFFI-
CIENCY AND COST/BENEFITS OF AIRPORT DE-
VELOPMENT PROJECTS.
SOC is extremely concerned about the shift

in decision-making responsibilities over air-
port development that would be brought
about by H.R. 3479. The bill would drastically
impinge—indeed, nullify—the FAA Adminis-
trator’s and the Secretary of Transpor-
tation’s authority to review and approve air-
port development projects. The exercise by
the FAA of independent, objective and expert
judgment with respect to airport projects is
essential to ensuring that public resources
are well-spent to optimize the safety and ef-
ficiency of the air transportation system and
to protect against harmful environmental
consequences—particularly on a highly con-
troverted and extremely costly project such
as this. SOC believes that the critical future
planning decisions about what Chicago-area
airports and which particular runways
should be built are best made on the tech-
nical merits, rather than through the federal
political process.

Under current law, the FAA and DOT have
the responsibility to determine whether any
proposed airport development project is con-
sistent with promoting the public interest
and the safe and efficient management of the
national air transportation system. The pro-
posed legislation would substitute a political
judgment by Congress for the expert judg-
ment of the agencies that are charged with
that responsibility under the Transportation
Code (Title 49 U.S.C. Subtitle VII).

The legislation would erode the FAA’s
independent and deliberative role in review-
ing the O’Hare project. It would have Con-
gress make the decisions now vested in the
FAA, even though details of the development
plan have yet to be disclosed, the need for
the plan has yet to be documented, the envi-
ronmental impacts have yet to be deter-
mined, and the alternatives and cost-benefits
have yet to be evaluated.

The legislation is unprecedented in the his-
tory of aviation. It accords unique and spe-
cial priority for O’Hare not applicable to any
other airport in the country. This is not
streamlining; it is redlining for the benefit
of a single airport!

By directing the FAA to give the O’Hare
project priority for approvals and expendi-

ture of Federal government resources, other
vitally important airport development
projects around the country would be ad-
versely impacted. If this legislation is en-
acted, airport projects at airports such as
San Francisco, Dallas/Ft. Worth, Los Ange-
les, Atlanta, San Jose and Seattle may expe-
rience FAA review delays or reduced funding
in order to accommodate the preference ac-
corded to O’Hare by Congress.

DOT and FAA currently have discretion to
approve airport development funding for
those projects that will ‘‘preserve and en-
hance capacity, safety and security’’ at air-
ports throughout the country. 49 U.S.C.
§ 47115(c)(1). The Secretary is required to
take into account ‘‘the effect the proposed
project will have on the overall national air
transportation system and capacity.’’ 49
U.S.C. 47115(d)(1). In addition, the DOT and
the FAA now have the authority to approve
changes in an airport’s configuration (the
airport layout plan) and to review the im-
pacts of such changes.

The important issues the FAA is required
to consider, but which the legislation short-
circuits include the following:

Will the air traffic control airspace re-
sources around O’Hare allow the substantial
increase in operations (projected to increase
from 900,000 per year to 1.6 million per year)?

Is the O’Hare expansion plan the best
choice to meet the future needs of Chicago
region?

How much will the O’Hare expansion
project cost?

Will six, closely-aligned parallel runways
(several of which are only 1400 feet apart) be
cost effective to maximize the region’s ca-
pacity?

What will be the impact on surrounding
neighborhoods of the proposed project?

Is it possible to tear up two major runways
and build four additional runways at the
same time O’Hare is attempting to operate
at full capacity? What specific, detailed
operational plan has been prepared and how
does it propose to make these massive alter-
ations while O’Hare continues to function as
a key U.S. hub?

Will the preferences accorded to O’Hare in
the legislation effectively preclude the devel-
opment of Peotone? Will such preference im-
pact future developments at Midway or Mil-
waukee or other airports in the Great Lakes
region?

What impact would the expenditure of bil-
lions of dollars for, and according special
Congressional preference to the O’Hare
project have on critically needed airport de-
velopment and aviation security projects for
other major airports throughout the nation?

The legislation would rob the Secretary
and the FAA Administrator of their impor-
tant statutory obligations. It is critical for
the expert federal agencies entrusted with
responsibility in this area to evaluate and
make a determination on whether the crowd-
ed skies over O’Hare—with the closely abut-
ting busy airspace used by Midway, Meigs
and other very active general aviation air-
ports in the area—are the safest, and most
efficient conduit for additional air traffic
moving to and from Chicago and through the
national air transportation system, as op-
posed to the development of a new airport in
the South Suburban area.

The legislation would substantially erode
the FAA’s independent and objective role in
reviewing major airport expansion projects.
Under the legislation, Congress will make
that determination, not the FAA, since Con-
gress would declare that: ‘‘it is critical the
Federal Government does all it can to facili-
tate the redesign of O’Hare’’ (Sec. 2(3)), and
directs that the FAA ‘‘shall . . . construct
the [six] runway design plan as a Federal
project’’ (Sec. 3(f)).

Thus, under the legislation, Congress
would nullify the FAA’s role in determining
whether this airport development project is
consistent with applicable requirements and
reflects the sound expenditure of limited re-
sources and airport development funds. En-
actment of this legislation will dictate the
construction of additional runways at
O’Hare without regard to whether they will
actually add capacity to the Chicago region
or the national air transportation system.
THE O’HARE REDEVELOPMENT PLAN WOULD BE A

NATIONAL AIR TRANSPORTATION MISTAKE OF
EPIC PROPORTIONS

The O’Hare ‘‘runway design plan’’, which
the legislation will mandate, calls for a mas-
sive expansion of O’Hare by creating a total
of six parallel runways. However, in terms of
well-established FAA safety and efficiency
standards, several of the runways are too
closely spaced (separated by only 1,400 feet)
to allow for simultaneous arrivals or depar-
tures. The runways can only be used simul-
taneously if one runway is used for arrivals
and the other is used for departures—and
even then only if the weather is good. When-
ever cloud cover and visibility conditions re-
quire the use of instrument landing proce-
dures (a chronic situation at O’Hare), these
closely spaced parallel runways could not be
used simultaneously at all. By mandating
the construction of the proposed configura-
tion, Congress would abrogate the FAA’s ex-
isting statutory power to determine whether
the proposed runway system is safe and
whether it would in fact add capacity to the
region.

The proposed legislation would have Con-
gress make findings that the national air
transportation is ‘‘dependent’’ on O’Hare and
that ‘‘the reliability and efficiency of inter-
state air transportation for the residents and
businesses in many States depend on the effi-
cient processing of air traffic operations at
O’Hare.’’ (Sec. 2). While the bill’s promoters,
most notably the City of Chicago, would no
doubt prefer that interstate air traffic have
no alternative but to flow through O’Hare, in
reality, this is far from the truth and there
is a better, more efficient alternative.

Passengers traveling via O’Hare have their
option of any number of viable connecting
hubs. Rather than trying to cram more
flights through O’Hare, SOC believes that
the best way to enhance Chicago’s role as a
pivotal hub in the national air transpor-
tation system is through the development of
a modern alternate third airport at Peotone.
Chicago’s large population and economic
base makes it an attractive hub, and a new
South Suburban airport will attract more air
carrier service and more connecting pas-
sengers.

The legislation accords significant pref-
erence to O’Hare over the Peotone airport.
If, despite the efficiency and safety concerns
of the O’Hare project and the superiority of
the proposed airport at Peotone, O’Hare is
massively expanded, the economic viability
of a new airport would be undermined. An
expanded O’Hare could make it more dif-
ficult to justify a new South Suburban Air-
port at Peotone, as contemplated in the leg-
islation.

Thus, the proposed legislation pays lip
service to the development of a new airport
at Peotone, but in practical effect would
thwart the development of a South Suburban
Airport. The legislation requires that the
FAA ‘‘shall construct the [six] runway de-
sign plan a federal project’’ if it is not begun
by July 1, 2004. No such directive is applica-
ble to Peotone. As a result, the legislation
guarantees the expansion of O’Hare but
leaves Peotone to whither as an unfunded ap-
pendage. Such determinations should be
made by the FAA through the exercise of its
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expertise, not by Congress. Absent the legis-
lative directive, the FAA might well deter-
mine to give Peotone a higher priority than
O’Hare, based on very real safety, efficiency,
public interest and environmental consider-
ations. Under the legislation that would not
be possible.

Worse yet, by prejudging the issue and re-
quiring the mandatory federal construction
of the ill-conceived O’Hare six-runway design
plan, Congress would be condemning the Chi-
cago region and the national air transpor-
tation system to a future of interminable
delays. Because of air traffic constraints
that will be exacerbated by the O’Hare
project, a six-runway O’Hare super-hub
would produce the biggest and most delay-
prone airport in the country.

The Achilles heel of the O’Hare redevelop-
ment plan is that the system is guaranteed
to collapse in bad weather. Safety standards
mandate that the closely-spaced parallel
runways could not be used for simultaneous
operations when the weather requires pilots
to use instrument procedures. This means
that half the expensive new concrete poured
at O’Hare would effectively be taken out of
service exactly when they need it most—to
alleviate bad weather backups, which are a
leading cause of delays.

Far from enhancing capacity and effi-
ciency, if Congress were to adopt this legisla-
tion it would saddle the national air trans-
portation system with an enormously expen-
sive and delay-prone hub that is, in reality,
the worst tool for the job. That is why SOC
believes this is a matter best left to the
FAA’s expert judgment, instead of the legis-
lative process.
LAYING NEW CONCRETE ON TOP OF FUNCTIONAL

EXISTING RUNWAYS FLUNKS THE COST-BEN-
EFIT TEST, AND DEFEATS THE FEDERAL POL-
ICY TO DEVELOP RELIEVER AIRPORTS

There is compelling evidence dem-
onstrating that the development of a third
Chicago airport at Peotone would provide
more effective capacity expansion for the re-
gion, and could be brought on line more
quickly, at less cost, with less disruption to
existing operations, and with less environ-
mental impacts, than the proposed manda-
tory development project at O’Hare. Cost es-
timates released by the State of Illinois indi-
cate that a new six runway airport at
Peotone would cost in the vicinity of 5 bil-
lion dollars. Cost estimates for new runways
at O’Hare are between 1 to 2 billion dollars
per runway. Chicago itself estimates that
terminal expansion at O’Hare would cost an-
other 6 billion dollars, bringing the total tab
for the O’Hare expansion extravaganza to a
whopping 15 billion dollars. Even this mas-
sive figure does not include the additional
cost of access roads, parking facilities, and
mitigation measures for the immediately
impacted communities.

Given that Peotone would provide substan-
tially more new incremental capacity at sub-
stantially less cost, the O’Hare construction
plan is a spendthrift nightmare. Under exist-
ing law, the FAA is responsible for weighing
the ‘‘project benefit and cost’’. 49 U.S.C.
§ 47115(d)(2). Congress added that responsi-
bility to avoid situations in which taxpayer
dollars are expended on projects that do not
represent the best use of limited airport de-
velopment funds. Under the required cost-
benefit analysis, Chicago would be required
to examine various alternatives and consider
issues such as whether the addition of new
runways at an existing airport is a better or
worse investment than building a new air-
port. SOC submits that the O’Hare construc-
tion plan flunks this test.

The proposed legislation provides a ‘‘quick
fix’’ to the otherwise fatal cost-benefit prob-
lems affecting a large scale redevelopment of

O’Hare, by eliminating the FAA’s essential
‘‘purpose and need’’ evaluation. The FAA is
otherwise required to investigate cost-ben-
efit of airport funding projects, and SOC be-
lieves that under any such analysis it should
find this one unsatisfactory.

The legislation also contravenes the estab-
lished federal policy to ‘‘give special empha-
sis to developing reliever airports.’’ 49 U.S.C.
§ 47101(a)(3). By concentrating an ever-in-
creasing number of airplanes in the finite
volume of airspace over O’Hare, Congress
would be frustrating the very reliever pro-
gram it mandated the FAA to promote.

Another important consideration for air-
port development funding requires the Sec-
retary to be satisfied that ‘‘the project will
be completed without unreasonable delay’’.
49 U.S.C. § 47106(a)(4). Attempting a massive
redevelopment project at one of the busiest
airports in the country is a recipe for project
delays and massive disruption to the existing
air carrier activities at O’Hare.
II. H.R. 3479 SHORTCUTS NEPA AND A HOST OF

OTHER STATUTES THAT ARE ESSENTIAL TO
THE PROTECTION OF THE ENVIRONMENT AND
THE PUBLIC HEALTH AND WELFARE

This is result-driven legislation which has
the singular purpose and effect of curtailing
meaningful evaluation of the environmental
consequences in order to lay runways and
pavement at O’Hare. The legislation would
shunt aside vital considerations that under
current law would otherwise require careful
scrutiny by the FAA and other agencies, in-
cluding such issues as: the tremendous noise
impacts over surrounding communities, the
massive amounts of ozone and other airborne
pollutants that would be emitted into the
Chicago-area airmass, the millions of addi-
tional gallons in toxic deicing fluid and
other chemical runoff that will flow into
water-ways, and the impact of the project on
wetlands, endangered species and other nat-
ural resources.

Even in its current pre-expansion condi-
tion, O’Hare is the largest source of toxic
emissions and hazardous air pollutants in
the State of Illinois. Moreover, monitoring
data shows that O’Hare impacts large num-
bers of Chicago area residents with signifi-
cant and undesirable noise exposure. Adding
hundreds of thousands of new flights will
make matters much worse. SOC is extremely
concerned that the proposed legislation will
effectively preclude further consideration of
these important issues, cut off public com-
ment, and curtail thorough evaluation of the
public health and environmental consider-
ations NEPA was enacted to protect.

While the legislation pays lip service to
compliance with NEPA, there is simply no
way that a project of this scope and scale
could be subject to meaningful NEPA review
in the scant period of time the legislation al-
lows before the FAA is compelled to begin
runway construction ‘‘as a federal project.’’
Airport development projects of this mag-
nitude ordinarily take several years to com-
plete the NEPA process, under current law
and procedures.

Thus, while the bill states that implemen-
tation of the O’Hare construction plan ‘‘shall
be subject to application of Federal laws
with respect to environmental protection
and environmental analysis including
[NEPA]’’ (Sec. 3(a)(2)(B)), as a practical mat-
ter the construction deadline would make it
impossible for FAA to conduct the necessary
NEPA review. Courts have held that when
Congress imposes a mandatory action under
an impossible deadline, NEPA has, in effect,
been legislatively overruled. See, Flint Ridge
Development Co. v. Scenic Rivers, 426 U.S.
776 (1976). That is exactly what Congress
would be doing here, despite token language
to the contrary.

The FAA is the lead agency responsible for
coordinating NEPA review of airport con-
struction projects, along with the involve-
ment of other Federal Agencies and the pub-
lic. In discharging these obligations, the
Transportation Code and NEPA charge the
FAA with the duty to objectively and inde-
pendently analyze the proposed airport ex-
pansion, and its impact on the environment,
without prejudging the outcome.

Section 3(f) of the bill—which compels the
Administrator to begin building the runway
development plan at O’Hare by 2004 if the
City has not begun construction—effectively
eliminates that independence. FAA would do
all it could to avoid having to assume con-
struction of O’Hare as a federal project. A
statutorily-imposed construction ultimatum
by Congress would have the effect of forcing
the environmental review process to be so
truncated as to effectively preclude mean-
ingful evaluation by the FAA of the environ-
mental consequences.

The massive six-runway redevelopment
and expansion plan at O’Hare raises serious
and significant adverse environmental ques-
tions bearing on air quality, other pollut-
ants, and noise. If an application has signifi-
cant adverse environmental effects, under
the Transportation Code, the FAA Adminis-
trator may grant approval ‘‘only after a find-
ing that no possible prudent alternative to
the project exists and that every reasonable
step has been taken to minimize the adverse
effect.’’ 49 U.S.C. § 47106(c). The proposed leg-
islation would foreclose consideration of the
otherwise legally-required alternatives.

Indeed, the alternative endorsed by SOC—
that of a new South Suburban Airport—can
readily be shown to produce far fewer nega-
tive environmental impacts. A new airport
at Peotone would have an extensive non-resi-
dential environmental land buffer to miti-
gate the noise and air pollution created by
the facility. In contrast, the environmental
‘‘buffer’’ for O’Hare currently consists of
Bensenville, Wood Dale, Elk Grove and a
host of other DuPage County communities—
a residential ‘‘buffer’’ that would be severely
negatively impacted if hundreds of thou-
sands of more flights are added at O’Hare.

It is highly significant that two Chicago
area Congressmen from different districts,
different political parties, and with different
political philosophies—Congressmen Hyde
and Congressman Jackson—have come out
united against further O’Hare expansion,
based, in large part, on the disastrous envi-
ronmental impacts to the region. Allow me
to quote here from their open letter to State
and Regional Leaders——

‘‘Rather than build an environmentally
sound new airport, Chicago wants to add new
runways at O’Hare.

Adding runways at O’Hare would com-
pound what is already an environmental dis-
aster. Even Chicago in its Master Plan ac-
knowledged that adding runways would
allow a level of air traffic that would be en-
vironmentally unacceptable. Despite this en-
vironmental unacceptability, Chicago is ag-
gressively fighting a new airport and is ac-
tively pushing the option of new runways at
O’Hare. (Hyde/Jackson Open Letter, October,
1997 at 9.)

These are precisely the type of critical en-
vironmental issues that NEPA requires to be
thoroughly examined prior to a major fed-
eral action like the O’Hare redevelopment
project. However, NEPA and its companion
environmental statutes would be effectively
gutted by the proposed legislation. Viable,
prudent, and indeed more desirable environ-
mental alternatives exist than re-developing
an inherently delay-prone airport in close
proximity to the City. This legislation elimi-
nates the FAA’s independence and forces the
FAA, as the lead agency on this project, to
short-circuit its environmental review.
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A. NATIONAL ENVIRONMENTAL POLICY ACT
(NEPA) (42 U.S.C. § 4321 ET SEQ.) AND ITS
COMPANION ENVIRONMENTAL STATUTES WOULD
BE IGNORED BY THE PROPOSED LEGISLATION

NEPA would either be eliminated or so
truncated by the legislation as to preclude
meaningful review by the FAA Adminis-
trator, coordinating federal agencies and the
public. NEPA is the nation’s core environ-
mental statute that requires Federal agen-
cies to give careful consideration to the po-
tential environmental impacts of the
project, to consider practical alternatives to
the project, and to give the public adequate
opportunity to participate in the review
process.

The Department of Transportation—in its
May 21, 2001 Report To Congress on Environ-
mental Review of Airport Projects—recog-
nizes the important role of NEPA and public
participation as critical to the airport devel-
opment process:

‘‘[NEPA] requires federal agencies to pre-
pare [Environmental Impact Studies] for
projects significantly affecting the environ-
ment. Since most new commercial service
runways and major runway expansions
produce significant environmental impacts,
an EIS is usually required. (Page iii)

‘‘Public involvement is an essential part of
the environmental review process. . . . There
is usually a high degree of public interest in
airport projects, including a certain amount
of public opposition.’’ (Page v).

‘‘[P]ublic opposition to airport projects
continues to rise. The NIMBY effect should
not be dismissed as an environmental fringe
element. It is based on real environmental
concerns and has an increasingly broad-
based constituency.’’ (Page iii).

H.R. 3479 is diametrically opposed to the
objectives of NEPA and the important public
policies recognized by the Department of
Transportation in its Report. For starters,
the airport environmental review process for
a runway expansion project of this mag-
nitude requires the preparation of an EIS, as
well as the opportunity for substantial pub-
lic involvement. That cannot and will not
happen under the timetable contemplated by
the proposed legislation, and the public’s
right to participate in the NEPA process
would be rendered meaningless,

In addition to the FAA’s express NEPA ob-
ligations, the Clean Air Act further author-
izes the EPA Administrator to conduct a
NEPA review on federal projects for con-
struction and major federal actions that are
subject to NEPA. If the EPA Administrator
determines that the proposed action is un-
satisfactory from the standpoint of public
health and welfare, or environmental qual-
ity, she must make public that determina-
tion and refer the matter to the Council on
Environmental Quality for mediation. The
mandatory 2004 Federal construction dead-
line under the legislation for the O’Hare
project forecloses meaningful review.

B. STATE IMPLEMENTATION PLAN (SIP)
CONFORMITY DETERMINATION (CLEAN AIR ACT)

The Chicago O’Hare area is classified as a
severe nonattainment area for ozone, and
parts of the Chicago region are designated as
moderate nonattainment for particulate
matter. Without amendment of the Clean Air
Act, the O’Hare expansion program would
face difficult or insurmountable burdens
under that statute.

O’Hare is a huge polluter, and will be far
worse if expanded to nearly double the level
of flight operations. Air pollution from
O’Hare consists of burned and unburned jet
fuel aerosols containing dozens of carcino-
genic organic compounds—including Benzene
and Formaldehyde. If flights are expanded
from 900,000 to 1.6 million annually, O’Hare
and its immediately surrounding commu-

nities will experience an inevitable and un-
acceptably high concentration of Ozone and
a host of toxic pollutants hanging in toxic
cloud over O’Hare. (By contrast, a South
Suburban Airport would have a significant
land buffer to assist in the dispersal of these
toxic pollutants and to keep them away from
residential areas. No such buffer exists at
O’Hare.)

As required by Section 176 of the Clean Air
Act, the State of Illinois has, after extensive
public consultation and comment, developed
a State Implementation Plan (SIP), which is
the State’s plan to come into compliance
with the national air quality standards
under the Clean Air Act. The SIP reflects a
careful balance between the protection of
the public health and welfare from air pollu-
tion, on the one hand, and the need for com-
merce and other activities, on the other
hand. Each Federal agency involved in an
airport expansion project must make a de-
termination that the proposed action con-
forms to the SIP.

Because of the huge increase in air pollu-
tion, there is a major inherent conflict be-
tween the existing SIP and O’Hare expan-
sion. Under normal SIP processes, the City
of Chicago, the airlines, the State of Illinois
and its various agencies, the U.S. EPA, the
FAA, other Federal agencies, and the public
would work together to amend the SIP to ac-
commodate O’Hare’s needs while balancing
competing interests. H.R. 3479 completely
avoids that consultative and deliberative
process.

If this legislation is enacted, the City is
empowered to define O’Hare’s SIP allocation,
without the normal public participation
process and without the participation of the
State and Federal agencies. Moreover, the
legislation directs the Administrator of the
EPA to amend the SIP to accommodate the
O’Hare’s expansion (Section 3 (a)(5): ‘‘. . .
the Environmental Protection Agency shall
forthwith use its powers under the Clean Air
Act respecting approval and promulgation of
implementation plans to cause or promul-
gate a revision of such implementation plan
sufficient for the runway redesign plan to
satisfy the requirements of section 176(c) of
the Clean Air Act.’’) This is unprecedented
legislation. There is no public process, no
balancing, only O’Hare claiming for itself
whatever level of emissions it wants.

Under the proposed statute, O’Hare’s needs
(as determined by the City) are accepted as
given, and the EPA would force other insti-
tutions to reduce their emissions pursuant
to the EPA’s judgment on how to reach SIP
goals. This fails to allow other businesses
and the public any opportunity to contribute
to or participate in the process. Power com-
panies, railroads, truckers, buses, heavy in-
dustry, and the Peotone Airport will, in all
likelihood, have their target emissions cut
by the EPA to satisfy O’Hare’s runway plan.
And, because this is a legislative mandate,
none of those other vitally interested parties
will be allowed to challenge O’Hare’s claims
or the EPA Administrator’s solutions.

The proposed legislation would radically
alter the SIP and would drastically impact
other industries. The statute before Congress
would do tremendous damage to the existing
processes and the other businesses impacted
by this unique power granted the City.

C. OTHER IMPACTED ‘‘CROSS-CUTTING’’
ENVIRONMENTAL LAWS

NEPA is the primary statutory tool for
analyzing the impact of airport expansion on
the environment. In addition, Congress has
passed a number of environmental laws ad-
dressing federal responsibility for recog-
nizing and protecting special national re-
sources. These laws, referred to as ‘‘cross-
cutting’’ laws, require Federal agencies to

consider the impact that their programs and
some private actions might have on such na-
tional resources. This consideration must be
documented as part of the agencies’ decision-
making process. Many of these laws require
the lead Federal agencies to consult with
other federal and state agencies having legal
authority over the proposed action or special
expertise relevant to the proposed action.

Significantly, Congress has determined
that standards and processes embodied in
each of these Federal laws should be applied
to every airport expansion. Some of the most
obvious environmental criteria that would
be eviscerated by the proposed O’Hare expan-
sion legislation are set forth below.

1. ENDANGERED SPECIES ACT, 16 U.S.C. 1531 ET
SEQ.

Airport expansion projects frequently raise
Endangered Species Act concerns because
airports are favored habitats for certain en-
dangered and threatened birds of prey. If re-
view of the proposed action reveals the po-
tential for an adverse impact, the FAA must
obtain an opinion from the Fish and Wildlife
Service regarding the impact of the project
on the endangered species or its habitat. The
Endangered Species Act prohibits the project
from proceeding unless the agencies agree on
alternatives to the project to eliminate the
adverse impact.

It will be difficult or impossible, in the
time allowed, for the FAA and the Fish and
Wildlife Service to perform the analysis of
the potential impacts that O’Hare expansion
would have on endangered species.

2. CLEAN WATER ACT, 33 U.S.C. 1251 ET SEQ.
The Clean Water Act prohibits the dis-

charge of dredged or fill material into wet-
lands except in compliance with a permit
issued by the Army Corps of Engineers. Fed-
eral agencies are required to identify any
wetlands or other navigable waters of the
United States that might be affected by a
project.

In the normal course of any other airport
project, relevant Federal and State agencies
would contribute their comments and judg-
ment as to whether a proposed project would
put wet-lands at risk. If enacted, this legisla-
tion would result in the approval of the
O’Hare project without consideration of
these potential impacts in accordance with
established statutory standards.

3. FLOODPLAINS (EXECUTIVE ORDER 11988)

Executive Order 11988 requires Federal
agencies to avoid, to the extent possible, the
adverse impacts associated with the occu-
pancy and modification of floodplains and to
avoid direct and indirect support of flood-
plain development wherever there is a prac-
ticable alternative.

For all airport development projects, the
FAA is required to: (1) determine if the pro-
posed project is located in a floodplain; (2)
identify and evaluate practicable alter-
natives to the proposed project; (3) develop
mitigation measures if alternatives are not
practicable; and (4) encourage public partici-
pation in the review process.

If enacted, this legislation would mandate
implementation of the six-runway O’Hare
project without even passing consideration
of whether floodplains would be affected and
measures that could be taken to reduce the
impact of the project.

III. H.R. 3479 WOULD VIOLATE THE TENTH
AMENDMENT OF THE U.S. CONSTITUTION

SOC believes that it is inappropriate and
unlawful for the Federal Congress to dictate
to the State of Illinois which airports and
what runways to construct within its bor-
ders. Decisions involving airport and infra-
structure development have historically
been delegated to the states. H.R. 3479 would
strip the State of Illinois of its vested au-
thority to delegate and authorize the City of
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Chicago to construct airports in the State.
Doing so would be a clear-cut violation of
the tenth amendment,

Under the framework of federalism estab-
lished by the Constitution, Congress is with-
out power to dictate to the States how the
States delegate power, or to limit the dele-
gation of that power, to their political sub-
divisions. Unless and until Congress takes
over complete responsibility to build air-
ports, airports will continue to be developed
by States, or their delegated agents, as an
exercise of State power and law. Compliance
by the political subdivision to which the
State delegates authority to construct air-
ports with the oversight conditions imposed
by the State is an essential element of State
authority and power.

The proposed legislation would strip away
such oversight authority, fundamentally in-
truding upon the State’s sovereign authority
to take action under its own laws. The legis-
lation would prohibit the State from re-
stricting or limiting the delegated exercise
of State power by the State’s political sub-
division. It would nullify the decision of the
State of Illinois legislature allocating au-
thority with respect to construction of air-
ports located within the State, particularly
the limitations and conditions imposed by
the State on the delegation of that power to
the City. The law is clear that Congress does
not have the power to intrude or interfere
with a State’s decision as to how to allocate
State power.

Under the U.S. Constitution, the State’s
authority to create, modify, condition, and
impose limitations on the structure and pow-
ers of the State’s political subdivisions is a
matter left the exclusive control of the
States.

‘‘Municipal corporations are political sub-
divisions of the State, and created as conven-
ient agencies for exercising such of the gov-
ernmental powers of the State as may be en-
trusted to them. . . . The number, nature
and duration of the powers conferred upon
these corporations and the territory over
which they shall be exercised rests in the ab-
solute discretion of the State. . . . The
State, therefore, at its pleasure may modify
or withdraw all such powers, may take with-
out compensation such property, hold it
itself, or vest it in other agencies, expand or
contract the territorial area, unite the whole
or a part of it with another municipality, re-
peal the charter and destroy the corporation.
All this may be done, conditionally or un-
conditionally, with or without the consent of
the citizens, or even against their protest. In
all these respect the State is supreme, and
its legislative body, conforming its action to
the state constitution, may do as it will, un-
restrained by any provision of the Constitu-
tion of the United States.’’ Commissioners of
Highways v. United States, 653 F.2d 292, 297
(7th Cir. 1981) (quoting Hunter v. City of
Pittsburgh, 207 U.S. 161, 178 (1907) (emphasis
added).

The Illinois State law delegating powers to
construct or alter airports and runways are
subject to the requirements of the Illinois
Aeronautics Act. This Act requires that the
State approve any alterations of the airport.
The proposed legislation is an attempt to re-
move this State oversight in violation of the
Tenth Amendment. The law would com-
mandeer the City of Chicago, which is an in-
strumentality of the State of Illinois, to do
what the State has prohibited it from doing:
i.e. expanding the airport without receiving
a permit from the State. Under State law,
any airport construction without the re-
quired State permit is unlawful.

Congress does not have the authority to
interfere with the State of Illinois’s deter-
mination as to how to allocate State power
to the City of Chicago. By impairing the

State’s delegation, the legislation would
have the effect of undermining the delega-
tion of the authority from the State to the
City and thereby extinguish that delegation.
As a result, any effort by the City to build
new runways would be without the required
State delegation and ultra vires under State
law.

The national implications of this legisla-
tion are profound and go well beyond Illinois
and implicate States throughout the nation.
Most States have laws providing for some
level of oversight over airport expansions,
including State environmental laws and per-
mitting requirements. Twenty-six states
have laws requiring local airport authorities
to submit applications for federal funds
through the state, rather than directly to
the FAA. This legislation would set a dan-
gerous precedent nullifying State oversight
laws.

IV. CONCLUSION

In conclusion, SOC strongly urges the Sub-
committee to reject H.R. 3479. This legisla-
tion would dismantle the careful federal
framework established to govern the review
and approval of airport development
projects. The FAA must have the unfettered
ability to exercise its expert independent
and objective expert oversight functions over
airport development projects, and to carry
out its environmental review responsibilities
under NEPA, to make sure that whatever
airport development is undertaken will be
the best possible solution for the Chicago re-
gion and the national air transportation sys-
tem.

The proposed legislation ties the FAA’s
hands by removing the agency’s neutrality
and discretion by forcing it to rush headlong
toward a mandatory construction of O’Hare
by 2004. SOC believes that a rational and rea-
soned evaluation will establish that the de-
velopment of a new South Suburban Airport
is superior to O’Hare in every respect—that
a new airport at Peotone would offer more
capacity, can be built at less cost, more
quickly, and with fewer adverse environ-
mental consequences. These are extremely
important considerations which need to be
resolved though the established federal re-
view process. Congress not attempt to re-
solve them here by political fiat.

SOUTH SUBURBAN AIRPORT FACT SHEET

Reasons for building of a regional airport
in Chicago’s south suburbs:

JOBS

The South Suburban Airport would create
an estimated 236,000 permanent jobs in the
next 20 years. Most of these would be good-
paying jobs with family health insurance and
retirement benefits—jobs that stabilize com-
munities and rebuild local economies.

REGIONAL AIR TRAVEL NEEDS

Air travel is expected to double in the next
20 years. Chicago’s existing airports cannot
handle that growth. O’Hare has reached
operational capacity and Midway will reach
capacity by 2005. Without additional capac-
ity, airlines will be forced to move their
hubs—and jobs—elsewhere.

ECONOMIC EQUITY

The third airport is an urbanist’s dream—
solving multiple problems with one invest-
ment. While the 1990s has been good to
many, Chicago’s old South Side/south subur-
ban industrial hub has lost jobs and experi-
enced negative growth—resulting in the
downward spiral of lost investment, soaring
property taxes, declining schools and rising
crime. The airport would provide economic
opportunities for hundreds of thousands of
people, mostly minorities, who have been
left behind.

LOWER FARES

A third airport would reduce fares. Fares
to Chicago today average 34 percent higher
than most major U.S. cities because of a lack
of competition at O’Hare. American and
United Airlines practically monopolize the
airport, controlling 89 percent of all flights.
A new airport would increase competition
among carriers, which often leads to lower
fares.

NO NEW TAXES

Airport construction would be paid by pri-
vate investors and/or the airlines using the
facility—not by taxpayers. Indeed, airports
are cash cows that generate millions of tax
dollars, spur investment, stabilize commu-
nities, shrink welfare rolls and improve qual-
ity of life.

WON’T HURT MIDWAY OR O’HARE

This airport would relieve, not compete
with, existing airports. It would handle ovet-
flow traffic from O’Hare and Midway. The
third airport would expand, as needed, to ac-
commodate future demands that O’Hare and
Midway cannot meet.

WHY YOU SHOULD VOTE ‘NO’ ON H.R. 3479
Don’t be fooled into thinking this legisla-

tion will benefit your constituents
H.R. 3479 never should have been brought

up under suspension. It is too controversial,
What are proponents trying to hide by lim-
iting debate?

2. H.R. 3479 Violates state’s rights. The
governor and mayor never consulted the Illi-
nois General Assembly nor did they even try
to obtain a permit from the Illinois Depart-
ment of Transportation to expand O’Hare.
Why? See #3 and #4. Also, think this legisla-
tion won’t set a precedent that could rob
your state legislature of its power to decide
local airport matters? Think again.

3. H.R. 3479 Will Cost $15 to $20 billion, Not
the 6.6 billion that the Mayor and governor
are claiming. Do you really think there will
be money left over to expand your local air-
port once O’Hare is expanded? Think again.
A third suburban airport can be built
CHEAPER and FASTER than O’Hare. Let’s
think ahead and spend the nation’s money
wisely.

4. H.R. 3479 will destroy up to 1,500 homes
and an untold number of businesses once all
of the safety buffers, ring roads etc. are in
place. Don’t believe the claims that ONLY
533 homes will be destroyed. These homes are
occupied by senior citizens, young families
and Hispanic families—all of whom won’t be
able to find quality, affordable housing in
DuPage County if their homes are bulldozed.
Quality of life for 1 million residents sur-
rounding O’Hare will also be destroyed.

5. H.R. 3479 IS a public health treat. O’Hare
expansion = increased air and noise pollu-
tion, increased cancer rates . . . the list
goes on.

HENRY HYDE.
JESSE JACKSON, Jr.

Mr. Speaker, I yield 2 minutes to the
gentleman from Illinois (Mr. HYDE).

(Mr. HYDE asked and was given per-
mission to revise and extend his re-
marks.)

Mr. HYDE. Well, at least we have
worked it out of my friend the gen-
tleman from Illinois (Mr. LIPINSKI) why
this city will not get a certificate of
approval from the State. He said be-
cause the governor only has a year left,
and they just do not know what an-
other governor might want to do. They
want to deprive the succeeding Gov-
ernor of having any say on this mas-
sive expansion.
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Well, I would like to know who is

going to pay for this. We still did not
get an answer on that. If United and
American are going to buy these bonds
that will be issued, why would they not
demand their present monopoly, or du-
opoly? These are questions we do not
have any answers to.

The Illinois Municipal Code is what
empowers the city. They have no more
nor any less rights to do anything un-
less conveyed upon them through the
legislature. This bill seeks to sidestep
the legislature and have Washington
decide a local issue.

Every Republican I have ever known
campaigns on the theory that we are
going to cut the Federal Government
down to size. Well, I would say to Mem-
bers, do not ever say that, if you vote
for this bill. This is a massive transfer
of power to Congress and debilitates,
weakens, ignores local government.

Mr. JACKSON of Illinois. Mr. Speak-
er, I yield back the balance of our time.

Mr. MICA. Mr. Speaker, I am pleased
to yield 3 minutes to the gentleman
from Illinois (Mr. KIRK), who is one of
the prime sponsors of this legislation.

Mr. KIRK. Mr. Speaker, I thank my
chairman for yielding me time, and I
rise in strong support of this legisla-
tion.

Mr. Speaker, we have been delayed in
the passage of this very important bill,
largely due to the respect and admira-
tion we have for one Member of this
House, the gentleman from Illinois
(Mr. HYDE). He is a hero to me, and our
communities and our country owe him
a great deal of gratitude for the service
he has given to the Nation.

The Chicago Tribune called the gen-
tleman from Illinois (Mr. HYDE) a
‘‘Lion in Winter,’’ but the last week
has proved that he is still a tiger.

But this legislation is still required,
for Chicago and for the Nation. Amer-
ica’s busiest airport is broken. Pas-
sengers using the airfield have only a
60 percent chance of leaving on time,
and experts say that when O’Hare gets
a cold, most airports get the flu. Tie-
ups strand Americans everywhere,
caused by an outdated design set in
place by political gridlock.

That gridlock has been broken. Illi-
nois is one of two States that requires
a governor’s signature before modern-
izing an airfield. We have that signa-
ture.

In an historic agreement, our Repub-
lican Governor and Chicago’s Demo-
cratic Mayor agreed to the first mod-
ernization of the airfield since 1972.
This bill simply ratifies an agreement
made by local leaders who showed lead-
ership.

In these uncertain times, the mod-
ernization of this airfield unlocks over
$6 billion in new work, overwhelmingly
paid for by private funds. Over 100,000
new jobs will be created, in an unprece-
dented shot in the arm for Illinois’
economy.

The new design builds a safer O’Hare,
eliminating intersecting runways. The
removal of north-south runways dra-

matically reduces the sound of aircraft
over Arlington Heights, Palatine and
Mt. Prospect.

The bill also highlights the impor-
tance of NASA’s Quiet Aircraft Tech-
nology Program. Leaders in this House
and NASA helped eliminate the noisy
Stage II 727 aircraft from O’Hare. We
set an aggressive Stage III noise reduc-
tion standard now in the air and will
soon require even quieter Stage IV air-
craft.

Mr. Speaker, I want to compliment
the leaders of the O’Hare Noise Com-
patibility Commission and their lead-
ers, Mayor Arlene Mulder and Mayor
Rita Mullins, for their ongoing work
and commitment to the quality of life
issues in our communities.

Mr. Speaker, this is bipartisan legis-
lation, strongly supported by the gen-
tleman from Illinois (Speaker
HASTERT), the minority leader, the
gentleman from Missouri (Mr. GEP-
HARDT), the Chamber of Commerce and
the AFL–CIO. Even the Sierra Club has
no objection to its passage.

Given this unique political align-
ment, it is clear that this plan’s time
has come. I urge adoption of the legis-
lation.

Mr. COSTELLO. Mr. Speaker, I rise today in
support of H.R. 3479, the National Aviation
Capacity Act. This legislation was introduced
by my good friend, Mr. LIPINSKI, and I would
like to thank him for his hard work. I am
pleased to join him as a cosponsor of this leg-
islation.

O’Hare is a tremendously important airport
in not only to Chicago and the Midwest, but
also our entire national aviation system. It re-
cently reclaimed the title of the world’s busiest
airport and is the only airport to serve as a
hub for two major airlines. O’Hare serves
190,000 travelers and operates 2,700 flights
daily, employs 50,000 people and generates
$37 billion ion annual economic activity.

However, O’Hare needs to be redesigned to
meet today’s demands. It is laid out with
seven runways, six of which interest at least
one other runway. The modernization plan
would add one new runway. The seven exist-
ing runways will be reconfigured to include a
southern runway for a total of eight runways,
of which six would be parallel. These improve-
ments would have a significant impact on re-
ducing delays and cancellations: bad weather
delays would decrease by 95 percent and
overall delays would decrease by 79 percent.

On December 5, 2001, Mayor Daley and
Governor Ryan reached a historic agreement
to expand and improve O’Hare airport. The
agreement would modernize O’Hare, create
western access to the airport, provide addi-
tional funds for soundproofing home and
schools near O’Hare, move forward with the
construction of a third Chicago airport at the
Peotone site and keep Meigs Field open until
at least 2006, and likely until 2026.

H.R. 3479 would simply codify the deal so
that a future governor does not rescind the
agreement. Illinois is in a unique situation be-
cause the governor does have veto power. If
this legislation is not enacted, it is possible
that a future governor could undo all the hard
work that the current governor and mayor of
Chicago have done to reach this agreement.

There is some concern that this legislation
sets a precedent by involving the federal gov-

ernment or creating a short-cut around envi-
ronmental laws. Again, O’Hare is an excep-
tional situation which requires this limited fed-
eral action. Other cities and airport authorities
do not have a governor with veto authority
over this issue. The city of Chicago does not
want the federal government to take over the
modernization of O’Hare but the language is
included in case the State delays the State
Implementation Plan (SIP) of the Clean Air Act
to slow down the project. The language grant-
ing priority consideration for a Letter of Intent
from the FAA for Peotone is no different than
language that can be found in any Transpor-
tation Appropriations bill.

Regarding environmental concerns, the bill
says that implementation shall be subject to
federal laws with respect to environmental pro-
tection and analysis, and that the environ-
mental reviews will go forward in an expedited
way. There is no attempt to go around existing
state or federal environmental laws, and this
legislation has the support of many environ-
mental groups.

Mr. Speaker, this legislation will allow the
much-needed expansion of O’Hare to move
forward. I urge my colleagues to join me in
supporting this bill.

Mr. MICA. Mr. Speaker, I yield back
the balance of our time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from Florida (Mr. MICA)
that the House suspend the rules and
pass the bill, H.R. 3479, as amended.

The question was taken.
The SPEAKER pro tempore. In the

opinion of the Chair, two-thirds of
those present have voted in the affirm-
ative.

Mr. JACKSON of Illinois. Mr. Speak-
er, on that I demand the yeas and nays.

The yeas and nays were ordered.
The SPEAKER pro tempore. Pursu-

ant to clause 8 of rule XX and the
Chair’s prior announcement, further
proceedings on this motion will be
postponed.

f

GENERAL LEAVE
Mr. MICA. Mr. Speaker, I ask unani-

mous consent that all Members may
have 5 legislative days within which to
revise and extend their remarks and in-
clude extraneous material on H.R. 3479,
as amended.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Florida?

There was no objection.
f

COMMENDING THE HONORABLE
HENRY HYDE AND HONORABLE
JESSE JACKSON, JR., MEMBERS
OF CONGRESS
(Mr. LIPINSKI asked and was given

permission to address the House for 1
minute.)

Mr. LIPINSKI. Mr. Speaker, I just
want to conclude by saying that I com-
pliment the gentleman from Illinois
(Mr. JACKSON) and the gentleman from
Illinois (Mr. HYDE) on the very spirited,
articulate presentation of their cause.
They are both my friends. I have the
greatest respect for them. Unfortu-
nately, we disagree on this.
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COMMENDING THE HONORABLE

JESSE JACKSON, JR., HONOR-
ABLE WILLIAM LIPINSKI, HON-
ORABLE JOHN MICA AND HONOR-
ABLE MARK KIRK, MEMBERS OF
CONGRESS
(Mr. HYDE asked and was given per-

mission to address the House for 1
minute.)

Mr. HYDE. Mr. Speaker, I want to
say what a genuine pleasure it is to
work with fiery, intelligent, energetic,
honorable Congressmen like the gen-
tleman from Illinois (Mr. JACKSON), the
gentleman from Illinois (Mr. LIPINSKI),
the gentleman from Florida (Mr. MICA),

and the gentleman from Illinois (Mr.
KIRK). They are the salt of the Earth.
This was a debate on the merits, and,
even though they stacked the deck on
us, it still was a pleasure.

f

COMMENDING THE HONORABLE
HENRY HYDE AND HONORABLE
WILLIAM LIPINSKI, MEMBERS OF
CONGRESS

(Mr. JACKSON of Illinois asked and
was given permission to address the
House for 1 minute.)

Mr. JACKSON of Illinois. Mr. Speak-
er, I want to say that I have enjoyed

the time that the gentleman from Illi-
nois (Mr. HYDE) and I have worked
closely to expand aviation capacity at
Northeastern Illinois.

I must add that from the very first
moment I entered this institution, the
gentleman from Illinois (Mr. LIPINSKI)
has been a kind of mentor on all avia-
tion issues, basically assuring me that
they would be expanded where he
wants them to be expanded. I consider
him and rank him among one of my
highest friends in the Congress of the
United States. I thank the gentleman
from Illinois for his kindness.

N O T I C E

Incomplete record of House proceedings. Except for concluding business which follows,
today’s House proceedings will be continued in the next issue of the Record.

ADJOURNMENT

Mr. HAYES. Mr. Speaker, I move
that the House do now adjourn.

The motion was agreed to; accord-
ingly (at 12 o’clock and 13 minutes
a.m.), the House adjourned until today,
Wednesday, July 24, 2002, at 10 a.m.

f

EXECUTIVE COMMUNICATIONS,
ETC.

Under clause 8 of rule XII, executive
communications were taken from the
Speaker’s table and referred as follows:

8152. A letter from the Chairman, Board of
Governors of the Federal Reserve System,
transmitting the twelfth annual report on
the Profitability of Credit Card Operations of
Depository Institutions, pursuant to 15
U.S.C. 1637 note. Public Law 100—583, section
8 (102 Stat. 2969); to the Committee on Finan-
cial Services.

8153. A letter from the Assistant Secretary
for Legislative Affairs, Department of State,
transmitting a copy of the determination
and memorandum of justification pursuant
to Section 2(b)(6) of the Export-Import Bank
Act of 1945, as amended; to the Committee on
Financial Services.

8154. A letter from the Director, Office of
Thrift Supervision, transmitting the 2001 An-
nual Report to Congress on the Preservation
of Minority Savings Institutions, pursuant
to 12 U.S.C. 1462a(g); to the Committee on Fi-
nancial Services.

8155. A letter from the Director, Office of
Management and Budget, transmitting a re-
port on the Cost Estimate For Pay-As-You-
Go Calculations; to the Committee on the
Budget.

8156. A letter from the Director, Office of
Management and Budget, transmitting a re-
port on the Cost Estimate For Pay-As-You-
Go Calculations; to the Committee on the
Budget.

8157. A letter from the Secretary, Depart-
ment of Health and Human Services, trans-
mitting the annual report on the Loan Re-
payment Program on Health Disparities Re-
search (HDR-LRP) for FY 2001, pursuant to
42 U.S.C. 2541—1(i); to the Committee on En-
ergy and Commerce.

8158. A letter from the Assistant Secretary
for Legislative Affairs, Department of State,
transmitting certification of a proposed li-
cense for the export of defense articles or de-
fense services sold commercially under a

contract to Pakistan [Transmittal No. DTC
107-02], pursuant to 22 U.S.C. 2776(c); to the
Committee on International Relations.

8159. A letter from the Assistant Secretary
for Legislative Affairs, Department of State,
transmitting certification of a proposed li-
cense for the export of defense articles or de-
fense services sold commercially under a
contract to India [Transmittal No. DTC 101-
02], pursuant to 22 U.S.C. 2776(c); to the Com-
mittee on International Relations.

8160. A letter from the Assistant Secretary
for Legislative Affairs, Department of State,
transmitting certification of a proposed li-
cense for the export of defense articles or de-
fense services sold commercially under a
contract to Pakistan [Transmittal No. DTC
83-02], pursuant to 22 U.S.C. 2776(c); to the
Committee on International Relations.

8161. A letter from the Assistant Secretary
for Legislative Affairs, Department of State,
transmitting certification of a proposed li-
cense for the export of defense articles or de-
fense services sold commercially under a
contract to Pakistan [Transmittal No. DTC
73-02], pursuant to 22 U.S.C. 2776(c); to the
Committee on International Relations.

8162. A letter from the Assistant Secretary
for Legislative Affairs, Department of State,
transmitting certification of a proposed li-
cense for the export of defense articles or de-
fense services sold commercially under a
contract to Pakistan [Transmittal No. DTC
64-02], pursuant to 22 U.S.C. 2776(c); to the
Committee on International Relations.

8163. A letter from the Assistant Secretary
for Legislative Affairs, Department of State,
transmitting certification of a proposed li-
cense for the export of defense articles or de-
fense services sold commercially under a
contract to Pakistan [Transmittal No. DTC
106-02], pursuant to 22 U.S.C. 2776(c); to the
Committee on International Relations.

8164. A letter from the Assistant Secretary
for Legislative Affairs, Department of State,
transmitting certification of a proposed li-
cense for the export of defense articles or de-
fense services sold commercially under a
contract to India [Transmittal No. DTC 99-
02], pursuant to 22 U.S.C. 2776(c); to the Com-
mittee on International Relations.

8165. A letter from the Assistant Secretary
for Legislative Affairs, Department of State,
transmitting certification of a proposed li-
cense for the export of defense articles or de-
fense services sold commercially under a
contract to Pakistan [Transmittal No. DTC
65-02], pursuant to 22 U.S.C. 2776(c); to the
Committee on International Relations.

8166. A letter from the Assistant Legal Ad-
viser for Treaty Affairs, Department of
State, transmitting copies of international
agreements, other than treaties, entered into
by the United States, pursuant to 1 U.S.C.
112b(a); to the Committee on International
Relations.

8167. A communication from the President
of the United States, transmitting a supple-
mental report, consistent with the War Pow-
ers Resolution, to help ensure that the Con-
gress is kept fully informed on continued
U.S. contributions in support of peace-
keeping efforts in the former Yugoslavia; (H.
Doc. No. 107—250); to the Committee on
International Relations and ordered to be
printed.

8168. A letter from the Assistant Secretary,
Policy, Management and Budget and Chief
Financial Officer, Department of the Inte-
rior, transmitting the Department’s Annual
Accountability Report for Fiscal Year 2001;
to the Committee on Government Reform.

8169. A letter from the Secretary, Depart-
ment of Commerce, transmitting the Depart-
ment’s FY 2001 Annual Program Perform-
ance Report and FY 2003 Annual Perform-
ance Plan; to the Committee on Government
Reform.

8170. A letter from the Assistant Director
for Executive and Political Personnel, De-
partment of Defense, transmitting a report
pursuant to the Federal Vacancies Reform
Act of 1998; to the Committee on Govern-
ment Reform.

8171. A letter from the Secretary, Depart-
ment of Housing and Urban Development,
transmitting the Department’s FY 2001 An-
nual Report on Performance and Account-
ability; to the Committee on Government
Reform.

8172. A letter from the Chairman, Federal
Maritime Commission, transmitting semi-
annual report on the activities of the Office
of Inspector General for the period October 1,
2001 through March 31, 2002, pursuant to 5
U.S.C. app. (Insp. Gen. Act) section 8G(h)(2);
to the Committee on Government Reform.

8173. A letter from the Chief Judge, Supe-
rior Court of the District of Columbia, trans-
mitting the Court’s report entitled ‘‘A Sup-
plement to the Family Court Transition
Plan’’ submitted in response to a request; to
the Committee on Government Reform.

8174. A letter from the Chief Judge, Supe-
rior Court of the District of Columbia, trans-
mitting the Court’s report entitled ‘‘Supple-
ment to the Family Court Transition Plan’’;
to the Committee on Government Reform.
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8175. A letter from the Secretary, Depart-

ment of the Interior, transmitting the 2001
Annual Report for the Office of Surface Min-
ing (OSM), pursuant to 30 U.S.C. 1211(f),
1267(g), and 1295; to the Committee on Re-
sources.

8176. A letter from the Chief, Regulations
and Administrative Law, USCG, Department
of Transportation, transmitting the Depart-
ment’s final rule — Regulated Navigation
Area and Safety and Security Zones; New
York Marine Inspection Zone and Captain of
the Port Zone [CGD01-01-181] (RIN: 2115-AE84
and 2115-AA97) received July 16, 2002, pursu-
ant to 5 U.S.C. 801(a)(1)(A); to the Committee
on Transportation and Infrastructure.

8177. A letter from the Chief, Regulations
and Administrative Law, USCG, Department
of Transportation, transmitting the Depart-
ment’s final rule — Drawbridge Operation
Regulations; Sanibel Causeway Bridge,
Okeechobee Waterway, Punta Rassa, Florida
[CGD7-01-144] (RIN: 2115-AE47) received July
16, 2002, pursuant to 5 U.S.C. 801(a)(1)(A); to
the Committee on Transportation and Infra-
structure.

8178. A letter from the Chief, Regulation
and Administrative Law, USCG, Department
of Transportation, transmitting the Depart-
ment’s final rule — Drawbridge Operation
Regulations: Commercial Boulevard bridge
(SR 870), Atlantic Intracoastal Waterway,
mile 1059.0, Lauderdale-by-the-Sea, Broward
County, FL [CGD07-02-009] received July 16,
2002, pursuant to 5 U.S.C. 801(a)(1)(A); to the
Committee on Transportation and Infra-
structure.

8179. A letter from the Chief, Regulations
and Administrative Law, USCG, Department
of Transportation, transmitting the Depart-
ment’s final rule — Wearing of Personal Flo-
tation Devices (PFDs) by Certain Children
Aboard Recreational Vessels [USCG-2000-
8589] (RIN: 2115-AG04) received July 16, 2002,
pursuant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Transportation and Infrastruc-
ture.

8180. A letter from the Chief, Regulations
and Administrative Law, USCG, Department
of Transportation, transmitting the Depart-
ment’s final rule — Wearing of Personal Flo-
tation Devices (PFDs) by Certain Children
Aboard Recreational Vessels [USCG-2000-
8589] (RIN: 2115-AG04] received July 16, 2002,
pursuant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Transportation and Infrastruc-
ture.

8181. A letter from the Chief, Regulations
and Administrative Law, USCG, Department
of Transportation, transmitting the Depart-
ment’s final rule — Safety Zone; Annual fire-
works events in the Captain of the Port Mil-
waukee Zone [CGD09-02-003] (RIN: 2115-AA97)
received July 16, 2002, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Transpor-
tation and Infrastructure.

8182. A letter from the Chief, Regulations
and Administrative Law, USCG, Department
of Transportation, transmitting the Depart-
ment’s final rule — Security Zones; Captain
of the Port Detroit Zone, Selfridge Air Na-
tional Guard Base, Lake St Clair [CGD09-02-
004] (RIN: 2115-AA97) received July 16, 2002,
pursuant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Transportation and Infrastruc-
ture.

8183. A letter from the Chief, Regulations
and Administrative Law, USCG, Department
of Transportation, transmitting the Depart-
ment’s final rule — Safety and Security
Zones; High Interest Vessel Transits, Narra-
gansett Bay, Providence River, and Taunton
River, Rhode Island [CGD01-01-188] (RIN:
2115-AA97) received July 16, 2002, pursuant to
5 U.S.C. 801(a)(1)(A); to the Committee on
Transportation and Infrastructure.

8184. A letter from the Chief, Regulations
and Administrative Law, USCG, Department

of Transportation, transmitting the Depart-
ment’s final rule — Security Zone; Seabrook
Nuclear Power Plant, Seabrook, New Hamp-
shire [CGD01-01-207] (RIN: 2115-AA97) re-
ceived July 16, 2002, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Transpor-
tation and Infrastructure.

8185. A letter from the General Counsel,
Department of the Treasury, transmitting
the Department’s draft bill entitled, ‘‘To
amend the Customs user fee statute, and for
other purposes’’; to the Committee on Ways
and Means.

8186. A letter from the Under Secretary,
Department of Defense, transmitting contin-
gent liabilities of the United States under
the vessel war risk insurance program under
title XII of the Merchant Marine Act, 1936,
pursuant to Public Law 104—201, section
1079(a) (110 Stat. 2670); jointly to the Com-
mittees on Armed Services and Transpor-
tation and Infrastructure.

8187. A letter from the Deputy Secretary,
Department of Defense, transmitting a Re-
port on Proposed Obligations for Weapons
Destruction and Non-Proliferation in the
Former Soviet Union, pursuant to Public
Law 104—106, section 1206(a) (110 Stat. 471);
jointly to the Committees on Armed Serv-
ices and International Relations.

8188. A letter from the President, Federal
Bar Association, transmitting the Associa-
tion’s Resolution entitled, ‘‘A Resolution
urging that certain employees of the Securi-
ties and Exchange Commission be removed
from the general pay schedule established by
Title 5, United States Code’’; jointly to the
Committees on Financial Services and Gov-
ernment Reform.

8189. A letter from the Assistant Secretary
for Legislative Affairs, Department of State,
transmitting a report entitled, ‘‘Suspension
of Limitations Under the Jerusalem Em-
bassy Act’’ (Presidential Determination No.
2002-23), pursuant to Public Law 104—45, sec-
tion 6 (109 Stat. 400); jointly to the Commit-
tees on International Relations and Appro-
priations.

8190. A letter from the Administrator,
Agency for International Development,
transmitting a report required by Section
653(a) of the Foreign Assistance Act of 1961,
as amended, entitled ‘‘Development Assist-
ance and Child Survival/Diseases Program
Allocations-FY 2002’’; jointly to the Commit-
tees on International Relations and Appro-
priations.

8191. A letter from the Assistant Secretary
for Legislative Affairs, Department of State,
transmitting certification that shrimp har-
vested with technology that may adversely
affect certain sea turtles may not be im-
ported into the United States unless the
President makes specific certifications to
the Congress by May 1, pursuant to Public
Law 101—162, section 609(b)(2) (103 Sat. 1038);
jointly to the Committees on Resources and
Appropriations.

8192. A letter from the Secretary, Depart-
ment of Health and Human Services, trans-
mitting the Department’s report entitled,
‘‘National Coverage Determinations’’; joint-
ly to the Committees on Ways and Means
and Energy and Commerce.

8193. A letter from the Secretary, Depart-
ment of Health and Human Services, trans-
mitting a report on the level of coverage and
expenditures for Religious Nonmedical
Health Care Institutions (RNHCIs) under
both Medicare and Medicaid for the previous
fiscal year (FY); estimated levels of expendi-
ture for the current FY; and, trends in those
expenditure levels including an explanation
of any significant changes in expenditure
levels from previous years; jointly to the
Committees on Ways and Means and Energy
and Commerce.

REPORTS OF COMMITTEES ON
PUBLIC BILLS AND RESOLUTIONS
Under clause 2 of rule XIII, reports of

committees were delivered to the Clerk
for printing and reference to the proper
calendar, as follows:

Mr. STUMP: Committee on Armed Serv-
ices. H.R. 4547. A bill to authorize appropria-
tions for fiscal year 2003 for military activi-
ties of the Department of Defense and to pre-
scribe military personnel strengths for fiscal
year 2003; with an amendment (Rept. 107–603).
Referred to the Committee of the Whole
House on the State of the Union.

Mr. SENSENBRENNER: Committee on the
Judiciary. H.R. 4965. A bill to prohibit the
procedure commonly known as partial-birth
abortion (Rept. 107–604). Referred to the
Committee of the Whole House on the State
of the Union.

Mr. YOUNG of Alaska: Committee on
Transportation and Infrastructure. H.R. 3609.
A bill to amend title 49, United States Code,
to enhance the security and safety of pipe-
lines; with an amendment (Rept. 107–605 Pt.
1). Ordered to be printed.

Mr. TAUZIN: Committee on Energy and
Commerce. H.R. 3609. A bill to amend title
49, United States Code, to enhance the secu-
rity and safety of pipelines; with an amend-
ment (Rept. 107–605 Pt. 2). Referred to the
Committee of the Whole House on the State
of the Union.

Mr. SENSENBRENNER: Committee on the
Judiciary. (House Resolution 437. Resolution
requesting that the President focus appro-
priate attention on neighborhood crime pre-
vention and community policing, and coordi-
nate certain Federal efforts to participate in
‘‘National Night Out’’, including by sup-
porting local efforts and neighborhood
watches and by supporting local officials to
provide homeland security, and for other
purposes (Rept. 107–606). Referred to the
House Calendar.

Mr. GOSS: Committee on Rules. House
Resolution 497. Resolution providing for the
consideration of the bill (H.R. 4628) to au-
thorize appropriations for fiscal year 2003 for
intelligence-related activities of the United
States Government, the Community Man-
agement Account, and the Central Intel-
ligence Agency Retirement and Disability
System, and for other purposes (Rept. 107–
607). Referred to the House Calendar.

Mrs. MYRICK: Committee on Rules. House
Resolution 498. Resolution providing for con-
sideration of the bill (H.R. 4965) to prohibit
the procedure commonly known as partial-
birth abortion (Rept. 107–608). Referred to
the House Calendar.
[Pursuant to the order of the House on July 23,

2002 the following report was filed on July 24,
2002]
Mr. ARMEY: Select Committee on Home-

land Security. H.R. 5005. A bill to establish
the Department of Homeland Security, and
for other purposes; with an amendment
(Rept. 107–609 Pt. 1). Referred to the Com-
mittee of the Whole House on the State of
the Union.

DISCHARGE OF COMMITTEE

Pursuant to clause 2 of rule XII the
Committee on Energy and Commerce
discharged from further consideration.
H.R. 3609 referred to the Committee of
the Whole House on the State of the
Union.

f

TIME LIMITATION OF REFERRED
BILL

Pursuant to clause 2 of rule XII the
following action was taken by the
Speaker:
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H.R. 3609. Referral to the Committee on

Energy and Commerce extended for a period
ending not later than July 23, 2002.

f

PUBLIC BILLS AND RESOLUTIONS

Under clause 2 of rule XII, public
bills and resolutions were introduced
and severally referred, as follows:

By Mr. MANZULLO:
H.R. 5179. A bill to amend the provisions of

titles 5 and 28, United States Code, relating
to equal access to justice, award of reason-
able costs and fees, and administrative set-
tlement offers, and for other purposes; to the
Committee on the Judiciary, and in addition
to the Committee on Small Business, for a
period to be subsequently determined by the
Speaker, in each case for consideration of
such provisions as fall within the jurisdic-
tion of the committee concerned.

By Mr. HANSEN:
H.R. 5180. A bill to direct the Secretary of

Agriculture to convey certain real property
in the Dixie National Forest in the State of
Utah; to the Committee on Resources.

By Mr. BACA:
H.R. 5181. A bill to expand the Officer Next

Door and Teacher Next Door initiatives of
the Department of Housing and Urban Devel-
opment to include fire fighters and rescue
personnel, and for other purposes; to the
Committee on Financial Services.

By Ms. BALDWIN (for herself, Mr.
FRANK, Ms. NORTON, and Ms. ROS-
LEHTINEN):

H.R. 5182. A bill to amend the Internal Rev-
enue Code of 1986 to increase the age limit
for the child tax credit; to the Committee on
Ways and Means.

By Mr. BARCIA (for himself, Mr.
LATOURETTE, Mr. PASCRELL, Mr.
MURTHA, Mr. DINGELL, Mr. CAMP, Mr.
ALLEN, Mr. BASS, Mr. QUINN, Mr.
EHLERS, Mr. COYNE, Mr. MARKEY, Mr.
KILDEE, Mr. STUPAK, Mr. HOLDEN, and
Ms. KILPATRICK):

H.R. 5183. A bill to amend the Federal
Water Pollution Control Act to authorize ap-
propriations for sewer overflow control
grants; to the Committee on Transportation
and Infrastructure.

By Mr. DAVIS of Illinois:
H.R. 5184. A bill to establish an Office of

Audit Review within the Securities and Ex-
change Commission to oversee the audits of
certain public companies; to the Committee
on Financial Services.

By Mr. GALLEGLY (for himself, Mr.
WELDON of Pennsylvania, Mr. LEWIS
of California, Mr. GIBBONS, Mr. CAL-
VERT, Mr. CANNON, Mr. SOUDER, and
Mr. HORN):

H.R. 5185. A bill to remove a restriction on
the authority of the Secretary of Agriculture
and the Secretary of the Interior to enter
into agreements with any Federal agency to
acquire goods and services directly related
to improving or using the wildfire fighting
capability of those agencies; to the Com-
mittee on Agriculture, and in addition to the
Committees on Resources, and Government
Reform, for a period to be subsequently de-
termined by the Speaker, in each case for
consideration of such provisions as fall with-
in the jurisdiction of the committee con-
cerned.

By Mr. KINGSTON (for himself, Mr.
GUTKNECHT, Mr. THUNE, Mr. STUMP,
Mrs. JO ANN DAVIS of Virginia, Mr.
KOLBE, Mr. DAN MILLER of Florida,
Mrs. NORTHUP, Mrs. EMERSON, Mr.
CROWLEY, Mr. BARTLETT of Maryland,
Mr. BALDACCI, Mr. PAUL, Mr. DUNCAN,
Mr. SHAYS, Mr. TANCREDO, Mr. JONES
of North Carolina, Mr. WAMP, Mr.
POMEROY, and Mr. HOEKSTRA):

H.R. 5186. A bill to amend the Federal
Food, Drug, and Cosmetic Act with respect
to the importation of prescription drugs; to
the Committee on Energy and Commerce.

By Mr. MENENDEZ (for himself, Ms.
ROS-LEHTINEN, Mr. GREEN of Texas,
Mrs. CHRISTENSEN, Mr. THOMPSON of
Mississippi, Mr. DIAZ-BALART, Mr.
SERRANO, Mr. SMITH of New Jersey,
Ms. LEE, Mrs. JONES of Ohio, Mr.
FROST, Mr. CONYERS, Ms. WOOLSEY,
Mr. RODRIGUEZ, Ms. ROYBAL-ALLARD,
Mr. BACA, Mr. GONZALEZ, Mr.
HINOJOSA, Mr. CUMMINGS, Mr.
ACEVEDO-VILA, Mr. PALLONE, Mr.
PASTOR, Mr. UDALL of New Mexico,
Mr. PASCRELL, Mr. STARK, Mr.
PAYNE, Mr. BENTSEN, and Mr. ROTH-
MAN):

H.R. 5187. A bill to authorize the Health
Resources and Services Administration and
the National Cancer Institute to make
grants for model programs to provide to indi-
viduals of health disparity populations pre-
vention, early detection, treatment, and ap-
propriate follow-up care services for cancer
and chronic diseases, and to make grants re-
garding patient navigators to assist individ-
uals of health disparity populations in re-
ceiving such services; to the Committee on
Energy and Commerce.

By Mrs. MORELLA (for herself, Mr.
LANGEVIN, Mr. RAMSTAD, Mr. OWENS,
Mr. HONDA, Mr. WAXMAN, Ms.
SCHAKOWSKY, Mr. GEORGE MILLER of
California, Mr. KILDEE, Ms. NORTON,
Mr. DAVIS of Illinois, Mr. FROST, Mr.
LANTOS, Mr. FARR of California, Mr.
MCNULTY, and Mrs. JOHNSON of Con-
necticut):

H.R. 5188. A bill to authorize the presen-
tation of a gold medal on behalf of the Con-
gress to the next of kin or other personal
representative of Justin W. Dart, Jr., on be-
half of the entire disability community and
in recognition of his many contributions to
the Nation throughout his lifetime, espe-
cially his tireless work to secure passage of
the Americans with Disabilities Act of 1990,
and for other purposes; to the Committee on
Financial Services.

By Mr. NUSSLE:
H.R. 5189. A bill to provide that the edu-

cational assistance provisions of the Eco-
nomic Growth and Tax Relief Reconciliation
Act of 2001 shall be permanent; to the Com-
mittee on Ways and Means.

By Mr. POMEROY:
H.R. 5190. A bill to amend the Internal Rev-

enue Code of 1986 to expand retirement sav-
ings for moderate and lower income workers,
and for other purposes; to the Committee on
Ways and Means.

By Mr. SANDERS (for himself, Ms.
LEE, Mr. HINCHEY, Mr. LARSON of
Connecticut, and Mr. FRANK):

H.R. 5191. A bill to amend titles XIX and
XXI of the Social Security Act to provide for
expanded dental coverage under Medicaid
and State children’s health insurance pro-
grams and to provide for funding for ex-
panded community oral health services; to
the Committee on Energy and Commerce.

By Mr. SCHAFFER (for himself, Mr.
HOEKSTRA, Mr. SHOWS, Mr. LIPINSKI,
Mr. CAMP, Mr. LEWIS of Kentucky,
Mr. MCINNIS, Mr. KINGSTON, Mr.
DEMINT, Mr. SHADEGG, Mr.
TANCREDO, Mr. CANTOR, Mr. SMITH of
Michigan, Mr. TIBERI, Mr. PITTS, Ms.
HART, Mr. GUTKNECHT, Mr. PAUL, Mr.
BARR of Georgia, Mr. AKIN, Mr.
KERNS, Mr. TERRY, Mr. SENSEN-
BRENNER, Mr. BURTON of Indiana, Mr.
SOUDER, and Mr. PICKERING):

H.R. 5192. A bill to amend the Internal Rev-
enue Code of 1986 to allow a credit for con-
tributions for the benefit of elementary and

secondary schools; to the Committee on
Ways and Means.

By Mr. SCHAFFER (for himself, Mr.
HAYWORTH, Mr. MCINNIS, Mr.
WELLER, Mr. HULSHOF, Mr. ENGLISH,
Mr. BOEHNER, Mr. HERGER, Mr. SHAD-
EGG, Mr. HOEKSTRA, Mr. TERRY, Mr.
OTTER, Mr. SMITH of Michigan, Mr.
KINGSTON, Mr. AKIN, Mr. DOOLITTLE,
Mr. BURTON of Indiana, Mr. DEMINT,
Mrs. JO ANN DAVIS of Virginia, Mr.
SOUDER, Mr. TIBERI, Mr. RYUN of
Kansas, Mrs. MYRICK, Mr. THUNE, Mr.
POMBO, Mr. BUYER, Mr. GREEN of Wis-
consin, Mr. ARMEY, Mr. TOOMEY, Mr.
JEFF MILLER of Florida, Ms. HART,
Mr. BROWN of South Carolina, Mr.
PAUL, Mr. LIPINSKI, Mr. SENSEN-
BRENNER, Mrs. CUBIN, Mr. HILLEARY,
Mr. BARR of Georgia, and Mr. PICK-
ERING):

H.R. 5193. A bill to amend the Internal Rev-
enue Code of 1986 to allow a deduction to cer-
tain taxpayers for elementary and secondary
education expenses; to the Committee on
Ways and Means.

By Mr. SMITH of Texas (for himself,
Mr. HOSTETTLER, Mr. PITTS, Mr.
PENCE, Mr. GREEN of Wisconsin, Mr.
PHELPS, Mr. TERRY, Mr. OSBORNE,
Mr. ENGLISH, Mr. WELDON of Florida,
Mr. RYUN of Kansas, Mr. ADERHOLT,
Mr. SCHAFFER, Mr. SULLIVAN, Mr.
STEARNS, Mr. AKIN, and Mr. PICK-
ERING):

H. Con. Res. 445. Concurrent resolution ex-
pressing the sense of Congress supporting
vigorous enforcement of the Federal obscen-
ity laws; to the Committee on the Judiciary,
and in addition to the Committee on Energy
and Commerce, for a period to be subse-
quently determined by the Speaker, in each
case for consideration of such provisions as
fall within the jurisdiction of the committee
concerned.

f

MEMORIALS

Under clause 3 of rule XII, memorials
were presented and referred as follows:

340. The SPEAKER presented a memorial
of the General Assembly of the State of
Delaware, relative to House Resolution No.
70 memorializing the United States Congress
to consider impeachment proceedings
against the Judges responsible for this deci-
sion limiting our public school children’s
freedom of speech; to the Committee on the
Judiciary.

341. Also, a memorial of the Legislature of
the State of Illinois, relative to House Joint
Resolution No. 54 memorializing the United
States Congress to authorize funding to con-
struct 1,200-foot locks on the Upper Mis-
sissippi and Illinois River System; to the
Committee on Transportation and Infra-
structure.

f

ADDITIONAL SPONSORS

Under clause 7 of rule XII, sponsors
were added to public bills and resolu-
tions as follows:

H.R. 17: Mr. HALL of Ohio.
H.R. 267: Mr. CASTLE.
H.R. 572: Mr. SHIMKUS.
H.R. 599: Mr. PRICE of North Carolina.
H.R. 633: Mr. SNYDER.
H.R. 760: Mr. ANDREWS.
H.R. 831: Mr. LYNCH, Mr. SOUDER, and Mr.

RANGEL.
H.R. 1090: Mr. MATHESON, Mr. RILEY, Mr.

HOYER, Ms. BERKLEY, Mr. BOEHLERT, Mr.
DOOLEY of California, and Mr. TIAHRT.

H.R. 1092: Mrs. MALONEY of New York.
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H.R. 1331: Mrs. WILSON of New Mexico.
H.R. 1418: Mr. CARSON of Oklahoma.
H.R. 1452: Mr. FARR of California.
H.R. 1490: Mr. GRAHAM.
H.R. 1723: Mr. MOORE.
H.R. 1724: Mr. OLVER.
H.R. 1918: Ms. LEE, Mr. HONDA, Mr. DAVIS

of Illinois, Ms. SCHAKOWSKY, Mr. PASTOR, and
Ms. VELAZQUEZ.

H.R. 1982: Mr. HASTINGS of Washington and
Mr. KENNEDY of Minnesota.

H.R. 2074: Mr. KLECZKA.
H.R. 2125: Mr. FERGUSON, Mr. RAMSTAD, and

Mr. GREENWOOD.
H.R. 2173: Mr. LARSEN of Washington.
H.R. 2290: Mr. HALL of Ohio and Mrs. JONES

of Ohio.
H.R. 2373: Mr. MOORE.
H.R. 2483: Mr. OBERSTAR.
H.R. 2638: Mr. WILSON of South Carolina,

Mr. STUPAK, Mr. BAIRD, and Mr. TAUZIN.
H.R. 2908: Mr. GEPHARDT.
H.R. 3062: Mr. BALLENGER.
H.R. 3105: Mr. WHITFIELD.
H.R. 3132: Mr. LAFALCE, Mr. LEWIS of Geor-

gia, Ms. MILLENDER-MCDONALD, and Mr.
BENTSEN.

H.R. 3238: Mr. KILDEE.
H.R. 3273: Mr. SCHROCK.
H.R. 3320: Mr. NUSSLE.
H.R. 3443: Mr. BILIRAKIS.
H.R. 3450: Ms. ROS-LEHTINEN, Mrs. WILSON

of New Mexico, Mr. FROST, Mr. WALDEN of
Oregon, and Mr. BLUMENAUER.

H.R. 3498: Ms. ROS-LEHTINEN.
H.R. 3612: Mr. YOUNG of Alaska.
H.R. 3617: Mr. TAYLOR of Mississippi.
H.R. 3659: Mr. ROTHMAN, Mr. CLAY, Mr.

WILSON of South Carolina, Mr. WEXLER, Mr.
ENGLISH, Mr. DEFAZIO, Mr. SOUDER, and Mr.
LEWIS of Georgia.

H.R. 3673: Mr. JOHN.
H.R. 3884: Mr. LARSEN of Washington, Mr.

LANTOS, and Mr. BORSKI.
H.R. 3887: Ms. SOLIS and Ms. WATERS.
H.R. 3899: Mr. CLYBURN.
H.R. 3956: Ms. BALDWIN.
H.R. 3989: Mr. SHERMAN.
H.R. 4010: Mr. HAYWORTH.
H.R. 4017: Mr. GORDON, Mr. ABERCROMBIE,

and Mr. HOLDEN.
H.R. 4058: Mr. GUTIERREZ.
H.R. 4060: Mr. ACEVEDO-VILÁ, Mr. BROWN of

Ohio, and Mr. KILDEE.
H.R. 4113: Ms. ROYBAL-ALLARD, Ms. HAR-

MAN, Mr. KIND, Ms. BALDWIN, Mr. BACA, and
Mr. CROWLEY.

H.R. 4114: Mr. WAXMAN.
H.R. 4152: Mr. HAYWORTH.
H.R. 4446: Mr. YOUNG of Alaska.
H.R. 4483: Mrs. BONO, Mr. UPTON, Mr.

WELDON of Pennsylvania, Mr. BERRY, Mr.
STRICKLAND, and Mr. ROSS.

H.R. 4524: Mr. GUTIERREZ and Mrs.
MALONEY of New York.

H.R. 4554: Mr. FROST and Mr. ENGLISH.
H.R. 4555: Mr. PITTS, Mr. KOLBE, and Mr.

PUTNAM.
H.R. 4575: Mr. FATTAH and Mr. ROTHMAN.
H.R. 4600: Mr. LEWIS of California, Mr.

WOLF, Mrs. BONO, Mr. MICA, and Mr.
PORTMAN.

H.R. 4604: Mr. LATHAM and Mr. GOODE.
H.R. 4693: Mr. ROTHMAN, Mr. ADERHOLT,

Mrs. TAUSCHER, Mr. HAYWORTH, and Mr.
SHADEGG.

H.R. 4704: Mr. SMITH of Washington.
H.R. 4706: Mr. NUSSLE.
H.R. 4720: Mr. ROSS.
H.R. 4729: Mr. FROST, Mr. CUMMINGS, and

Mr. FRANK.
H.R. 4738: Mr. GORDON and Mrs. THURMAN.
H.R. 4753: Mr. GORDON.
H.R. 4754: Mr. WATT of North Carolina and

Mr. SPRATT.
H.R. 4760: Mr. ROTHMAN.
H.R. 4777: Mr. PAYNE and Mr. LYNCH.
H.R. 4785: Mr. MASCARA.

H.R. 4840: Mr. SESSIONS.
H.R. 4852: Mrs. THURMAN.
H.R. 4857: Mrs. DAVIS of California.
H.R. 4967: Mr. MANZULLO.
H.R. 5060: Mrs. THURMAN, Mr. UNDERWOOD,

Ms. HART, Mr. JEFF MILLER of Florida, Ms.
MCKINNEY, Ms. SCHAKOWSKY, and Mr.
RODRIGUEZ.

H.R. 5064: Mr. PHELPS, Mr. GEKAS, Mr.
MCHUGH, and Mr. PLATTS.

H.R. 5088: Mr. FRANK, Mr. BROWN of Ohio,
Mr. BALDACCI, Ms. NORTON, and Ms. MCKIN-
NEY.

H.R. 5090: Mrs. JO ANN DAVIS of Virginia.
H.R. 5092: Mr. ROTHMAN.
H.R. 5107: Mrs. CHRISTENSEN, Mr.

LANGEVIN, Ms. ROS-LEHTINEN, and Mr. JEF-
FERSON.

H.R. 5110: Mr. HONDA, Ms. WATSON, Mr.
CLYBURN, Mr. HILLIARD, Ms. MCKINNEY, Ms.
MILLENDER-MCDONALD, Ms. SCHAKOWSKY, Mr.
PAYNE, Mr. TOWNS, Mr. RUSH, Mr. EVANS, Mr.
KUCINICH, Ms. KAPTUR, Mr. OLVER, Ms. SOLIS,
Mr. BISHOP, Mr. SERRANO, Ms. WATERS, and
Mrs. JONES of Ohio.

H.R. 5157: Mr. BURR of North Carolina, Mr.
BLUNT, and Mr. MEEHAN.

H. Con. Res. 20: Mr. DINGELL, Ms. WOOLSEY,
Mr. UNDERWOOD, and Mr. DOYLE.

H. Con. Res. 70: Mr. BACA.
H. Con. Res. 188: Ms. VELAZQUEZ.
H. Con. Res. 269: Mrs. MYRICK.
H. Con. Res. 327: Mr. BURTON of Indiana,

Mr. CHAMBLISS, Mr. ENGLISH, Mr. CLEMENT,
Mr. BERMAN, Mr. CRAMER, Mr. SESSIONS, Mr.
JOHNSON of Illinois, Mr. CHABOT, Mr. CROW-
LEY, and Ms. SCHAKOWSKY.

H. Con. Res. 341: Ms. MILLENDER-MCDON-
ALD.

H. Con. Res. 351: Mr. SABO and Mr. LEACH.
H. Con. Res. 380: Mr. BACA.
H. Con. Res. 432: Mr. HOEFFEL, Ms. BERK-

LEY, Mr. GREEN of Wisconsin, Mr. SKELTON,
Mr. DEUTSCH, and Mr. ROEMER.

H. Con. Res. 437: Mr. CHAMBLISS, Mr. SES-
SIONS, Mr. ORTIZ, and Mr. BARRETT.

H. Con. Res. 438: Mr. DAVIS of Illinois, Mr.
CAPUANO, Mr. BROWN of Ohio, Mr. FATTAH,
and Mr. THOMPSON of Mississippi.

H. Con. Res. 442: Mr. HOLDEN, Mr.
PASCRELL, Mr. LAMPSON, Mr. CLEMENT, Mr.
MASCARA, Mr. MENENDEZ, Mr. LIPINSKI, Mr.
SANDLIN, Ms. BROWN of Florida, Mr. RAHALL,
Mr. HONDA, Mr. CUMMINGS, Mr. COSTELLO,
Mr. BERRY, and Mr. KENNEDY of Minnesota.

H. Res. 295: Mr. TOWNS, Mr. RUSH, Mr.
ROSS, and Mr. CAMP.

H. Res. 398: Mr. HYDE, Ms. ROS-LEHTINEN,
Mr. ISAKSON, Mr. WILSON of South Carolina,
Mr. INSLEE, and Mr. WEXLER.

H. Res. 454: Mr. ENGLISH, Mr. MCDERMOTT,
and Mr. VISCLOSKY.

H. Res. 484: Mr. CRAMER and Mr. CARSON of
Oklahoma.

H. Res. 487: Mr. MCNULTY and Mr. GIBBONS.

f

AMENDMENTS

Under clause 8 of rule XVIII, pro-
posed amendments were submitted as
follows:

H.R. 4628

OFFERED BY: MR. CHAMBLISS

AMENDMENT NO. 3: At the end (page 30,
after line 7), add the following new title:

TITLE VI—INFORMATION SHARING
SEC. 601. SHORT TITLE.

This title may be cited as the ‘‘Homeland
Security Information Sharing Act’’.
SEC. 602. FINDINGS AND SENSE OF CONGRESS.

(a) FINDINGS.—The Congress finds the fol-
lowing:

(1) The Federal Government is required by
the Constitution to provide for the common
defense, which includes terrorist attack.

(2) The Federal Government relies on State
and local personnel to protect against ter-
rorist attack.

(3) The Federal Government collects, cre-
ates, manages, and protects classified and
sensitive but unclassified information to en-
hance homeland security.

(4) Some homeland security information is
needed by the State and local personnel to
prevent and prepare for terrorist attack.

(5) The needs of State and local personnel
to have access to relevant homeland security
information to combat terrorism must be
reconciled with the need to preserve the pro-
tected status of such information and to pro-
tect the sources and methods used to acquire
such information.

(6) Granting security clearances to certain
State and local personnel is one way to fa-
cilitate the sharing of information regarding
specific terrorist threats among Federal,
State, and local levels of government.

(7) Methods exist to declassify, redact, or
otherwise adapt classified information so it
may be shared with State and local per-
sonnel without the need for granting addi-
tional security clearances.

(8) State and local personnel have capabili-
ties and opportunities to gather information
on suspicious activities and terrorist threats
not possessed by Federal agencies.

(9) The Federal Government and State and
local governments and agencies in other ju-
risdictions may benefit from such informa-
tion.

(10) Federal, State, and local governments
and intelligence, law enforcement, and other
emergency preparation and response agen-
cies must act in partnership to maximize the
benefits of information gathering and anal-
ysis to prevent and respond to terrorist at-
tacks.

(11) Information systems, including the Na-
tional Law Enforcement Telecommuni-
cations System and the Terrorist Threat
Warning System, have been established for
rapid sharing of classified and sensitive but
unclassified information among Federal,
State, and local entities.

(12) Increased efforts to share homeland se-
curity information should avoid duplicating
existing information systems.

(b) SENSE OF CONGRESS.—It is the sense of
Congress that Federal, State, and local enti-
ties should share homeland security informa-
tion to the maximum extent practicable,
with special emphasis on hard-to-reach
urban and rural communities.
SEC. 603. FACILITATING HOMELAND SECURITY

INFORMATION SHARING PROCE-
DURES.

(a) PROCEDURES FOR DETERMINING EXTENT
OF SHARING OF HOMELAND SECURITY INFORMA-
TION.—

(1) The President shall prescribe and im-
plement procedures under which relevant
Federal agencies determine—

(A) whether, how, and to what extent
homeland security information may be
shared with appropriate State and local per-
sonnel, and with which such personnel it
may be shared;

(B) how to identify and safeguard home-
land security information that is sensitive
but unclassified; and

(C) to the extent such information is in
classified form, whether, how, and to what
extent to remove classified information, as
appropriate, and with which such personnel
it may be shared after such information is
removed.

(2) The President shall ensure that such
procedures apply to all agencies of the Fed-
eral Government.

(3) Such procedures shall not change the
substantive requirements for the classifica-
tion and safeguarding of classified informa-
tion.
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(4) Such procedures shall not change the

requirements and authorities to protect
sources and methods.

(b) PROCEDURES FOR SHARING OF HOMELAND
SECURITY INFORMATION.—

(1) Under procedures prescribed by the
President, all appropriate agencies, includ-
ing the intelligence community, shall,
through information sharing systems, share
homeland security information with appro-
priate State and local personnel to the ex-
tent such information may be shared, as de-
termined in accordance with subsection (a),
together with assessments of the credibility
of such information.

(2) Each information sharing system
through which information is shared under
paragraph (1) shall—

(A) have the capability to transmit unclas-
sified or classified information, though the
procedures and recipients for each capability
may differ;

(B) have the capability to restrict delivery
of information to specified subgroups by geo-
graphic location, type of organization, posi-
tion of a recipient within an organization, or
a recipient’s need to know such information;

(C) be configured to allow the efficient and
effective sharing of information; and

(D) be accessible to appropriate State and
local personnel.

(3) The procedures prescribed under para-
graph (1) shall establish conditions on the
use of information shared under paragraph
(1)—

(A) to limit the redissemination of such in-
formation to ensure that such information is
not used for an unauthorized purpose;

(B) to ensure the security and confiden-
tiality of such information;

(C) to protect the constitutional and statu-
tory rights of any individuals who are sub-
jects of such information; and

(D) to provide data integrity through the
timely removal and destruction of obsolete
or erroneous names and information.

(4) The procedures prescribed under para-
graph (1) shall ensure, to the greatest extent
practicable, that the information sharing
system through which information is shared
under such paragraph include existing infor-
mation sharing systems, including, but not
limited to, the National Law Enforcement
Telecommunications System, the Regional
Information Sharing System, and the Ter-
rorist Threat Warning System of the Federal
Bureau of Investigation.

(5) Each appropriate Federal agency, as de-
termined by the President, shall have access
to each information sharing system through
which information is shared under paragraph
(1), and shall therefore have access to all in-
formation, as appropriate, shared under such
paragraph.

(6) The procedures prescribed under para-
graph (1) shall ensure that appropriate State
and local personnel are authorized to use
such information sharing systems—

(A) to access information shared with such
personnel; and

(B) to share, with others who have access
to such information sharing systems, the
homeland security information of their own
jurisdictions, which shall be marked appro-
priately as pertaining to potential terrorist
activity.

(7) Under procedures prescribed jointly by
the Director of Central Intelligence and the
Attorney General, each appropriate Federal
agency, as determined by the President,
shall review and assess the information
shared under paragraph (6) and integrate
such information with existing intelligence.

(c) SHARING OF CLASSIFIED INFORMATION
AND SENSITIVE BUT UNCLASSIFIED INFORMA-
TION WITH STATE AND LOCAL PERSONNEL.—

(1) The President shall prescribe proce-
dures under which Federal agencies may, to

the extent the President considers necessary,
share with appropriate State and local per-
sonnel homeland security information that
remains classified or otherwise protected
after the determinations prescribed under
the procedures set forth in subsection (a).

(2) It is the sense of Congress that such
procedures may include one or more of the
following means:

(A) Carrying out security clearance inves-
tigations with respect to appropriate State
and local personnel.

(B) With respect to information that is
sensitive but unclassified, entering into non-
disclosure agreements with appropriate
State and local personnel.

(C) Increased use of information-sharing
partnerships that include appropriate State
and local personnel, such as the Joint Ter-
rorism Task Forces of the Federal Bureau of
Investigation, the Anti-Terrorism Task
Forces of the Department of Justice, and re-
gional Terrorism Early Warning Groups.

(d) RESPONSIBLE OFFICIALS.—For each af-
fected Federal agency, the head of such agen-
cy shall designate an official to administer
this Act with respect to such agency.

(e) FEDERAL CONTROL OF INFORMATION.—
Under procedures prescribed under this sec-
tion, information obtained by a State or
local government from a Federal agency
under this section shall remain under the
control of the Federal agency, and a State or
local law authorizing or requiring such a
government to disclose information shall not
apply to such information.

(f) DEFINITIONS.—As used in this section:
(1) The term ‘‘homeland security informa-

tion’’ means any information (other than in-
formation that includes individually identi-
fiable information collected solely for statis-
tical purposes) possessed by a Federal, State,
or local agency that—

(A) relates to the threat of terrorist activ-
ity;

(B) relates to the ability to prevent, inter-
dict, or disrupt terrorist activity;

(C) would improve the identification or in-
vestigation of a suspected terrorist or ter-
rorist organization; or

(D) would improve the response to a ter-
rorist act.

(2) The term ‘‘intelligence community’’
has the meaning given such term in section
3(4) of the National Security Act of 1947 (50
U.S.C. 401a(4)).

(3) The term ‘‘State and local personnel’’
means any of the following persons involved
in prevention, preparation, or response for
terrorist attack:

(A) State Governors, mayors, and other lo-
cally elected officials.

(B) State and local law enforcement per-
sonnel and firefighters.

(C) Public health and medical profes-
sionals.

(D) Regional, State, and local emergency
management agency personnel, including
State adjutant generals.

(E) Other appropriate emergency response
agency personnel.

(F) Employees of private-sector entities
that affect critical infrastructure, cyber,
economic, or public health security, as des-
ignated by the Federal government in proce-
dures developed pursuant to this section.

(4) The term ‘‘State’’ includes the District
of Columbia and any commonwealth, terri-
tory, or possession of the United States.
SEC. 604. REPORT.

(a) REPORT REQUIRED.—Not later than 12
months after the date of the enactment of
this Act, the President shall submit to the
congressional committees specified in sub-
section (b) a report on the implementation of
section 603. The report shall include any rec-
ommendations for additional measures or

appropriation requests, beyond the require-
ments of section 603, to increase the effec-
tiveness of sharing of information between
and among Federal, State, and local entities.

(b) SPECIFIED CONGRESSIONAL COMMIT-
TEES.—The congressional committees re-
ferred to in subsection (a) are the following
committees:

(1) The Permanent Select Committee on
Intelligence and the Committee on the Judi-
ciary of the House of Representatives.

(2) The Select Committee on Intelligence
and the Committee on the Judiciary of the
Senate.
SEC. 605. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated
such sums as may be necessary to carry out
section 603.
SEC. 606. AUTHORITY TO SHARE GRAND JURY IN-

FORMATION.
Rule 6(e) of the Federal Rules of Criminal

Procedure is amended—
(1) in paragraph (2), by inserting ‘‘, or of

guidelines jointly issued by the Attorney
General and Director of Central Intelligence
pursuant to Rule 6,’’ after ‘‘Rule 6’’; and

(2) in paragraph (3)—
(A) in subparagraph (A)(ii), by inserting

‘‘or of a foreign government’’ after ‘‘(includ-
ing personnel of a state or subdivision of a
state’’;

(B) in subparagraph (C)(i)—
(i) in subclause (I), by inserting before the

semicolon the following: ‘‘or, upon a request
by an attorney for the government, when
sought by a foreign court or prosecutor for
use in an official criminal investigation’’;

(ii) in subclause (IV)—
(I) by inserting ‘‘or foreign’’ after ‘‘may

disclose a violation of State’’;
(II) by inserting ‘‘or of a foreign govern-

ment’’ after ‘‘to an appropriate official of a
State or subdivision of a State’’; and

(III) by striking ‘‘or’’ at the end;
(iii) by striking the period at the end of

subclause (V) and inserting ‘‘; or’’; and
(iv) by adding at the end the following:
‘‘(VI) when matters involve a threat of ac-

tual or potential attack or other grave hos-
tile acts of a foreign power or an agent of a
foreign power, domestic or international sab-
otage, domestic or international terrorism,
or clandestine intelligence gathering activi-
ties by an intelligence service or network of
a foreign power or by an agent of a foreign
power, within the United States or else-
where, to any appropriate federal, state,
local, or foreign government official for the
purpose of preventing or responding to such
a threat.’’; and

(C) in subparagraph (C)(iii)—
(i) by striking ‘‘Federal’’;
(ii) by inserting ‘‘or clause (i)(VI)’’ after

‘‘clause (i)(V)’’; and
(iii) by adding at the end the following:

‘‘Any state, local, or foreign official who re-
ceives information pursuant to clause (i)(VI)
shall use that information only consistent
with such guidelines as the Attorney General
and Director of Central Intelligence shall
jointly issue.’’.
SEC. 607. AUTHORITY TO SHARE ELECTRONIC,

WIRE, AND ORAL INTERCEPTION IN-
FORMATION.

Section 2517 of title 18, United States Code,
is amended by adding at the end the fol-
lowing:

‘‘(7) Any investigative or law enforcement
officer, or other Federal official in carrying
out official duties, who by any means au-
thorized by this chapter, has obtained
knowledge of the contents of any wire, oral,
or electronic communication, or evidence de-
rived therefrom, may disclose such contents
or derivative evidence to a foreign investiga-
tive or law enforcement officer to the extent
that such disclosure is appropriate to the
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proper performance of the official duties of
the officer making or receiving the disclo-
sure, and foreign investigative or law en-
forcement officers may use or disclose such
contents or derivative evidence to the extent
such use or disclosure is appropriate to the
proper performance of their official duties.

‘‘(8) Any investigative or law enforcement
officer, or other Federal official in carrying
out official duties, who by any means au-
thorized by this chapter, has obtained
knowledge of the contents of any wire, oral,
or electronic communication, or evidence de-
rived therefrom, may disclose such contents
or derivative evidence to any appropriate
Federal, State, local, or foreign government
official to the extent that such contents or
derivative evidence reveals a threat of actual
or potential attack or other grave hostile
acts of a foreign power or an agent of a for-
eign power, domestic or international sabo-
tage, domestic or international terrorism, or
clandestine intelligence gathering activities
by an intelligence service or network of a
foreign power or by an agent of a foreign
power, within the United States or else-
where, for the purpose of preventing or re-
sponding to such a threat. Any official who
receives information pursuant to this provi-
sion may use that information only as nec-
essary in the conduct of that person’s official
duties subject to any limitations on the un-
authorized disclosure of such information,
and any State, local, or foreign official who
receives information pursuant to this provi-
sion may use that information only con-
sistent with such guidelines as the Attorney
General and Director of Central Intelligence
shall jointly issue.’’.
SEC. 608. FOREIGN INTELLIGENCE INFORMA-

TION.
(a) DISSEMINATION AUTHORIZED.—Section

203(d)(1) of the Uniting and Strengthening
America by Providing Appropriate Tools Re-
quired to Intercept and Obstruct Terrorism
Act (USA PATRIOT ACT) of 2001 (Public
Law 107–56; 50 U.S.C. 403–5d) is amended by
adding at the end the following: ‘‘Consistent
with the responsibility of the Director of
Central Intelligence to protect intelligence
sources and methods, and the responsibility
of the Attorney General to protect sensitive
law enforcement information, it shall be
lawful for information revealing a threat of
actual or potential attack or other grave
hostile acts of a foreign power or an agent of
a foreign power, domestic or international
sabotage, domestic or international ter-
rorism, or clandestine intelligence gathering
activities by an intelligence service or net-
work of a foreign power or by an agent of a
foreign power, within the United States or
elsewhere, obtained as part of a criminal in-
vestigation to be disclosed to any appro-
priate Federal, State, local, or foreign gov-
ernment official for the purpose of pre-
venting or responding to such a threat. Any
official who receives information pursuant
to this provision may use that information
only as necessary in the conduct of that per-
son’s official duties subject to any limita-
tions on the unauthorized disclosure of such
information, and any State, local, or foreign
official who receives information pursuant
to this provision may use that information
only consistent with such guidelines as the
Attorney General and Director of Central In-
telligence shall jointly issue.’’.

(b) CONFORMING AMENDMENTS.—Section
203(c) of that Act is amended—

(1) by striking ‘‘section 2517(6)’’ and insert-
ing ‘‘paragraphs (6) and (8) of section 2517 of
title 18, United States Code,’’; and

(2) by inserting ‘‘and (VI)’’ after ‘‘Rule
6(e)(3)(C)(i)(V)’’.
SEC. 609. INFORMATION ACQUIRED FROM AN

ELECTRONIC SURVEILLANCE.
Section 106(k)(1) of the Foreign Intel-

ligence Surveillance Act of 1978 (50 U.S.C.

1806) is amended by inserting after ‘‘law en-
forcement officers’’ the following: ‘‘or law
enforcement personnel of a State or political
subdivision of a State (including the chief
executive officer of that State or political
subdivision who has the authority to appoint
or direct the chief law enforcement officer of
that State or political subdivision)’’.
SEC. 610. INFORMATION ACQUIRED FROM A

PHYSICAL SEARCH.
Section 305(k)(1) of the Foreign Intel-

ligence Surveillance Act of 1978 (50 U.S.C.
1825) is amended by inserting after ‘‘law en-
forcement officers’’ the following: ‘‘or law
enforcement personnel of a State or political
subdivision of a State (including the chief
executive officer of that State or political
subdivision who has the authority to appoint
or direct the chief law enforcement officer of
that State or political subdivision)’’.

H.R. 4628
OFFERED BY: MR. ENGEL

AMENDMENT NO. 4: At the end of title III
(page 21, after line 11), insert the following
new section:
SEC. 311. LIMITATIONS ON ASSISTANCE TO THE

PALESTINIAN SECURITY SERVICES.
(a) IN GENERAL.—Title I of the National Se-

curity Act of 1947 (50 U.S.C. 402 et seq.) is
amended by adding at the end the following
new section:

‘‘LIMITATIONS ON ASSISTANCE TO THE
PALESTINIAN SECURITY SERVICES

‘‘SEC. 118. (a) PROHIBITION ON LETHAL AS-
SISTANCE.—Notwithstanding any other provi-
sion of law, no assistance in the form of le-
thal military equipment may be provided, ei-
ther directly or indirectly, by any element of
the intelligence community to the security
services of the Palestinian Authority, or to
any officials, employees or members thereof.

‘‘(b) REQUIREMENTS FOR OTHER FORMS OF
ASSISTANCE.—With respect to forms of as-
sistance other than the provision of lethal
military equipment, provided by any ele-
ment of the intelligence community to the
security services of the Palestinian Author-
ity, or to any officials, employees or mem-
bers thereof, such assistance may only be
provided if the assistance is designed to—

‘‘(1) reduce the number of security services
of the Palestinian Authority to no more
than two; and

‘‘(2) reform such security services so that
its officials, employees, and members—

‘‘(A) respect the rule of law and human
rights;

‘‘(B) no longer fall under the command of,
or report to, Yasir Arafat; and

‘‘(C) are not compromised by, and will not
support, terrorism.

‘‘(c) QUARTERLY REPORTS ON ASSISTANCE
PROVIDED SINCE 1993.—(1) Not later than 3
months after the date of the enactment of
this section, the Director of Central Intel-
ligence shall submit to the appropriate com-
mittees of Congress a report that describes
all forms of assistance that have been pro-
vided to the security services of the Pales-
tinian Authority since the date on which the
Declaration of Principles was signed, includ-
ing the dates on which such assistance was
provided and whether any member of the se-
curity services of the Palestinian Authority
who received any such assistance has com-
mitted an act of terrorism.

‘‘(2) After the submittal of the report
under paragraph (1), the Director of Central
Intelligence shall submit to the appropriate
committees of Congress quarterly reports on
the forms of assistance under paragraph (1)
provided during the preceding calendar quar-
ter and progress toward—

‘‘(A) reducing the number of security serv-
ices of the Palestinian Authority to no more
than two;

‘‘(B) ensuring that officials, employees,
and members of such security services are
not compromised by, and will not support,
terrorism;

‘‘(C) reforming the security services of the
Palestinian Authority so that they respect
the rule of law and human rights; and

‘‘(D) ensuring that the security services of
the Palestinian Authority are no longer
under the control of Yasir Arafat.

‘‘(3) Reports shall be submitted in unclassi-
fied form, but may include a classified
annex.

‘‘(d) DEFINITIONS.—In this section—
‘‘(1) the term ‘lethal military equipment’

has the meaning given the term for purposes
of the Foreign Assistance Act of 1961; and

‘‘(2) the term ‘‘appropriate committees of
Congress’’ means the Permanent Select
Committee on Intelligence and the Com-
mittee on International Relations of the
House of Representatives and the Select
Committee on Intelligence and the Com-
mittee on Foreign Relations of the Senate.’’.

(b) CLERICAL AMENDMENT.—The table of
contents for the National Security Act of
1947 is amended by inserting after the item
relating to section 117 the following new
item:
‘‘Sec. 118. Limitations on assistance to the

security services of the Pales-
tinian Authority.’’.

H.R. 4628
OFFERED BY: MR. GOSS

AMENDMENT NO. 5: At the end of title I
(page 9, after line 4), insert the following new
section:
SEC. 106. LIMITATION ON USE ON CERTAIN AP-

PROPRIATIONS FOR INTELLIGENCE
AND INTELLIGENCE-RELATED AC-
TIVITIES.

(a) IN GENERAL.—Subject to subsection (b),
the amounts requested for the Defense Emer-
gency Response Fund that are designated for
the incremental costs of intelligence and in-
telligence-related activities for the war on
terrorism may only be obligated or expended
for the intelligence and intelligence-related
activities specified in the letter dated July
19, 2002 of the Deputy Director for Central In-
telligence to the Permanent Select Com-
mittee on Intelligence of the House of Rep-
resentatives.

(b) LIMITATIONS.—The amounts referred to
in subsection (a)—

(1) may only be obligated or expended for
activities directly related to identifying, re-
sponding to, or protecting against acts or
threatened acts of terrorism;

(2) may not be obligated or expended to
correct programmatic or fiscal deficiencies
in major acquisition programs which have
not achieved initial operational capabilities
within two years of the date of the enact-
ment of this Act; and

(3) may not be obligated or expended until
the end of the 10-day period that begins on
the date notice is provided to the Select
Committee on Intelligence and the Com-
mittee on Appropriations of the Senate and
the Permanent Select Committee on Intel-
ligence and the Committee on Appropria-
tions of the House of Representatives.

H.R. 4628

OFFERED BY: MR. HASTINGS OF FLORIDA

AMENDMENT NO. 6: At the end of the title
III (page 21, after line 11), insert the fol-
lowing new section:
SEC. 311. SENSE OF CONGRESS ON DIVERSITY IN

THE WORKFORCE OF INTELLIGENCE
COMMUNITY AGENCIES.

(a) FINDINGS.—Congress finds the fol-
lowing:

(1) The United States is engaged in a war
against terrorism that requires the active
participation of the intelligence community.
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(2) Certain intelligence agencies, among

them the Federal Bureau of Investigation
and the Central Intelligence Agency, have
announced that they will be hiring several
hundred new agents to help conduct the war
on terrorism.

(3) Former Directors of the Federal Bureau
of Investigation, the Central Intelligence
Agency, the National Security Agency, and
the Defense Intelligence Agency have stated
that a more diverse intelligence community
would be better equipped to gather and ana-
lyze information on diverse communities.

(4) The Central Intelligence Agency and
the National Security Agency were author-
ized to establish an undergraduate training
program for the purpose of recruiting and
training minority operatives in 1987.

(5) The Defense Intelligence Agency was
authorized to establish an undergraduate
training program for the purpose of recruit-
ing and training minority operatives in 1988.

(6) The National Imagery and Mapping
Agency was authorized to establish an un-
dergraduate training program for the pur-
pose of recruiting and training minority
operatives in 2000.

(b) SENSE OF CONGRESS.—It is the sense of
Congress that—

(1) the Director of the Federal Bureau of
Investigation (with respect to the intel-
ligence and intelligence-related activities of
the Bureau), the Director of Central Intel-
ligence, the Director of the National Secu-
rity Agency, and the Director of the Defense
Intelligence Agency should make the cre-
ation of a more diverse workforce a priority
in hiring decisions; and

(2) the Director of Central Intelligence, the
Director of National Security Agency, the
Director of Defense Intelligence Agency, and
the Director of National Imagery and Map-
ping Agency should increase their minority
recruitment efforts through the under-
graduate training program provided for
under law.

H.R. 4628
OFFERED BY: MR. HASTINGS OF FLORIDA

AMENDMENT NO. 7: At the end of title III
(page 21, after line 11), insert the following
new section:
SEC. 311. ANNUAL REPORT ON HIRING AND RE-

TENTION OF MINORITY EMPLOYEES
IN THE INTELLIGENCE COMMUNITY.

Section 114 of the National Security Act
of 1947 (50 U.S.C. 404i) is amended—

(1) by redesignating subsection (c) as sub-
section (d); and

(2) by inserting after subsection (b) the
following new subsection:

‘‘(c) ANNUAL REPORT ON HIRING AND RE-
TENTION OF MINORITY EMPLOYEES.—(1) The
Director of Central Intelligence shall, on an
annual basis, submit to Congress a report on
the employment of covered persons within
each element of the intelligence community
for the preceding fiscal year.

‘‘(2) Each such report shall include
disaggregated data by category of covered
person from each element of the intelligence
community on the following:

‘‘(A) Of all individuals employed in the
element during the fiscal year involved, the
aggregate percentage of such individuals who
are covered persons.

‘‘(B) Of all individuals employed in the
element during the fiscal year involved at
the levels referred to in clauses (i) and (ii),
the percentage of covered persons employed
at such levels:

‘‘(i) Positions at levels 1 through 15 of
the General Schedule.

‘‘(ii) Positions at levels above GS–15.
‘‘(C) Of individuals hired by the head of

the element involved during the fiscal year
involved, the percentage of such individuals
who are covered persons.

‘‘(3) Each such report shall be submitted
in unclassified form, but may contain a clas-
sified annex.

‘‘(4) Nothing in this subsection shall be
construed as providing for the substitution
of any similar report required under another
provision of law.

‘‘(5) In this subsection, the term ‘covered
persons’ means—

‘‘(A) racial and ethnic minorities,
‘‘(B) women, and
‘‘(C) individuals with disabilities.’’.

H.R. 4628
OFFERED BY: MS. PELOSI

AMENDMENT NO. 8: Amend section 501 to
read as follows:
SEC. 501. USE OF FUNDS FOR COUNTER-DRUG

AND COUNTERTERRORISM ACTIVI-
TIES FOR COLOMBIA.

(a) AUTHORITY.—Funds designated for in-
telligence or intelligence-related purposes
for assistance to the Government of Colom-
bia for counter-drug activities for fiscal
years 2002 and 2003, and any unobligated
funds available to any element of the intel-
ligence community for such activities for a
prior fiscal year, shall be available to sup-
port a unified campaign against narcotics
trafficking and against activities by organi-
zations designated as terrorist organizations
(such as the Revolutionary Armed Forces of
Colombia (FARC), the National Liberation
Army (ELN), and the United Self-Defense
Forces of Colombia (AUC)), and to take ac-
tions to protect human health and welfare in
emergency circumstances, including under-
taking rescue operations.

(b) REQUIREMENT FOR CERTIFICATION.—(1)
The authorities provided in subsection (a)
shall not be exercised until the Secretary of
Defense certifies to the Congress that the
provisions of paragraph (2) have been com-
plied with.

(2) In order to ensure effectiveness of
United States support for such a unified
campaign, prior to the exercise of the au-
thority contained in subsection (a), the Sec-
retary of State shall report to the appro-
priate committees of Congress that the
newly elected President of Colombia has—

(A) committed, in writing, to establish
comprehensive policies to combat illicit drug
cultivation, manufacturing, and trafficking
(particularly with respect to providing eco-
nomic opportunities that offer viable alter-
natives to illicit crops) and to restore gov-
ernment authority and respect for human
rights in areas under the effective control of
paramilitary and guerrilla organizations;

(B) committed, in writing, to implement
significant budgetary and personnel reforms
of the Colombian Armed Forces; and

(C) committed, in writing, to support sub-
stantial additional Colombian financial and
other resources to implement such policies
and reforms, particularly to meet the coun-
try’s previous commitments under ‘‘Plan Co-
lombia’’.
In this paragraph, the term ‘‘appropriate
committees of Congress’’ means the Perma-
nent Select Committee on Intelligence and
the Committee on Appropriations of the
House of Representatives and the Select
Committee on Intelligence and the Com-
mittee on Appropriations of the Senate.

(c) TERMINATION OF AUTHORITY.—The au-
thority provided in subsection (a) shall cease
to be effective if the Secretary of Defense
has credible evidence that the Colombian
Armed Forces are not conducting vigorous
operations to restore government authority
and respect for human rights in areas under
the effective control of paramilitary and
guerrilla organizations.

(d) APPLICATION OF CERTAIN PROVISIONS OF
LAW.—Sections 556, 567, and 568 of Public
Law 107–115, section 8093 of the Department

of Defense Appropriations Act, 2002, and the
numerical limitations on the number of
United States military personnel and United
States individual civilian contractors in sec-
tion 3204(b)(1) of Public Law 106–246 shall be
applicable to funds made available pursuant
to the authority contained in subsection (a).

(e) LIMITATION ON PARTICIPATION OF UNITED
STATES PERSONNEL.—No United States
Armed Forces personnel or United States ci-
vilian contractor employed by the United
States will participate in any combat oper-
ation in connection with assistance made
available under this section, except for the
purpose of acting in self defense or rescuing
any United States citizen to include United
States Armed Forces personnel, United
States civilian employees, and civilian con-
tractors employed by the United States.

H.R. 4628
OFFERED BY: MR. ROEMER

AMENDMENT NO. 9: At the end (page 30,
after line 7), add the following new title:
TITLE VI—NATIONAL COMMISSION ON

TERRORIST ATTACKS UPON THE
UNITED STATES.

SEC. 601. ESTABLISHMENT OF COMMISSION.
There is established the National Commis-

sion on Terrorist Attacks Upon the United
States (in this title referred to as the ‘‘Com-
mission’’).
SEC. 602. COMPOSITION OF THE COMMISSION.

(a) MEMBERS.—Subject to the requirements
of subsection (b), the Commission shall be
composed of 10 members, of whom—

(1) 3 members shall be appointed by the
majority leader of the Senate;

(2) 3 members shall be appointed by the
Speaker of the House of Representatives;

(3) 2 members shall be appointed by the mi-
nority leader of the Senate; and

(4) 2 members shall be appointed by the mi-
nority leader of the House of Representa-
tives.

(b) QUALIFICATIONS.—
(1) POLITICAL PARTY AFFILIATION.—Not

more than 5 members of the Commission
shall be from the same political party.

(2) NONGOVERNMENTAL APPOINTEES.—No
member of the Commission shall be an offi-
cer or employee of the Federal Government
or any State or local government.

(3) OTHER QUALIFICATIONS.—It is the sense
of Congress that individuals appointed to the
Commission should be prominent United
States citizens, with national recognition
and significant depth of experience in such
professions as governmental service and in-
telligence gathering.

(c) CHAIRPERSON; VICE CHAIRPERSON.—
(1) IN GENERAL.—Subject to the require-

ment of paragraph (2), the Chairperson and
Vice Chairperson of the Commission shall be
elected by the members.

(2) POLITICAL PARTY AFFILIATION.—The
Chairperson and Vice Chairperson shall not
be from the same political party.

(d) INITIAL MEETING.—If 60 days after the
date of enactment of this Act, 6 or more
members of the Commission have been ap-
pointed, those members who have been ap-
pointed may meet and, if necessary, select a
temporary Chairperson and Vice Chair-
person, who may begin the operations of the
Commission, including the hiring of staff.

(e) QUORUM; VACANCIES.—After its initial
meeting, the Commission shall meet upon
the call of the Chairperson or a majority of
its members. Six members of the Commis-
sion shall constitute a quorum. Any vacancy
in the Commission shall not affect its pow-
ers, but shall be filled in the same manner in
which the original appointment was made.
SEC. 603. FUNCTIONS OF THE COMMISSION.

(a) IN GENERAL.—The functions of the Com-
mission are to—
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(1) review the implementation by the intel-

ligence community of the findings, conclu-
sions, and recommendations of—

(A) the Joint Inquiry of the Select Com-
mittee on Intelligence of the Senate and the
Permanent Select Committee on Intelligence
of the House of Representatives regarding
the terrorist attacks against the United
States which occurred on September 11, 2001;

(B) other reports and investigations of the
House Permanent Select Committee on In-
telligence of the House of Representatives
and the Senate Select Committee on Intel-
ligence of the Senate; and

(C) other such executive branch, congres-
sional, or independent commission investiga-
tions of such the terrorist attacks or the in-
telligence community;

(2) make recommendations on additional
actions for implementation of the findings,
recommendations and conclusions referred
to in paragraph (1);

(3) review resource allocation and other
prioritizations of the intelligence commu-
nity for counterterrorism and make rec-
ommendations for such changes in those al-
locations and prioritization to ensure that
counterterrorism receives sufficient atten-
tion and support from the intelligence com-
munity;

(4) review and recommend changes to the
organization of the intelligence community,
in particular the division of agencies under
the jurisdiction of the Secretary of Defense
and the Director of Central Intelligence, the
dual responsibilities of the Director of Cen-
tral Intelligence as head of the intelligence
community and as head of the Central Intel-
ligence Agency, and the separation of agen-
cies with responsibility for intelligence col-
lection, analysis, and dissemination; and

(5) determine what technologies, proce-
dures, and capabilities are needed for the in-
telligence community to effectively support
and conduct future counterterrorism mis-
sions, and recommend how these capabilities
should be developed, acquired, or both from
entities outside the intelligence community,
including from private entities.

(b) DEFINITION OF INTELLIGENCE COMMU-
NITY.—In this section, the term ‘‘intelligence
community’’ means—

(1) the Office of the Director of Central In-
telligence, which shall include the Office of
the Deputy Director of Central Intelligence
and the National Intelligence Council;

(2) the Central Intelligence Agency;
(3) the National Security Agency;
(4) the Defense Intelligence Agency;
(5) the National Imagery and Mapping

Agency
(6) the National Reconnaissance Office;
(7) other offices within the Department of

Defense for the collection of specialized na-
tional intelligence through reconnaissance
programs;

(8) the intelligence elements of the Army,
the Navy, the Air Force, the Marine Corps,
the Federal Bureau of Investigation, the De-
partment of the Treasury, the Department of
Energy, and the Coast Guard;

(9) the Bureau of Intelligence and Research
of the Department of State; and

(10) such other elements of any other de-
partment or agency as are designated by the
President, or designated jointly by the Di-
rector of Central Intelligence and the head of
the department or agency concerned, as an
element of the intelligence community
under section 3(4)(J) of the National Security
Act of 1947 (50 U.S.C. 401a(4)(J)).
SEC. 604. POWERS OF THE COMMISSION.

(a) HEARINGS AND EVIDENCE.—The Commis-
sion may, for purposes of carrying out this
title—

(1) hold hearings, sit and act at times and
places, take testimony, receive evidence, and
administer oaths; and

(2) require, by subpoena or otherwise, the
attendance and testimony of witnesses and
the production of books, records, correspond-
ence, memoranda, papers, and documents.

(b) SUBPOENAS.—
(1) SERVICE.—Subpoenas issued under sub-

section (a)(2) may be served by any person
designated by the Commission.

(2) ENFORCEMENT.—
(A) IN GENERAL.—In the case of contumacy

or failure to obey a subpoena issued under
subsection (a)(2), the United States district
court for the judicial district in which the
subpoenaed person resides, is served, or may
be found, or where the subpoena is return-
able, may issue an order requiring such per-
son to appear at any designated place to tes-
tify or to produce documentary or other evi-
dence. Any failure to obey the order of the
court may be punished by the court as a con-
tempt of that court.

(B) ADDITIONAL ENFORCEMENT.—Sections
102 through 104 of the Revised Statutes of the
United States (2 U.S.C. 192 through 194) shall
apply in the case of any failure of any wit-
ness to comply with any subpoena or to tes-
tify when summoned under authority of this
section.

(c) CLOSED MEETINGS.—Notwithstanding
any other provision of law which would re-
quire meetings of the Commission to be open
to the public, any portion of a meeting of the
Commission may be closed to the public if
the President determines that such portion
is likely to disclose matters that could en-
danger national security.

(d) CONTRACTING.—The Commission may,
to such extent and in such amounts as are
provided in appropriation Acts, enter into
contracts to enable the Commission to dis-
charge its duties under this title.

(e) INFORMATION FROM FEDERAL AGEN-
CIES.—The Commission may secure directly
from any department, agency, or instrumen-
tality of the United States any information
related to any inquiry of the Commission
conducted under this title. Each such depart-
ment, agency, or instrumentality shall, to
the extent authorized by law, furnish such
information directly to the Commission
upon request.

(f) ASSISTANCE FROM FEDERAL AGENCIES.—
(1) GENERAL SERVICES ADMINISTRATION.—

The Administrator of General Services shall
provide to the Commission on a reimburs-
able basis administrative support and other
services for the performance of the Commis-
sion’s functions.

(2) OTHER DEPARTMENTS AND AGENCIES.—In
addition to the assistance prescribed in para-
graph (1), departments and agencies of the
United States are authorized to provide to
the Commission such services, funds, facili-
ties, staff, and other support services as they
may determine advisable and as may be au-
thorized by law.

(g) GIFTS.—The Commission may, to such
extent and in such amounts as are provided
in appropriation Acts, accept, use, and dis-
pose of gifts or donations of services or prop-
erty.

(h) POSTAL SERVICES.—The Commission
may use the United States mails in the same
manner and under the same conditions as de-
partments and agencies of the United States.

(i) POWERS OF SUBCOMMITTEES, MEMBERS,
AND AGENTS.—Any subcommittee, member,
or agent of the Commission may, if author-
ized by the Commission, take any action
which the Commission is authorized to take
by this section.
SEC. 605. STAFF OF THE COMMISSION.

(a) DIRECTOR.—The Commission shall have
a Director who shall be appointed by the
Chairperson and the Vice Chairperson, act-
ing jointly.

(b) STAFF.—The Chairperson, in consulta-
tion with the Vice Chairperson, may appoint

additional personnel as may be necessary to
enable the Commission to carry out its func-
tions.

(c) APPLICABILITY OF CERTAIN CIVIL SERV-
ICE LAWS.—The Director and staff of the
Commission may be appointed without re-
gard to the provisions of title 5, United
States Code, governing appointments in the
competitive service, and may be paid with-
out regard to the provisions of chapter 51 and
subchapter III of chapter 53 of such title re-
lating to classification and General Schedule
pay rates, except that no rate of pay fixed
under this subsection may exceed the equiva-
lent of that payable for a position at level V
of the Executive Schedule under section 5316
of title 5, United States Code. Any individual
appointed under subsection (a) or (b) shall be
treated as an employee for purposes of chap-
ters 63, 81, 83, 84, 85, 87, 89, and 90 of that
title.

(d) DETAILEES.—Any Federal Government
employee may be detailed to the Commission
without reimbursement from the Commis-
sion, and such detailee shall retain the
rights, status, and privileges of his or her
regular employment without interruption.

(e) CONSULTANT SERVICES.—The Commis-
sion is authorized to procure the services of
experts and consultants in accordance with
section 3109 of title 5, United States Code,
but at rates not to exceed the daily rate paid
a person occupying a position at level IV of
the Executive Schedule under section 5315 of
title 5, United States Code.
SEC. 606. COMPENSATION AND TRAVEL EX-

PENSES.
(a) COMPENSATION.—Each member of the

Commission may be compensated at not to
exceed the daily equivalent of the annual
rate of basic pay in effect for a position at
level IV of the Executive Schedule under sec-
tion 5315 of title 5, United States Code, for
each day during which that member is en-
gaged in the actual performance of the du-
ties of the Commission.

(b) TRAVEL EXPENSES.—While away from
their homes or regular places of business in
the performance of services for the Commis-
sion, members of the Commission shall be al-
lowed travel expenses, including per diem in
lieu of subsistence, in the same manner as
persons employed intermittently in the Gov-
ernment service are allowed expenses under
section 5703(b) of title 5, United States Code.
SEC. 607. SECURITY CLEARANCES FOR COMMIS-

SION MEMBERS AND STAFF.
The appropriate executive departments

and agencies shall cooperate with the Com-
mission in expeditiously providing to the
Commission members and staff appropriate
security clearances in a manner consistent
with existing procedures and requirements,
except that no person shall be provided with
access to classified information under this
section who would not otherwise qualify for
such security clearance.
SEC. 608. REPORTS OF THE COMMISSION; TERMI-

NATION.
(a) INITIAL REPORT.—Not later than 1 year

after the date of the first meeting of the
Commission, the Commission shall submit to
the President and Congress an initial report
containing—

(1) such findings, conclusions, and rec-
ommendations for corrective measures as
have been agreed to by a majority of Com-
mission members; and

(2) such findings, conclusions, and rec-
ommendations regarding the scope of juris-
diction of, and the allocation of jurisdiction
among, the committees of Congress with
oversight responsibilities related to the
scope of the investigation of the Commission
as have been agreed to by a majority of Com-
mission members.

(b) FINAL REPORT.—Not later than 6
months after the submission of the initial re-
port of the Commission, the Commission
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shall submit to the President and Congress a
final report containing such updated find-
ings, conclusions, and recommendations de-
scribed in paragraphs (1) and (2) of sub-
section (a) as have been agreed to by a ma-
jority of Commission members.

(c) NONINTERFERENCE WITH CONGRESSIONAL
JOINT INQUIRY.—Notwithstanding subsection
(a), the Commission shall not submit any re-
port of the Commission until a reasonable
period after the conclusion of the Joint In-
quiry of the Select Committee on Intel-
ligence of the Senate and the Permanent Se-
lect Committee on Intelligence of the House
of Representatives regarding the terrorist
attacks against the United States which oc-
curred on September 11, 2001.

(d) TERMINATION.—
(1) IN GENERAL.—The Commission, and all

the authorities of this title, shall terminate
60 days after the date on which the final re-
port is submitted under subsection (b).

(2) ADMINISTRATIVE ACTIVITIES BEFORE TER-
MINATION.—The Commission may use the 60-
day period referred to in paragraph (1) for
the purpose of concluding its activities, in-
cluding providing testimony to committees
of Congress concerning its reports and dis-
seminating the second report.
SEC. 609. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to
the Commission to carry out this title
$3,000,000, to remain available until ex-
pended.

H.R. 5005
OFFERED BY: MR. BEREUTER

AMENDMENT NO. 1: At the end of section
201, insert the following:

(9) Participate and otherwise coordinate
with the intelligence community in the
tasking or establishment of priorities for the
collection of foreign intelligence important
for homeland security by those elements of
the intelligence community authorized to
undertake such collection.

Amend section 212(a)(2) to read as follows:
(2) REQUESTS FOR THE COLLECTION AND CO-

ORDINATION OF INFORMATION.—
(A) Requesting the collection of foreign in-

telligence by elements of the intelligence
community authorized to undertake such
collection, Federal law enforcement agen-
cies, and other executive agencies.

(B) Coordinating with elements of the in-
telligence community and with Federal,
State, and local law enforcement agencies,
and the private sector as appropriate.

H.R. 5005
OFFERED BY: MR. ENGEL

AMENDMENT NO. 2: At the end of the bill,
insert the following new title:

TITLE XI—CHEMICAL WEAPON
PRECURSOR LICENSING

SEC. 1101. DEFINITIONS.
For purposes of this title:
(1) The term ‘‘chemical weapon precursor’’

means a Schedule 1 chemical agent or a
Schedule 2 chemical agent, as such terms are
defined in section 3 of the Chemical Weapons
Convention Implementation Act of 1998 (22
U.S.C. 6701).

(2) The term ‘‘licensee’’ means a person
holding a license under this title.

(3) The term ‘‘qualified person’’ means a
person found by the Secretary to meet such
qualifications as the Secretary may, by rule,
prescribe to protect the public health and
safety from the misuse of chemical weapon
precursors. No person who has been con-
victed of a criminal offense under this title
or under any similar or related provision of
Federal or State law shall be a qualified per-
son for purposes of this title.

SEC. 1102. LICENSE REQUIRED.
After December 31, 2002, no person may

purchase, sell, or distribute in interstate
commerce any chemical weapon precursor
unless such person is licensed under section
1103.
SEC. 1103. ISSUANCE OF LICENSES.

(a) APPLICATION.—Any qualified person
may submit to the Secretary an application
for a license to purchase, sell, or distribute
in interstate commerce a chemical weapon
precursor.

(b) ISSUANCE.—Upon receiving an applica-
tion containing such information as the Sec-
retary may require, the Secretary is author-
ized to issue a license to such person to pur-
chase, sell, or distribute in interstate com-
merce a chemical weapon precursor if the
Secretary finds that such person is a quali-
fied person and if such person agrees to com-
ply with this title and the regulations under
this title.

(c) TERM; REVOCATION.—A license under
this section shall remain in effect for such
term as the Secretary may prescribe, except
that the Secretary may at any time revoke
such license if the Secretary determines that
the licensee has failed or refused to comply
with this title or any regulation under this
title.
SEC. 1104. REQUIREMENTS FOR MAINTENANCE

OF LICENSE.
Each licensee shall comply with each of

the following requirements and such other
requirements as the Secretary may establish
by rule to carry out the purposes of this
title:

(1) The licensee shall report any suspicious
purchases or sales of chemical weapon pre-
cursors.

(2) The licensee shall maintain and make
available to the Secretary and to Federal,
State, and local law enforcement authorities
records of the purchase, sale, or distribution
of chemical weapon precursors. Such records
shall be in such form and shall contain such
information as the Secretary shall, by rule,
prescribe.
SEC. 1105. PENALTIES FOR VIOLATION.

Any person who violates any provision of
this title or any regulation under this title
shall be subject to a civil penalty of not
more than $10,000 for a first offense and not
more than $20,000 for a second or subsequent
offense. If such violation was intentional,
such person shall be subject to a criminal
penalty of up to 10 years in prison in addi-
tion to such civil penalties.

H.R. 5005
OFFERED BY: MR. PAUL

AMENDMENT NO. 3: In section 763—
(1) strike subsection (b) (relating to trans-

fer of appropriations);
(2) in the section heading, strike ‘‘; transfer

of appropriations’’ (and conform the table of
contents accordingly);

(3) strike the subsection designation and
caption for subsection (a) (and redesignate
the paragraphs and subparagraphs as sub-
sections and paragraphs, respectively); and

(4) strike ‘‘paragraph (1)(A)’’ and ‘‘para-
graph (1)(B)’’ and insert ‘‘subsection (a)(1)’’
and ‘‘subsection (a)(2)’’, respectively.

In section 811(e), strike the last sentence
(referring to section 763(b)).

H.R. 5120
OFFERED BY: MR. BARR

AMENDMENT NO. 23: Insert at the end before
the short title the following:

SEC. . None of the funds made available
in this Act under the heading ‘‘Special For-
feiture Fund (Including transfer of funds)’’ to
support a national media campaign shall be
used to pay any amount pursuant to con-
tract number N00600–02–C0123.

H.R. 5120

OFFERED BY: MR. GEORGE MILLER of
California

AMENDMENT NO. 24: At the end of the bill
(before the short title), insert the following:

SEC. ll. None of the funds made available
in this Act may be used to enter into or
carry out with an entity any Federal con-
tract subject to the provisions of the Federal
Acquisition Regulation unless such entity
has a satisfactory record of integrity and
business ethics.

H.R. 5120

OFFERED BY:MR. GEORGE MILLER OF
CALIFORNIA

AMENDMENT NO. 25: At the end of the bill
(before the short title), insert the following:

SEC. ll. None of the funds made available
in this Act may be used to enter into or
carry out with an entity any Federal con-
tract subject to the provisions of the Federal
Acquisition Regulation unless the con-
tracting officer for the contract determines
that such entity has a satisfactory record of
integrity and business ethics.

H.R. 5120

OFFERED BY: MR. SANDERS

AMENDMENT NO. 26: At the end of the bill,
insert after the last section (preceding the
short title) the following new section:

SEC. ll. None of the funds appropriated
by this Act may be used by the Internal Rev-
enue Service for any activity that is in con-
travention of section 411(b)(1)(H)(i) or sec-
tion 411(d)(6) of the Internal Revenue Code of
1986, section 204(b)(1)(G) or 204(b)(1)(H)(i) of
the Employee Retirement Income Security
Act of 1974, or section 4(i)(1)(A) of the Age
Discrimination in Employment Act.

H.R. 5120

OFFERED BY: MR. SANDERS

AMENDMENT NO. 27: At the end of the bill,
insert after the last section (preceding the
short title) the following new section:

SEC. ll. None of the funds appropriated
by this Act may be used by the Internal Rev-
enue Service—

(1) for any activity that is in contraven-
tion of section 411(b)(1)(H)(i) or section
411(d)(6) of the Internal Revenue Code of 1986,
section 204(b)(1)(G) or 204(b)(1)(H)(i) of the
Employee Retirement Income Security Act
of 1974, or section 4(i)(1)(A) of the Age Dis-
crimination in Employment Act,

(2) for the issuance of favorable tax-quali-
fied determination letters to employers who
convert to a cash balance pension plan, or

(3) to enforce the preamble to Treasury De-
cision 8360, issued under section 401(a)(4) of
the Internal Revenue Code of 1986 on Sep-
tember 19, 1991, which reads as follows: ‘‘The
fact that interest adjustments through nor-
mal retirement age are accrued in the year
of the related hypothetical allocation will
not cause a cash balance plan to fail to sat-
isfy the requirements of section 411(b)(1)(H),
relating to age-based reductions in the rate
at which benefits accrue under a plan.’’

H.R. 5120

OFFERED BY: MR. SANDERS

AMENDMENT NO. 28: At the end of the bill,
insert after the last section (preceding the
short title) the following new section:

SEC. ll. None of the funds appropriated
by this Act may be used by the Internal Rev-
enue Service for the issuance of favorable
tax-qualified determination letters to em-
ployers who convert to a cash balance pen-
sion plan.
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Senate
The Senate met at 9:45 a.m. and was 

called to order by the Honorable JACK 
REED, a Senator from the State of 
Rhode Island. 

PRAYER 

The Chaplain, Dr. Lloyd John 
Ogilvie, offered the following prayer: 

Almighty God, Power to equalize the 
pressures of life, we need You! The day 
stretches out before us. There is more 
to do than time will allow; there are 
more people to see than the schedule 
can accommodate; there are more 
problems to solve than we have 
strength to endure. Life becomes a 
pressure cooker. Thank You for this 
moment of prayer in which Your peace 
equalizes our pressure. We press on 
with the duties of this day knowing 
that there is enough time today to do 
what You want us to do. There is no 
panic in heaven; may there be none in 
our hearts. Give us the gift of a produc-
tive day. You are our Lord and Sav-
iour. Amen.

f 

PLEDGE OF ALLEGIANCE 

The Honorable JACK REED led the 
Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the 
United States of America, and to the Repub-
lic for which it stands, one nation under God, 
indivisible, with liberty and justice for all. 

f 

APPOINTMENT OF ACTING 
PRESIDENT PRO TEMPORE 

The PRESIDING OFFICER. The 
clerk will please read a communication 
to the Senate from the President pro 
tempore (Mr. BYRD). 

The assistant legislative clerk read 
the following letter:

U.S. SENATE, 
PRESIDENT PRO TEMPORE, 
Washington, DC, July 23, 2002. 

To the Senate: 
Under the provisions of rule I, paragraph 3, 

of the Standing Rules of the Senate, I hereby 
appoint the Honorable JACK REED, a Senator 

from the State of Rhode Island, to perform 
the duties of the Chair. 

ROBERT C. BYRD, 
President pro tempore.

Mr. REED thereupon assumed the 
Chair as Acting President pro tempore.

f 

RECOGNITION OF THE ACTING 
MAJORITY LEADER 

The ACTING PRESIDENT pro tem-
pore. The Senator from Nevada is rec-
ognized. 

f 

SCHEDULE 

Mr. REID. Mr. President, there will 
be a period for morning business until 
10:45 a.m., with the first half of the 
hour under the control of the Repub-
lican leader or his designee, and the 
second half of the hour under the con-
trol of the majority leader or his des-
ignee. 

At 10:45 a.m., the Senate will vote on 
the cloture motion on the nomination 
of Richard Carmona to be Surgeon 
General of the United States. We hope 
to voice vote the nomination shortly 
after the cloture vote. 

Upon disposition of the nomination, 
the Senate will resume consideration 
of the prescription drug bill, with the 
time until 12:30 p.m. divided between 
the two leaders or their designees. The 
Senate will recess, as we do on every 
Tuesday, from 12:30 p.m. to 2:15 p.m. for 
our weekly party conferences. 

At 2:15 p.m. today, the Senate will re-
sume consideration of the prescription 
drug bill, with 30 minutes of closing de-
bate on the pending Graham and Grass-
ley prescription drug amendments, 
prior to two rollcall votes beginning at 
2:45 p.m. first on a motion to waive the 
Budget Act with respect to the Graham 
amendment, and second on a motion to 
waive the Budget Act with respect to 
the Grassley amendment. 

MEASURE PLACED ON 
CALENDAR—H.R. 4687 

Mr. REID. Mr. President, I under-
stand H.R. 4687 is at the desk and due 
for its second reading. 

The ACTING PRESIDENT pro tem-
pore. The Senator is correct. 

Mr. REID. I ask that H.R. 4687 be 
read a second time, and I object to any 
further proceedings. 

The ACTING PRESIDENT pro tem-
pore. The clerk will read the bill by 
title for the second time. 

The assistant legislative clerk read 
as follows: 

A bill (H.R. 4687) to provide for the estab-
lishment of investigative teams to assess 
building performance and emergency re-
sponse and evacuation procedures in the 
wake of any building failure that has re-
sulted in substantial loss of life or that posed 
significant potential of substantial loss of 
life.

The ACTING PRESIDENT pro tem-
pore. Objection having been heard, the 
bill will be placed on the calendar.

f 

RESERVATION OF LEADER TIME 

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the 
leadership time is reserved. 

f 

MORNING BUSINESS 

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there 
will now be a period for the transaction 
of morning business not to extend be-
yond the hour of 10:45 a.m. with Sen-
ators permitted to speak therein for up 
to 10 minutes each. 

Under the previous order, the first 
half of the time shall be under the con-
trol of the Republican leader or his des-
ignee. Under the previous order, the 
second half of the time shall be under 
the control of the majority leader or 
his designee. 

The Senator from Wyoming. 
Mr. THOMAS. Mr. President, I ask 

unanimous consent to use some of the 
time for the Republican side. 
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The ACTING PRESIDENT pro tem-

pore. The Senator has that right. The 
Senator from Wyoming.

f 

PRESCRIPTION DRUGS 

Mr. THOMAS. Mr. President, we are 
moving on today, I am pleased to note, 
to deal with this business of pharma-
ceuticals. It is a very important issue, 
one that we have struggled with for 
some time. I am not particularly im-
pressed with the system we have used. 
I am afraid it pretty much spells out 
the fact that it is going to be very dif-
ficult for us to come together with any 
real meaningful legislation with regard 
to pharmaceuticals. There are a couple 
of reasons for that. I think we could 
have done it a little differently. 

One, of course, is we do not have a 
budget. We have not brought up a 
budget resolution. So the question of 
funding always comes up. That is the 
reason for the votes this morning to 
try and waive a point of order on the 
budget. Not only does it affect this 
issue, of course, but the effect is that it 
is irresponsible not to have a budget 
for this coming year and be able to 
have the protections that a budget pro-
vides. 

We have been talking a long time 
about the failure of business to do 
things properly. This is certainly a 
failure, it seems to me, of the Congress 
not to have a budget resolution. We 
have not had it brought up. 

The other problem is we are dealing 
with the very broad subject of pharma-
ceuticals, which does not have before it 
a proposition that has been treated by 
the committee. Obviously, almost all 
the issues that come before the full 
Senate—and certainly there are those 
that are difficult issues—have gone 
through the committee, and much of 
the venting, much of the argument, 
much of the discussion has been done 
in the committee, and then the com-
mittee has come forth with a majority 
vote. 

This is the second time recently we 
have had bills come to the floor that 
are complicated and difficult without 
having had their exposure in the Sen-
ate committee. 

The energy bill, which we are still in-
volved with, which was on the floor for 
several weeks, was pulled from the 
committee. It was not allowed to come 
through with a committee rec-
ommendation, and the same thing with 
the Finance Committee. So we find 
ourselves in a very difficult position. 

Nevertheless, that is where we are. 
We have several propositions before us. 
One is the Graham-Kennedy-Daschle 
bill, which was in the committee but 
apparently would not have received a 
majority vote in the committee, so it 
therefore was not brought to a vote. 
This creates a very large increase of 
Government bureaucracy and basically 
ultimately sets price controls in phar-
maceuticals, has fairly restrictive for-
mulas for the majority of managed-
care companies. 

The Graham bill has plans to cover 
at least one name brand drug but not 
more than two in each therapeutic 
class. Pharmaceuticals is a difficult 
issue: How to provide them in terms of 
distribution; are they a part of this 
case in the Graham bill; and will they 
really become part of Medicare? 

The competing bill, they have done 
more in the private sector, and it is 
separate somewhat. It is a real tough 
job to encourage people to do it as eco-
nomically as can be done. How will 
generics become hopefully more used 
and useful than they have in the past 
and therefore reduce some of the costs? 
How is the distribution done so con-
sumers have some choices in terms of 
not only brands that are available to 
them but, frankly, some of us are con-
cerned in States where we have low 
population whether or not there will be 
opportunities for consumers to have 
some choices, whether they will be able 
to use the local drugstore, or whether 
they will all have to be mail-in kinds 
of things. 

So it is a tough decision. There are 
differences in the two proposals. One 
will be a part of Medicare and will be 
handled by the Government. The other 
will be a private sector delivery system 
that will be set up. 

In the case of the Government sys-
tem, of course, whoever does the dis-
tribution will not have to make any 
particular choices with regard to costs 
or helping to reduce them. But on the 
other hand, in the private sector the 
more they can make it economical, the 
more profitable it will be. 

So I am hopeful as we go through 
this, we can seek to set forth the best 
proposition that is possible, at the 
same time taking into account spend-
ing, and the spending in the two bills 
are quite different. The Democrat bill, 
the Graham bill, over a period of 7 
years, is basically twice as expensive as 
the other bill. It costs in the area of 
$600 billion. The other one is very ex-
pensive as well, about $330 billion over 
the course of 10 years. So either one is 
going to be very expensive, but one 
quite less expensive than the other. 
Certainly we need to take a look at the 
expenses. 

The tripartisan plan seems truly to 
find some common ground between tra-
ditional Democrat and Republican 
views, and that is useful. It reforms 
Medicare. It provides a prescription 
drug benefit to ensure that seniors do 
have coverage more similar to em-
ployee-sponsored plans that, of course, 
we have been accustomed to in the 
past. 

I hoped this proposal could have been 
debated more—I have already men-
tioned that—in committees. It spends 
$330 billion over 10 years to provide 
prescription drugs for seniors. Even at 
that, whoever thought we would be 
talking about something in the area of 
$330 billion? Nevertheless, that is the 
case. It is a compromise between var-
ious proposals. 

In addition to simply the drug bene-
fits, it spends $40 billion to make some 

overdue changes in Medicare Parts A 
and B, which need to be done. We have 
not made changes in Medicare for some 
time. The prices and payments have 
caused it to be difficult for people to 
get services. It tends to bring the Medi-
care into the 21st century. It does 
spend $370 billion over 10 years to make 
those changes, but I think it is a rea-
sonable proposal. It has a monthly pre-
mium, which I think is reasonable if 
they are going to have these kinds of 
services. It has an annual deductible 
which, again, is not unusual in terms 
of insurance payments of these kinds. I 
think first dollar payments are very 
important in terms of any insurance 
program. It has a benefit cap. The Gov-
ernment pays 50 percent for seniors 
with drug costs up to $3,400. It has cat-
astrophic coverage beginning at $3,700. 
Seniors will then be responsible for 
only 10 percent of the cost above that. 

So it is a tough program. It is one of 
the programs, however, that does deal 
with seeking to solve the problem 
without excessive expenditure. Low-in-
come assistance below the 150 percent 
Federal poverty level is good for the 
entire structure. There is no so-called 
doughnut, middle ground, for low-in-
come seniors, and that is good. This is 
the program that provides assistance, 
of course, to all seniors, and for their 
drug costs. It gives them access to dis-
counted drug prices, and seniors gen-
erally now are the only group who pay 
full retail prices for drugs. 

So I am hopeful as we go into this 
afternoon’s program, even though 
under the circumstances of bringing 
these bills this way without having a 
budget we will have to have 60 votes to 
get one passed, I hope we will give 
some thought to the only one that is 
indeed bipartisan, in fact, tripartisan, 
in nature, so we have the best oppor-
tunity of finding success in the Govern-
ment to provide pharmaceutical and 
drug coverage to seniors, something 
that almost everyone agrees needs to 
be done. 

The question is how it is best done, 
and how we deal with the costs, the 
distribution; what ought to be the dif-
ference in access between low-income 
and those who are not; what we do to 
make some improvements in Medicare. 
This seems to be the proposition before 
the Senate that can provide for these 
benefits. 

I yield the floor. 
The ACTING PRESIDENT pro tem-

pore. The Senator from Iowa.
Mr. GRASSLEY. Mr. President, our 

time is very short this morning, so I 
will be brief. Let me discuss the key 
criteria Senators should consider. 

First, is the drug coverage perma-
nent and dependable? Under the 
tripartisan amendment, drug coverage 
would be a permanent part of the Medi-
care entitlement, for the 21st Century. 

Under the Graham amendment, how-
ever, that coverage disappears into a 
black hole. The benefit expires the 
very same year the baby boomers begin 
to retire. In my view, it’s terribly irre-
sponsible to pull a ‘‘bait and switch’’ 
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on people who depend on Medicare. 
How will my colleagues explain to sen-
iors in 2010 that they are out of luck 
because of a gimmick they used to hide 
the true cost of their proposal? I ask 
the Senate to support permanent, de-
pendable drug coverage. 

The Graham amendment seriously 
restricts Medicare enrollees who want 
access to brand-name drugs. Its restric-
tive policy will result in long lines for 
ground-breaking drugs. Why? Because 
Senator GRAHAM requires Medicare en-
rollees to wade through a bureaucratic 
appeals process in order to get needed 
drugs that are off the formulary. And 
it’s not a short list—their formulary 
denies access to at least 90 percent of 
brand-name drugs! 

We’ve heard a lot about gaps in cov-
erage. Mr. President, here’s the biggest 
gap of all: the gap between the large 
number of brand name drugs bene-
ficiaries may need, and the paltry num-
ber Medicare would cover under the 
Graham amendment. Of the 2,400 brand 
name drugs approved by FDA, less than 
10 percent would be covered. What a 
gap in coverage. 

Our amendment, on the other hand, 
sets policies to ensure that Medicare 
enrollees get the drugs they need. We 
do not limit them to an arbitrary num-
ber of drugs in each class, as Senator 
GRAHAM does. We support making ge-
neric drugs an option, with lower cost-
sharing, but we don’t think depriving 
seniors of access to brand-name drugs 
is the way to go about it. So that is a 
key difference. 

Our opponents have talked a great 
deal about the fact that less than 20 
percent of beneficiaries would face a 
gap in coverage under the tripartisan 
amendment. But compare that number 
with the number of beneficiaries who 
would experience a gap in coverage 
under their amendment. Under the 
Graham amendment, fully 100 percent 
of enrollees would lack full access to 
brand-name drugs in Medicare. When 
you lay the two gaps against one an-
other, isn’t it clear that their gap, 
which will affect all enrollees, is the 
worse one? 

Our bill also delivers a cost-effective, 
quality benefit. CBO says that the only 
way to contain the cost of a drug ben-
efit is to ensure that drugs are deliv-
ered efficiently. 

In turn, CBO says that the only way 
to have drugs delivered efficiently is to 
have true competition among private 
plans that stand to make money if 
they drive hard bargains with drug 
manufacturers. That’s what our 
amendment offers. 

Now, our opponents have gone on and 
on about private plans not being will-
ing to deliver a drug benefit. Well, they 
too rely on a private sector delivery 
system, although it is non-competitive 
and thus is so expensive. 

We have worked hard to ensure our 
delivery system works. Our opponents 
say that insurers will refuse to partici-
pate, even though the government lays 
$340 billion on the table and bears 75 

percent of the economic risk, and even 
though CBO projects it to work every-
where in the country. But what hap-
pens in the off-chance that private 
plans won’t want to participate? 

Well, here’s what will happen. The 
government has a duty—mandated in 
our bill—to do what it takes to ensure 
a drug benefit for every last Medicare 
beneficiary. If insurers won’t partici-
pate at the level of competition we ex-
pect, the Secretary must adjust the 
competition bar downward until they 
will participate. 

At a last resort, we would end up 
with a Graham-type delivery model in 
which pharmacy benefit managers are 
simply government contractors, bear-
ing only minimal performance risk. 
Put another way, our Plan B is Senator 
GRAHAM’s approach. So why are our op-
ponents so afraid of that? 

Under no circumstances will our bill 
allow any senior, anywhere, to go with-
out access to a drug plan. It’s an iron-
clad guarantee, and it’s right there in 
our bill. 

Now, the Senator from Massachu-
setts has repeatedly objected to the 
asset test for the low-income benefit in 
our bill, as if it’s something new. What 
a red herring! There has been asset 
testing for low-income Medicare popu-
lations since 1987, under the Qualified 
Medicare Beneficiary program and the 
Specified Medicare Beneficiary pro-
grams. And Senator KENNEDY and his 
Democratic colleagues voted for it 
overwhelmingly. There’s nothing but 
politics behind those objections. 

Another thing the tripartisan amend-
ment offers is an enhanced option in 
Medicare. The enhanced option will 
add protection against the devastating 
costs of serious illness, and make pre-
ventive benefits free to help seniors 
avoid serious illness in the first place. 
And it is completely voluntary—sen-
iors get to choose, and they don’t need 
to take it in order to get drug cov-
erage. 

What does the Graham amendment 
have to offer beyond drugs? Nothing. 
Why would anyone want to deny Medi-
care beneficiaries the choice of free 
preventive benefits and better protec-
tion against serious illness? I will let 
the other side answer that. 

The choice is clear. The Graham 
amendment offers drug coverage that 
swiftly disappears into a black hole, 
and it has the biggest gap of coverage 
of all. The tripartisan amendment is 
the right prescription for 21st century 
medicare. Because that is the biggest 
gap of coverage of all. The tripartisan 
plan is the right prescription for 21st 
century Medicare. 

I yield the floor. 
The ACTING PRESIDENT pro tem-

pore. The Senator from Maryland. 
Ms. MIKULSKI. Mr. President, in the 

last 2 weeks the Senate has taken up 
two of the most important issues fac-
ing the American people. First, we 
took on the issue of corporate govern-
ance. We passed a tough, new regu-
latory framework to deal with the cro-

nyism and corruption in America’s pri-
vate sector. Now we are moving on to 
deal with prescription drugs for sen-
iors. 

I have talked to many seniors in my 
State. They are really worried. They 
are worried about corporate scandals 
and they are worried about the impact 
these scandals are having on the mar-
ket. They are watching the Dow Jones 
go down along with their life savings. 
While they see their life savings 
evaporating, they also see the cost of 
their prescription drugs going up. 
These two issues are linked. The crisis 
in corporate governance and the crisis 
in our markets, and also the whole 
issue of making affordable prescription 
drugs available to seniors, are linked 
together. 

Seniors now are talking about their 
own lives and times and families. The 
two things they do not want to worry 
about at this point in their lives are 
outliving their savings and the rising 
cost of prescription drugs. With the 
evaporation of their savings and the es-
calation of the cost of prescription 
drugs, they are really scared. 

We have faced many fears in the 
United States of America this year. We 
salute our military and others who are 
working on homeland defense. But we 
really need to provide another defense, 
a defense against the fear of outliving 
your savings and not being able to af-
ford the prescription drugs you need. In 
my State, my constituents are fairly 
conservative investors. They put 
money in CDs. I don’t mean the kind 
that are rock and roll recordings, I 
mean certificates of deposit. Or they 
put money into conservative mutual 
funds. We had many of those family 
funds run right in Maryland. 

What did they see? They saw as 
Greenspan lowered interest rates, it 
meant a lower return on their conserv-
ative investments. Again, what is hap-
pening in the stock market, they see 
the downside of the Dow Jones and no 
one is trusting the numbers and no one 
is trusting the CEOs. 

Because of what was happening to 
the cost of prescription drugs, many 
families got help from their adult chil-
dren. But their own adult children are 
worried about the loss of jobs and the 
loss of economic security as well. What 
we see in the private sector is that it is 
being squeezed in terms of the benefits 
it had hoped to provide. 

In my own State, what we see is that 
American manufacturing, such as the 
American automobile industry, is com-
peting against Japanese companies 
that do not have to pay for prescrip-
tion drug benefits because they have a 
national health care system. Steel in 
my State is in bankruptcy because of 
predatory foreign competition. It is 
struggling to keep its promises to 
workers and retirees, providing pen-
sions and health care. 

I even see it as someone who appro-
priates funds for the veterans health 
care system. More and more veterans 
who do not have service-connected dis-
abilities are turning to VA because of 
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the prescription drug benefit. The col-
lapse of the system in which they were 
able to afford that benefit is having 
them turn to other systems. 

We need a prescription drug benefit, 
and we need it now.

Considering the possibility of passing 
a prescription drug benefit, it has to be 
a meaningful benefit, not just slogans 
and sound bites. Seniors need a benefit 
they can count on, and it needs to fol-
low these criteria. First, any benefit 
we pass has to be voluntary. It must be 
run by Medicare, not by insurance 
companies that simply gatekeep, that 
privatize profits and socialize risks. 

The second thing is the benefit must 
be the same for all seniors, no matter 
where they live. No benefit should vary 
from State to State. 

Then, who should decide what medi-
cations a senior gets? The decision 
should be made by the doctor, not an 
insurance gatekeeper. Of course, it 
needs to be affordable to seniors and 
also to the taxpayer. 

I believe the Democratic plan, the 
Graham-Miller plan, which I support, 
meets these criteria. It answers the 
questions that seniors ask me as I am 
out and about talking to them. 

Who runs it? Our plan is run by Medi-
care. 

Is it available anywhere I live? Our 
plan says yes. 

Who decides what medicines I get? 
Your doctor. 

Is it affordable? You bet. There is no 
deductible; premiums are $25; copays 
are defined, specific, and reasonable; 
catastrophic drug costs are covered if 
you have to spend more than $4,000 on 
prescription drugs. 

This is what our plan is. It is vol-
untary. It is available anywhere. It is 
going to be run by Medicare, not by in-
surance companies. The other plans 
fail those criteria and therefore I be-
lieve fail seniors. The Republican and 
tripartisan plans do not provide a ben-
efit under Medicare. They turn it over 
to the insurance companies. Remember 
them? They are the same people who 
brought us Medicare+Choice, and they 
pulled out, leaving seniors without cov-
erage throughout my State. People had 
signed up believing it was going to be a 
benefit, but after they squeezed their 
profits, they dumped the seniors. We 
cannot have the same experience in 
this bill. 

Another problem is the benefit will 
not be the same for all seniors. It will 
vary according to different plans and 
different States. If in fact it is going to 
be a Federal program, it should be uni-
form and available in every State. 

Who decides the prescription drugs? 
Once again, insurance companies will 
be the gatekeepers, not doctors, and 
their decisions will be based on profits, 
not patient care. 

These plans will not be affordable for 
seniors. They are going to have a high 
deductible, copayments that fluctuate, 
and also an enormous, huge gap in cov-
erage. The tripartisan plan—on which I 
know there was serious effort—leaves 

people without a drug coverage be-
tween the costs of $3,400 to $5,000 a 
year. For $1,500, you are on your own. 

These plans raise more questions 
than they answer. How would a senior 
know what he or she is getting? How 
would they know what is covered? Who 
will make sure that insurance compa-
nies stick by the plans they offer? And 
how do seniors pay for their medicine 
in the gap months? America’s seniors 
need their questions answered. They 
deserve more than that. They deserve—
and they need—a real benefit under 
Medicare. 

I know the Presiding Officer could 
tell me stories he hears in his own 
State of Rhode Island. I hear them 
wherever I go in my home State. I hear 
them from seniors, and I hear them 
from their families. When you listen to 
the families, you hear heart-wrenching 
stories. With the collapse of manufac-
turing in my State, it is even worse. 
The fact is that the farmers in my 
State are facing drought and will have 
to turn to Federal assistance. The fact 
is that watermen, who are out there on 
the Chesapeake Bay during this heat 
trying to forage for crabs, are foraging 
for their health care. We have to help 
meet those needs.

I held a hearing earlier this year on 
the healthcare benefits of steelworker 
retirees where I heard from retired 
steelworkers and their widows. If steel 
goes under, these people will lose their 
prescription drug coverage. 

I was particularly touched by a story 
from a steel-widow—Gertrude 
Misterka. She has diabetes, high blood 
pressure, high cholesterol, asthma, and 
periodic chest pains. 

She asked her pharmacist how much 
her medications would cost her with-
out her retiree coverage. He told her—
about $5,800. Gertrude may lose her 
health care from Beth Steel. Under the 
Republican and the Tripartisan plan, 
assuming she could get coverage from a 
Maryland insurer, she’d pay a $250 de-
ductible and up to $33 in monthly pre-
miums. That is $646 a year, before buy-
ing a single pill, and, she could still 
have no coverage for total drug costs 
between $3,450 and $5,300. 

How does that help her? She needs a 
benefit that she can count on. Beth 
Steel and other American manufac-
turing companies need the Federal 
Government to offer a Medicare benefit 
so their workers are taken care of. 

By passing a Medicare prescription 
drug benefit Congress will deliver real 
security to America’s senior. Retire-
ment security means more than pen-
sion security. Seniors need healthcare 
security to be at ease in their retire-
ments. 

Congress created Medicare as a prom-
ise to our seniors. It guaranteed mean-
ingful healthcare coverage. Medicare 
kept seniors healthy and relieved their 
fears of being bankrupt by huge hos-
pital bills. But Medicare didn’t keep up 
with medical advances. To be a mean-
ingful safety net, Medicare must in-
clude a prescription drug benefit. To be 

a meaningful benefit, Congress can’t 
leave it up to insurance companies. 
Promises made to our seniors must be 
promises kept. 

I really hope we will pass a senior 
prescription drug benefit that is mean-
ingful, affordable, available nation-
wide, and that we do it now. Truly 
honor your father and mother. It is a 
great Commandment to live by, and it 
is a great Commandment to govern by. 

I yield the floor. 
The ACTING PRESIDENT pro tem-

pore. The Senator from Michigan. 
Ms. STABENOW. Mr. President, I 

rise to join with my colleague from 
Maryland who spoke so eloquently 
about the need for real Medicare pre-
scription drug coverage. I thank her for 
her leadership for our seniors over the 
years, both in Maryland and around 
the country. I join her today, and I 
would like to start by sharing some ad-
ditional stories, some voices from 
Michigan. 

I have been inviting people to join me 
in a prescription drug peoples’ lobby. 
The idea of the people’s lobby is to 
counter the huge special interest lobby 
in the form of the prescription drug 
lobby that we see every single day. We 
know there are six drug company lob-
byists or more for every Member of the 
Senate. Yet what we are doing here is 
so important to people—businesses, 
farmers, seniors, families—and their 
voices need to be heard in this debate. 
I am very confident, if their voices are 
heard, the right thing will be done. 

So I would like to share a story from 
Christopher Hermann from Dearborn 
Heights, MI. He writes now as a mem-
ber of our People’s Lobby: 

I am a Nurse Practioner providing 
primary care to Veterans. I am receiv-
ing many new patients seeking pre-
scription assistance after they have 
been dropped by traditional plans and 
can no longer afford medications. Many 
of them have more than $1,000/month in 
prescription costs. 

The Vets are lucky! We can provide 
the needed service. Their spouses and 
neighbors are not so lucky. 

I also have such a neighbor. ‘‘Al’’ is 
72, self-employed all his life with hy-
pertension. When he runs out of his 
meds due to lack of money, his blood 
pressure goes so high, he has to go to 
the emergency room and be admitted 
to prevent a stroke. I provide assist-
ance through pharmaceutical pro-
grams, but this is not guaranteed each 
month. We either pay the $125.00 per 
month for his medications, or Medicare 
pays $5,000.00 plus each time he is ad-
mitted. It’s pretty simple math to me. 

I would agree with Mr. Hermann that 
it is pretty simple math, that what we 
are talking about is saving dollars in 
the long run by helping people stay out 
of the hospital and remain healthy. It 
is important that it be a real program 
that is defined, that folks can count on 
every month. 

Let me also share a story from 
Debbie Ford from Clio, MI, who called 
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my office. Her 72-year-old mother can-
not afford a supplemental, so the fam-
ily pays for her prescriptions. This is a 
very common story, as I know the Pre-
siding Officer knows. She is the widow 
of an ironworker whose pension contin-
ued for only 10 years. She gets what as-
sistance she can—food assistance, en-
ergy credits—but no medication assist-
ance. Her Social Security disability is 
$800 a month. She has resorted to pill 
splitting and borrowing medication 
from others who have prescription cov-
erage. 

This is the greatest country in the 
world. This is the United States. We 
should have folks having to either split 
pills or borrow medication in order to 
get what they need to live. 

Let me also share something from 
Myra McCoy of Detroit, MI. She says: 

I receive disability due to a number of 
medical problems; it is not a choice for me. 
My poor health has been the hardest thing I 
have ever had to deal with in my life and it 
started at age 35, my whole life over. I have 
lost so much and the depression has made it 
so bad, I’m in so much debt for medication, 
I have a second mortgage I can’t afford be-
cause of my medication. 

I’ve been robbing Peter to pay Paul for 
medication and trying not to lose my mind 
in the process. It is hard to talk about this 
even after ten years. I hope something can be 
done about the high cost of medication. 

We do live in a time of damaged care, if I 
could work again I would just to cut the cost 
of my medication. I would like to know what 
has to happen to make sure all people get 
treated fairly!

I thank Myra for sharing this as a 
part of the People’s Lobby. 

Now is the time to get it right, to 
make it fair, to make prices affordable 
for everybody, and to have a real plan. 

What do we have in front of us? We 
have two kinds of plans: One passed by 
the House, a similar one called the 
tripartisan plan supported by my good 
friend from Vermont and Senator 
BREAUX from Louisiana, joining with 
the Republicans in this plan; and then 
we have a separate plan which is being 
supported by the Democrats in the 
Senate. 

What are the differences? What does 
it mean to the people I have been talk-
ing about today, and so many others? 

The question is, Which plan guaran-
tees seniors a defined benefit and pre-
mium? They know they receive the 
benefit, and they know what the pre-
mium will be every month. This is a 
pretty important issue to folks—to 
have a regular benefit, and they know 
what it is, they know what it will cost. 

The Democratic plan will provide 
that. The other plans—Republican or 
tripartisan—will not. 

Seniors receive the same benefit re-
gardless of where they live. That is a 
very important issue. Whether you are 
in the upper peninsula of Michigan or 
the southwestern tip of Benton Harbor, 
St. Joe or Detroit or Saginaw or Bay 
City or Alpena, it should not matter 
where you live, you should be able to 
have the predictability of knowing the 
same plan exists with the same pre-
mium for you. The Democratic plan 

does that. The other plan in front of us 
does not. 

Seniors are guaranteed affordable 
coverage throughout the whole year. 
People debating this issue have talked 
about the so-called doughnut hole. Peo-
ple probably think we are debating 
breakfast or something, but the reality 
is, there is a gap in every plan, except 
the Graham-Miller-Kennedy plan, sup-
ported by the majority. 

For the other plans, you would be 
paying all year but there would be part 
of the year—in some cases a majority 
of the year—where you would not re-
ceive any help, even though you have 
to continue to pay. I do not think that 
is a very good idea. 

The plan that we have in front of us, 
the Graham-Miller-Kennedy plan, 
would guarantee people that if they 
pay all year, they get coverage all 
year. 

Another important principle: Seniors 
are guaranteed access to local phar-
macies and needed prescriptions. Under 
our plan, yes; under the other plan in 
front of us, no. 

And then, finally, seniors retain their 
existing retiree coverage. This is very 
important. I have a lot of retirees in 
Michigan, retired autoworkers and oth-
ers, who have coverage and we want to 
make sure they can keep their cov-
erage. Our plan would say yes to that; 
the other plan would say no. 

On the last point, let me share that 
the Congressional Budget Office has es-
timated that a similar provision to the 
one that is in the tripartisan plan, a 
similar provision that was in the House 
plan would prompt about one-third of 
the employers to drop retiree coverage. 
This translates into about 3.6 million 
seniors who would lose their coverage. 
That is not a good deal. 

What we have in front of us is an op-
tional plan, optional under Medicare, 
so you can get the full clout of Medi-
care and get a group discount. People 
are covered all year. It is affordable. It 
is reliable. It has a premium of $25 a 
month. It is clear. Every month you 
pay you are getting help with your bill. 
It is a very clear, straightforward ef-
fort to make sure that low-income sen-
iors are fully covered, without out-of-
pocket expenses. 

And we make sure that we keep in-
tact Medicare because one of the real 
concerns I have, in the long run, is that 
by forcing seniors to retain coverage 
through private drug-only insurance 
plans or HMOs—such as the tripartisan 
plan does—I am concerned that ulti-
mately we are moving to a privatiza-
tion of Medicare. It certainly is a step 
in that direction, which would be cer-
tainly something that I would strong-
ly, strongly oppose. 

So I say to people today—even 
though we are voting today—if there 
are not the votes for either of the two 
plans in front of us, we are going to be 
continuing to work in a direction to 
get the kind of plan that we need. 

I urge people across the country to 
get involved and go to a Web site that 

has been set up—fairdrugprices.org—to 
sign a petition, to get involved, to 
share their story, to make their voice 
heard in this debate. 

There is nothing more important 
than the debate in front of us—to the 
economy, to the cost of business, to the 
out-of-pocket expenses for our seniors 
and for our families. 

It needs to be done right. We have 
the right plan. I urge my colleagues to 
support the Graham-Miller-Kennedy 
plan. If, in fact, that is not adopted, I 
urge that we keep these principles in 
whatever plan that we are able to con-
struct. 

Thank you, Mr. President. I yield the 
floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Vermont. 

Mr. JEFFORDS. Mr. President, I ask 
unanimous consent to speak for not 
more than 10 minutes. 

The ACTING PRESIDENT pro tem-
pore. There are 8 minutes available. 

Mr. GRASSLEY. He may have all of 
that 8 minutes and whatever else the 
Senate wants to do for another 2 min-
utes. 

The ACTING PRESIDENT pro tem-
pore. The Senator may proceed. 

Mr. JEFFORDS. Mr. President, I will 
proceed for 8 minutes. I first commend 
all of our colleagues who have devoted 
so much effort and leadership on the 
issue we have the privilege of debating 
today. 

It is largely through their collective 
efforts that we have the chance to pro-
vide our seniors with the most signifi-
cant expansion of the Medicare pro-
gram in over 35 years an opportunity to 
provide them with the most important 
weapon in our healthcare arsenal pre-
scription medicines. 

This is an opportunity that we can-
not let political differences block from 
going into law this year. 

Many of our colleagues have come to 
the Senate floor during this debate and 
voiced either opposition or support for 
the two amendments that we will vote 
on today. 

Our colleagues from both sides of the 
aisle have made pointed criticisms and 
voiced their strong objections over spe-
cific provisions in both of these meas-
ures. 

There are honest differences and dis-
agreements over the details of how we 
should develop this Medicare prescrip-
tion drug expansion. 

However, it is important that we rec-
ognize something that few have men-
tioned, and that is, there is extraor-
dinary agreement that we should cre-
ate this benefit. 

We are not debating the question of 
whether but instead, the question of 
how to best provide medicines for our 
seniors. Senators from across the polit-
ical spectrum, liberal to conservative, 
Republican, Democrat and Independent 
have declared their support for pro-
viding prescription drugs. 

We should not let this opportunity 
pass today because we may not see it 
again for a very long time. 
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Today, we will have the opportunity 

to vote on two approaches for creating 
this new entitlement. 

One approach has been offered by my 
friends, Senator GRAHAM and Senator 
MILLER, and others; and it is an ap-
proach with merit and one that I gave 
serious consideration to supporting. 

The other measure is one that many 
have come to call the Tripartisan 
Medicare bill. It is called the 
Tripartisan bill because it was devel-
oped by Senators who are Republican, 
a Democrat and myself, the lone inde-
pendent in the U.S. Senate. 

But that is a bit of a misnomer, be-
cause it is not about being 
tripartisan—or even nonpartisan. 

This proposal should not be about 
politics. It is about providing older 
Americans with the medicines they 
need through the best Medicare pro-
gram we can afford. We can only do 
that by finding a measure that at least 
60 of our colleagues can support. We 
have to get 60 votes to get it out of 
here. 

I am very proud to join my col-
leagues here today in support of the 
tripartisan bill, the 21st Century Medi-
care Act. Senators GRASSLEY, SNOWE, 
BREAUX, HATCH, and I have dedicated 
ourselves to this effort. 

We have had many policy discussions 
over the course of the last year and 
each have made their particular con-
tributions to the underlying bill. I am 
honored to be a part of this out-
standing group of legislators. 

I believe our bill is the best oppor-
tunity we have to enact a modernized 
and strengthened Medicare program 
that will for first time provide a mean-
ingful and affordable prescription drug 
benefit for all of our seniors. 

This measure guarantees the prom-
ised care of the original Medicare pro-
gram created in the mid-1960s and it 
delivers the benefits of today’s modern 
health care system. 

These are the key provisions of the 
21st Century Medicare Act. 

First, our legislation preserves the 
traditional Medicare program for our 
seniors today and tomorrow. 

Our bill does not weaken traditional 
Medicare, make it more expensive or 
less available. 

If the traditional Medicare program 
is what seniors want then it will be 
there for them plain and simple—guar-
anteed. 

Second, we create an all new vol-
untary enhanced fee-for-service part to 
the Medicare program that provides 
new benefits such as disease prevention 
screenings and coverage for cata-
strophic health care costs while con-
tinuing all of the services available 
under traditional Medicare.

Our enhanced Medicare program pro-
tects our sickest seniors from the high 
costs of repeated hospitalizations that 
Medicare doesn’t pay for at this time. 
Our enhanced Medicare would establish 
a single, $300 deductible that will save 
seniors hundreds of dollars in high hos-
pitalization costs. 

In addition to better benefits for our 
sickest seniors, the enhanced Medicare 
plan provides better disease prevention 
benefits so our healthy seniors can re-
main healthy. These benefits, which 
are not now provided under traditional 
Medicare, include: tests to detect 
breast, prostrate, and other cancers 
early when they are most treatable; 
adult vaccines that prevent a host of 
diseases; tests to predict the loss of 
bone mass before people break their 
hips and other bones; and, medical nu-
tritional therapy to make sure seniors 
are getting the nutrition they need to 
keep them healthy. 

Finally, the 21st Century Medicare 
Act ensures that seniors will have ac-
cess to prescription drug coverage no 
matter where they live. I know my col-
leagues will spend the rest of today 
praising or criticizing the details of 
each other’s proposal for providing the 
prescription drug benefit, but I want to 
be straight to the point: our plan is 
comprehensive, affordable and sustain-
able into the future. Is it perfect? No, 
it probably isn’t perfect, but it is a 
good solid plan that will provide sen-
iors with a significant drug benefit at 
an affordable cost. 

Yesterday, Senator SNOWE, my good 
friend and co-sponsor of the 21st Cen-
tury Medicare Act, pointed out that 
this language is not a line drawn in the 
sand. I agree with her. It is a legisla-
tive proposal that was developed, like 
the one our colleagues, Senators 
GRAHAM and MILLER have proposed, in 
a good faith effort. I think all of the 
principal cosponsors of these bills and 
many of our other colleagues are will-
ing, and can agree to further refine this 
measure during a conference with the 
House, but let’s get them out of here. 

Over the next hours there will be de-
tailed descriptions of competing ideas 
and competing proposals debated here 
on the Senate floor, and I look forward 
to that debate. I have examined the 
proposals that are being proposed and 
this is what I found that is unique 
about our 21st Century Medicare Act. 
It strengthens Medicare by building on 
programs where patients and their doc-
tors can choose the best course of 
treatment and it ensures that a better 
Medicare will be there for today’s sen-
iors. 

It improves Medicare by providing a 
comprehensive prescription drug ben-
efit and new voluntary disease-preven-
tion benefits that will help seniors live 
longer, healthy lives. And, it guaran-
tees that the benefits of today will be 
there for seniors tomorrow. 

I am very proud to join my col-
leagues Senators GRASSLEY, SNOWE, 
BREAUX and HATCH in support of the 
21st Century Medicare Act. This legis-
lation is the result of over a year of 
concentrated effort and it includes in it 
provisions that should garner the sup-
port of a wide majority of our col-
leagues. 

I look forward to working with all of 
my colleagues to resolve our dif-
ferences and enact this quality health 

care program and prescription drug 
benefit for our seniors. I urge my col-
leagues to begin that effort with their 
support of the 21st Century Medicare 
Act. 

The ACTING PRESIDENT pro tem-
pore. The Senator from Georgia. 

Mr. CLELAND. Mr. President, I ask 
unanimous consent that I be allowed to 
speak for 71⁄2 minutes and then my col-
league from Missouri, Senator 
CARNAHAN, be allowed to speak for 71⁄2 
minutes. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

Mr. CLELAND. Mr. President, I come 
to the floor this morning to share the 
story of Betty Almeida, a gentle south-
ern lady of 75 years and a life-long resi-
dent of Atlanta, who just last week 
came face to face with the hard reality 
that she can no longer afford the medi-
cations she needs. Betty called my of-
fice shortly after visiting her local 
pharmacy, where she had discovered 
that the cost of the two medications 
her doctor prescribed for her was sim-
ply too much for her to afford. She had 
been following the prescription-drug 
debate in Congress for some time, but 
last week, with a new sense of urgency, 
she called me to plead for swift action. 

Betty had been retired for a year 
when she learned she had a heart con-
dition. Unable to afford the medica-
tions she needed to keep her condition 
under control, she came out of retire-
ment and went back to work just to 
earn money to pay for her prescription 
drugs. For a while, that arrangement, 
though a hardship, enabled Betty to 
earn just enough to pay for her medi-
cine. But recently, after Betty under-
went a surgical procedure to remove a 
blockage from her heart, her doctor 
prescribed two new medications: one to 
treat an irregular heartbeat and one to 
lower her cholesterol to a safe level. 
Thank God these wonderful, life-saving 
drugs exist. But when Betty ap-
proached the pharmacy counter last 
week hoping to buy them, she was 
asked for $197 for the cholesterol-low-
ering drug and almost $150 for the 
other. Fortunately, it was Senior Citi-
zens Day, so Betty was able to make 
use of a $5 discount. Still, the com-
bined cost of the two medications—
nearly $350—was far beyond what Betty 
could afford. And so, as she stood at 
the counter, Betty faced a choice: 
which condition would she treat? Her 
doctor told her she needed to treat 
both, but Betty couldn’t afford to do 
that, so she had to choose. Which did 
she need more: a regular heartbeat, or 
safe cholesterol levels that would pre-
vent future blockages? 

The time to pass a prescription drug 
benefit for seniors like Betty is now. 
Actually, the time was yesterday, but 
it would be an act of gross negligence 
on the part of the Congress—and a vio-
lation of a promise—if we fail this year 
to bring Betty and so many others the 
help they desperately need. The 
Graham-Miller-Cleland bill has re-
ceived high marks from the AARP and 

VerDate Jul 19 2002 23:59 Jul 23, 2002 Jkt 099060 PO 00000 Frm 00006 Fmt 4624 Sfmt 0634 E:\CR\FM\G23JY6.013 pfrm17 PsN: S23PT1



CONGRESSIONAL RECORD — SENATE S7185July 23, 2002
will, if passed, bring meaningful relief 
to Betty. Forced to choose, Betty 
elected to forego the cholesterol-low-
ering medication because of its $200 
cost. Under the prescription drug pro-
gram established by the Graham-Mil-
ler-Cleland bill, Betty would pay just 
$40 for the $200 drug—one-fifth the cost. 
There would be no deductible to meet 
first, and there would be no gap in cov-
erage. Over the course of a year, Betty 
would pay $4,200 just for the two heart 
drugs I mentioned without coverage. 
Under the Graham-Miller-Cleland bill, 
her annual out-pocket-expenses on 
medications, even after factoring in 
the $25 monthly premium, would be 
just $1,260—a 70 percent reduction in 
yearly costs. Under the House bill, 
however, Betty’s annual out-of-pocket 
expenses for just those two drugs would 
be $3,500—her savings, just 17 percent. 

For Betty, and for the millions like 
her, I urge my colleagues in this body 
and in the House to pass the Graham-
Miller-Cleland Medicare prescription 
drug benefit without delay. Anything 
less is unacceptable. 

Thank you, Mr. President. I yield the 
floor. 

The ACTING PRESIDENT pro tem-
pore. The Senator from Nevada is rec-
ognized. 

Mr. REID. Mr. President, Senator 
CLELAND asked for 71⁄2 minutes and 
time for the Senator from Missouri, 
and that is fine. To be fair, we should 
also give the minority 71⁄2 minutes. I 
ask unanimous consent that they be 
given 71⁄2 minutes and that the vote 
occur at or around 11 o’clock, whenever 
that time runs out. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

The ACTING PRESIDENT pro tem-
pore. The Senator from Missouri is rec-
ognized.

Mrs. CARNAHAN. Mr. President, 
next week marks the 37th anniversary 
of the day the Medicare program was 
signed into law. President Johnson 
traveled to Independence, MO to sign 
the bill in the presence of Harry S. 
Truman, who began the fight for the 
Medicare program in 1945. I am sure 
that our effort today to add a prescrip-
tion drug benefit to Medicare is the 
type of common sense measure that 
President Truman would understand. 
Without this benefit, the Medicare pro-
gram does not provide seniors with the 
security and protection its Founders 
intended. 

If you have expensive and debili-
tating surgery, Medicare will pick up 
virtually the whole cost. But Medicare 
will not pay a single penny for pre-
scription drugs that would cure your 
condition and make the surgery unnec-
essary. That does not make sense. 

So today the Senate has an historic 
opportunity. People such as Annie 
Gardner from Columbia, MO will be 
watching us closely. She is an impres-
sive 63-year-old, retired, mother of five 
adult children. But she suffers from di-
abetes and high blood pressure. She 

lost her health insurance and then 
could not afford her prescriptions. 
First she rationed her prescriptions by 
taking half the prescribed amount, 
even though she knew, as a former 
nurse, that this was a dangerous prac-
tice. Later she had to quit purchasing 
the drugs entirely because of other ex-
penses, like fixing her car and paying 
increased taxes on her house. 

In 21st century America, no one 
should have to make this type of 
choice. Today we have the chance to 
make Medicare the kind of program 
that we all want it to be. But we have 
before us two very different plans. 

In my view, the benefit plan proposed 
by my colleagues BOB GRAHAM and 
ZELL MILLER is the superior choice. 
Their bill would create a benefit pro-
gram that seniors could afford and 
could count on regardless of where 
they live.

Assistance begins with the very first 
prescription and is the same all year 
long. Senior will pay a monthly pre-
mium and then $10 for generic drugs 
and $40 for brand name drugs. There 
are no gaps or limits on the coverage. 
And once you hit the catastrophic cap 
of $4,000, you do not pay another dime 
for prescription drugs. 

The alternative plan before the Sen-
ate is riddled with complexities and 
gaps. Before getting any benefits, sen-
iors pay a $250 deductible. After that, 
seniors must pay 50 percent of the cost 
of their prescriptions. And then, once 
seniors have paid $3,451 on drugs—
which is a great deal of money for vir-
tually all seniors in Missouri—the cov-
erage simply stops. But seniors still 
have to continue paying their monthly 
premium. The coverage does not start 
up again until seniors have laid out 
$5,300. 

Under this plan, seniors will be pay-
ing a different amount almost every 
month. Some months they will get cov-
erage—others they will not. I do not 
believe this is what seniors want from 
a prescription drug benefit. 

The same flaws occur in the alter-
native plan for the treatment of low in-
come seniors. But our plan would give 
low income seniors assistance with co-
payments and premiums, and 220,000 
senior citizens in Missouri would qual-
ify for this assistance. But under the 
alternative plan, low income seniors 
will have to pass rigorous assets test. 

Mr. President, the reason we are 
passing a drug benefit is so seniors do 
not have to sell the family possessions 
to pay for their prescriptions. I cannot 
understand why the alternative plan 
would require low-income seniors to 
sell off assets to qualify for additional 
help. 

My other concern is that seniors be 
guaranteed access to a benefit no mat-
ter where they live. Under the Graham-
Miller plan, all seniors, regardless of 
whether they live in a rural or urban 
area, would have guaranteed access to 
a reliable, affordable benefit adminis-
tered by the Medicare program. 

We all know that the Medicare sys-
tem is not perfect, but it is reliable, 

has always been there for our seniors, 
and always will be there in the future. 

The alternative plan we are voting on 
today, however, creates a risky struc-
ture that does not guarantee that all 
seniors will be able to access the ben-
efit. 

Seniors in rural areas would have the 
greatest risk of being left empty-hand-
ed. How do I know this? Because the 
Republican plan gives government sub-
sidies to drug HMOs to administer the 
benefit. This is the same system that 
Medicare+Choice runs on. 

Seniors in rural Missouri know that 
Medicare+Choice programs have shut 
down all over the state. We do not 
want the same thing to happen to the 
prescription drug benefit. Our seniors 
deserve a dependable benefit, under 
Medicare, available to all. 

Today is the day when we can put 
this program in place. We have a 
choice between an affordable, secure, 
and reliable benefit that will work for 
seniors—and a confusing plan that will 
not provide security and stability. 

Mr. President, the Irish poet, Seamus 
Heaney, wrote that:

Once in a lifetime, the longed for tidal 
wave of justice can rise up . . . and hope and 
history rhyme.

Today we have a chance to perfect 
the Medicare Program, and I pray we 
have the courage to seize the moment. 

I yield the floor. 
f 

PROTECTING WOMEN’S RIGHTS 
AND HEALTH IN AFGHANISTAN 
Mr. REID. Mr. President, under the 

Taliban regime in Afghanistan, women 
were forbidden to work or attend 
school. They weren’t allowed to leave 
their homes unless they were accom-
panied by a male relative. For exam-
ple, women who laughed out loud or 
wore shoes that made clicking noises 
could be beaten. There were many 
other examples of how women were so 
poorly treated. 

After the fall of the Taliban, we 
heard encouraging news from Afghani-
stan. Women could go back to work 
and to school. They were no longer 
forced to wear burqas; that was a mat-
ter of choice. 

A recent report from the United Na-
tions found that now nearly 3 million 
Afghan children are attending school, 
and 30 percent of these kids are girls. 

In fact, women took part in last 
month’s Loya Jirga, a national con-
ference to choose an interim govern-
ment, and four women were appointed 
to positions in the interim Afghan Gov-
ernment.

Earlier today, I had the pleasure of 
meeting these courageous women. I 
met them in the Senate. Habibha 
Surrabi is Minister of Women and Ref-
ugee Affairs in Afghanistan. She was a 
professor of pharmacy at Kabul Univer-
sity, but was forced to flee when the 
Taliban took over in 1996. In Pakistan, 
she worked for refugee organizations 
where she focused on the rights of 
women, education, human rights, 
health care, and sanitation. 
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After September 11, President Bush 

promised not only to fight al-Qaida in 
Afghanistan but here in Washington to 
work to restore peace and democracy 
in that war-torn country. The Presi-
dent promised promoting women’s 
rights in Afghanistan would be an im-
portant part of that mission. 

Although the Taliban has been rout-
ed and al-Qaida is on the run, Afghani-
stan is far from peaceful today. Some 
say the country is on the verge of a 
civil war as rival warlords battle for 
control of the countryside. 

Vice President Haji Abdul Qadir was 
assassinated 2 weeks ago. The inter-
national group, Human Rights Watch, 
reported local warlords are forcing 
young men to serve in their militias 
against their will. The United Nations 
has halted its return of refugees to 
parts of Afghanistan because of the in-
creased violence. 

On top of threats to their safety, 
families suffer from sabotage and from 
shortages of food, water, and health 
care because warlords are disrupting 
humanitarian aid deliveries. These hu-
manitarian aid deliveries are essential. 
If they cannot be made, then the coun-
try cannot proceed. 

Unfortunately, the gains Afghan 
women appeared to be making after the 
fall of the Taliban in many instances 
are simply an illusion. Afghan women 
continue to feel unsafe and most are 
afraid to remove their burqas. Many of 
the women who participated in the 
Loya Jirga a matter of weeks ago have 
been threatened and intimidated. Vio-
lence against women remains perva-
sive. They have no recourse or protec-
tion. 

Aid workers, foreigners, and Afghan 
women and children have been targeted 
for robberies, assaults, and rapes. I was 
told by the Minister of Women and Ref-
ugee Affairs with whom I met earlier 
today about some brutal things that 
have taken place in that country, such 
as a 14-year-old girl raped. I have it in 
my mind and it is hard to get it out. 
Women’s rights in Afghanistan will not 
be secure if there is no law or order. 

The ACTING PRESIDENT pro tem-
pore. The Senator’s time has expired. 

Mr. REID. I ask unanimous consent I 
be extended an additional 3 minutes 
and that same time be extended to the 
Republicans. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

Mr. REID. Mr. President, the rights 
of women in Afghanistan will not be se-
cure if there is no law and order in Af-
ghanistan. Afghanistan’s new govern-
ment does not have the resources, no 
matter what their will, to combat war-
lord infighting, banditry, and lawless-
ness while trying to reestablish insti-
tutions of a civil society that were de-
stroyed by the Taliban. 

Interim President Karzai has re-
quested international troops to help 
maintain order across the country. We 
have countries that are willing to come 
in and help. They have been told by our 

country that they should not come. Af-
ghan women say they feel safer when 
international peacekeeping troops are 
present. That is obvious.

United Nations Secretary Kofi Annan 
has called for more peacekeepers, and 
there has been a call by both parties 
for more peacekeepers in Afghanistan. 
Yet the Bush administration has not 
yet committed to increasing the num-
ber of troops engaged—in fact, they 
have pushed against it—in peace-
keeping, and they also refuse to allow 
the International Security Assistance 
Force, ISAF, to operate outside Kabul. 
We need these troops. We need this 
presence outside Kabul. Afghan is more 
than Kabul. It is a country that has 
great traditions and has a tradition of 
peace, except for the past 20 years. It 
can be reestablished. 

When President Bush began military 
operations in Afghanistan, he promised 
Afghanistan would have a stable, 
democratically elected government 
that can govern in peace. We should 
not be skeptical of his promises. He 
should follow through on the promises 
he made. President Bush owes that to 
the American people, but especially to 
the people of Afghanistan. We cannot 
let the people of Afghanistan down 
again, and we cannot allow either our 
allies or enemies to believe America 
does not stand by its promises. 

Today I call on the President of the 
United States to expand the Inter-
national Security Assistance Force im-
mediately to stop the violence, allow 
humanitarian aid to reach impover-
ished areas, and protect Afghan women 
and children. They need our help, Mr. 
President. 

The ACTING PRESIDENT pro tem-
pore. The Senator from Iowa. 

Mr. GRASSLEY. Mr. President, I 
have a Republican member who wishes 
to speak. I wonder if I can get a Demo-
cratic member to speak. If not, I will 
go ahead. Is there anyone waiting to 
speak on the Democratic side? If they 
are, I do not want to lose the time. 

Mr. REID. How much time do the Re-
publicans have now? 

The ACTING PRESIDENT pro tem-
pore. The Republicans have 10 minutes. 

Mr. GRASSLEY. I will proceed, Mr. 
President. 

The ACTING PRESIDENT pro tem-
pore. The Senator from Iowa.

f 

PRESCRIPTION DRUGS 

Mr. GRASSLEY. Mr. President, I 
wish to speak once again, before the 
vote this afternoon at 2:45 p.m., on the 
Graham prescription drug bill and 
point out that that bill sunsets in the 
year 2010. Also, it omits coverage of 
most drugs. First of all, the fact the 
bill sunsets on December 31, 2010, ought 
to be an overriding factor of how peo-
ple vote on this amendment. 

Pages 78 and 79 of the bill say ‘‘drug 
coverage must stop after December 31, 
2010.’’ That is section 1860(k), for people 
who want to look it up and verify what 
I am saying. 

The Graham-Miller-Kennedy bill 
would not provide, if enacted, a perma-
nent Medicare prescription drug ben-
efit. 

In the tripartisan bill, we are talking 
about a plan that is permanent. There 
is no sunset because we know that sen-
ior citizens on December 31, 2010, are 
not going to sunset themselves. They 
are going to need prescription drugs on 
January 1, 2001, just as much as they 
did on December 31, 2010. 

We have a bipartisan program that is 
permanent and continues drug cov-
erage in the future. Why? Because pre-
scription drugs ought to be a part of 
Medicare as much in the year 2002 as 
hospitalization was a very important 
part of Medicare in 1965. 

Medicare beneficiaries should under-
stand that there is no guarantee that a 
prescription drug plan being offered by 
Senators GRAHAM, MILLER, and KEN-
NEDY, will continue to cover their drug 
expenses after 2010. 

Some refer to this as a sunset, but I 
wish to make clear, as this chart 
points out very well, that this is just 
one very obvious big black hole in this 
program that will sunset in the year 
2010. Sunsetting a Medicare Program 
seems to be a very strange thing to do. 
Medicare is an entitlement program. 
Dependability has been one of its cen-
tral features. So why should a new drug 
benefit be any different than any other 
program that we have—hospitalization, 
doctor care, or other provisions in 
Medicare that we have had since 1965. 

There is no need to speculate as to 
why the sponsors sunset their program 
in 2010. It is a device to make the costs 
of the bill appear lower than it other-
wise would be. In other words, it is a 
mere gimmick. 

I point out another very crucial flaw 
with the Graham amendment and re-
strictive formularies that might keep 
beneficiaries from getting help with 
their medications that they and their 
doctor prefer. If we look at the 
tripartisan plan, any drug that is avail-
able, generic or patent that is avail-
able, what the doctor and what the pa-
tient decide is best for them is going to 
be available. There is a lower copay for 
generic drugs. We want to promote ge-
neric drugs over patented drugs if that 
is possible, but for sure we should not 
in any way limit the availability of 
drugs as is being done under the Demo-
crat plan. 

We have a poster that shows that 100-
percent brand name drugs, albeit ap-
proved by the FDA, are going to be 
available under the program we have in 
the tripartisan bill, but only 10 percent 
of the brand name drugs are covered by 
the Graham-Daschle-Kennedy plan, a 
Government-run process certain to be 
time consuming and bureaucratic. If a 
beneficiary wants to appeal the fact 
that the drug they want and their doc-
tor wants for them is not available 
under the Kennedy plan, it is possible 
to go through a Government appeal 
process to get the preferred drug cov-
ered. 
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Why should we put people to that 

test of bureaucratic decisionmaking 
when we have other programs that are 
available to make the drug that the 
doctor wants and thinks best for that 
patient? We do have that in the 
tripartisan plan. Controls on the phar-
macy that can participate in the pro-
gram, surely this is the biggest gap in 
coverage. 

In any case, the important point is it 
is going to take another act of Con-
gress to continue the program once it 
sunsets in the year 2010. Once a pro-
gram like this sunsets, it could be dif-
ficult to pass legislation which would 
be required to extend it. I do not think 
that is a particularly good deal for our 
seniors. Having a drug benefit that dis-
appears into a black hole is a terrible 
idea, as sunsetting is equivalent to dis-
appearing into a black hole. 

I would like to have Senators who 
are still in doubt about how they are 
going to vote this afternoon look at 
the tripartisan 21st century Medicare 
amendment as a reasonable alternative 
because it is bipartisan, because it is 
middle ground between the least expen-
sive and the most expensive plans. It is 
not a big cost to Medicare, and it is 
something that brings permanency and 
that is predictable well into the future 
for Medicare. That is what we should 
have, and that is what we have in the 
tripartisan drug plan. 

Any Senators on my side of the aisle 
who want to speak should get here 
soon. 

I reserve the remainder of my time.
Mr. FEINGOLD. Mr. President, I rise 

today in strong support of a com-
prehensive and affordable prescription 
drug benefit for America’s seniors. At 
the same time, we must modernize the 
entire Medicare benefits package by 
promoting regional equity in Medicare 
spending to ensure access to Medicare’s 
basic services. 

The absence of affordable prescrip-
tion drug coverage for most seniors is 
devastating, and we must address this 
issue with the same vigor that our 
predecessors in Congress brought to 
their effort to enact the original Medi-
care program. 

The addition of a prescription drug 
benefit will be the largest expansion of 
the Medicare program since it was ini-
tiated in 1965. But we should not sim-
ply add a benefit, we must get it right. 

Congress must pass an attractive 
benefit with an affordable premium 
and a provision on catastrophic costs 
that is an insurance policy for all 
Medicare beneficiaries. While I recog-
nize that the cost of any new benefit 
will be shared with Medicare bene-
ficiaries, any deductibles or co-pay-
ments must be low enough to ensure 
significant participation in the pro-
gram. 

I am very encouraged that my col-
leagues from Florida and Georgia have 
recognized the importance of a com-
prehensive benefit through the Medi-
care program. It is affordable, com-
prehensive, and reliable. I am particu-

larly supportive of their effort to fund 
a defined benefit with no deductible. 

While I am certainly open to working 
with my colleagues on the benefit 
structure, I am very concerned about 
proposals to enact this benefit outside 
the Medicare program that would 
amount to a privatized benefit. Past ef-
forts to offer privatized benefits out-
side the Medicare benefit structure 
have simply not worked in Wisconsin. 

The Medicare+Choice program has 
offered very few choices to most Wis-
consin seniors. While the structures of 
some of the private Medicare prescrip-
tion drug benefits are plainly different 
from the Medicare+Choice program, I 
remain concerned that states like Wis-
consin will end up with few choices. As 
with Medicare HMOs in the 
Medicare+Choice program, Wisconsin 
seniors will likely be faced with little 
choice with Medicare prescription drug 
HMOs. 

We must also harness the purchasing 
power of the Medicare program to en-
sure that the Federal Government gets 
a fair price for the prescription drug 
program. That’s the reason why I sup-
port the Hatch-Waxman reforms in the 
underlying bill. 

By closing a series of loopholes in the 
original Hatch-Waxman law, these re-
forms will increase competition by pre-
venting brand-name pharmaceutical 
firms from blocking generic drugs from 
entering the market. While I strongly 
support the original Hatch-Waxman 
law because it promoted competition 
and consumer choices, the reforms in 
the underlying bill will modernize the 
law and strengthen competition in the 
marketplace. 

If we simply allow pharmaceutical 
companies to dictate the price of pre-
scription drugs to consumers, the cost 
of the prescription drug benefit will 
skyrocket out of control. I am not ad-
vocating price controls. But we must 
ensure that taxpayers and Medicare 
beneficiaries get a fair price. 

And I have further concerns on behalf 
of American taxpayers, as each of the 
proposals we are likely to consider ac-
tually digs our deficit hole deeper at a 
time when our budget deficit already is 
getting worse every day. 

In its recently released mid-session 
review of the budget, the Office of Man-
agement and Budget estimates that the 
budget deficit for the current fiscal 
year, the one ending on September 30, 
will be a whopping $165 billion, and 
that includes the Social Security Trust 
Fund balances. 

If you look at the real budget def-
icit—the one that does not use the So-
cial Security Trust Funds to help mask 
our fiscal problems—the figure is $322 
billion. 

The projected $322 billion deficit for 
this year is just shy of the $340 billion 
deficit that we faced when I was first 
elected to the U.S. Senate in 1992. 

We spent the balance of the last dec-
ade climbing out of that deficit hole, 
and in the end, thanks to the virtuous 
cycle of fiscally responsible budget 

policies and a growing economy, we 
were able to balance our books and ac-
tually began to pay down some of the 
massive Federal debt that was racked 
up during the 1980s and early 1990s. 

But in the course of a little over a 
year, thanks in large part to the fis-
cally reckless tax cut enacted last 
year, the administration and Congress 
have squandered what was achieved 
during the previous eight years. 

Even OMB’s estimate of the real def-
icit over the next five years is over $1 
trillion! And that estimate may be 
based on overly optimistic assump-
tions. 

It is against that backdrop that we 
are now considering Medicare prescrip-
tion drug proposals. 

There is no doubt that we need to 
modernize Medicare by adding a pre-
scription drug benefit. I strongly favor 
such a reform. But we should find off-
sets to fund a drug benefit. 

It would be far better if we pay for 
this new program. Unless we pay for 
this needed reform, it will always be at 
risk of being severely cut back or even 
eliminated. Medicare beneficiaries can 
not rely on any drug benefit enacted 
under such circumstances, and we will 
do a disservice to them if we do so. 

We must enact a real prescription 
drug benefit, one that provides mean-
ingful help to seniors, and one which 
beneficiaries will know will be there 
for them when they really need it, not 
placed on the budget chopping block 
the instant it is enacted. 

Congress could achieve some of these 
cost savings by modernizing other as-
pects of the Medicare program. For ex-
ample, I am hopeful that the Senate 
will consider proposals to modernize 
the underlying Medicare program to 
promote regional fairness among Medi-
care beneficiaries. 

We must address Medicare’s discrimi-
nation against Wisconsin’s seniors and 
health care providers. The Medicare 
program should encourage the kind of 
high-quality, cost-effective Medicare 
services that we have in Wisconsin. By 
encouraging this high-quality, low-cost 
care, we may well achieve cost savings 
to the program and offset part of the 
cost of a prescription drug benefit. 

To give an idea of how inequitable 
the distribution of Medicare dollars is, 
imagine identical twins over the age of 
65. Both twins worked at the same 
company all their lives, at the same 
salary, and paid the same amount to 
the Federal Government in payroll 
taxes, the tax that goes into the Medi-
care Trust Fund. But if one twin re-
tired to New Orleans, LA, and the other 
retired in Madison, WI, they would 
have vastly different health care op-
tions under the Medicare system. The 
twin in Louisiana would get much 
more. 

For example, in most parts of Lou-
isiana, the first twin would have a wide 
array of options under Medicare. The 
high Medicare payments in those areas 
allow Medicare beneficiaries to choose 
between an HMO or traditional fee-for-
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service plan, and, because area health 
care providers are reimbursed at such a 
high rate, those providers can afford to 
offer seniors a broad range of health 
care services. The twin in Madison 
would not have the same access to 
care. Because of low Medicare pay-
ments in Madison, there is no option to 
choose an HMO, and there are fewer 
health care agencies that can afford to 
provide care under the traditional fee-
for-service plan. 

How can two people with identical 
backgrounds, who paid the same 
amount in payroll taxes, have such dif-
ferent options under Medicare? They 
can because the distribution of Medi-
care dollars among the 50 States is 
grossly unfair to Wisconsin, and much 
of the Upper Midwest. Wisconsinites 
pay payroll taxes just like every Amer-
ican taxpayer, but the Medicare funds 
we get in return are much less than 
what other states receive. 

The low payment rates received in 
Wisconsin are in large part a result of 
our historic high-quality, cost-effective 
practice of health care. In the early 
1980s, Wisconsin’s lower-than-average 
costs were used to justify lower pay-
ment rates. Since that time, Medi-
care’s payment policies have only wid-
ened the gap between low- and high-
cost states. 

I have introduced a package of legis-
lation that will take us a step in the 
right direction by reducing the inequi-
ties in Medicare payments to Wiscon-
sin’s hospitals, physicians, and skilled 
nursing facilities. At the same time, 
my proposals would establish pilot pro-
grams to encourage high-quality, cost-
effective Medicare practices. My pro-
posal would reward providers who de-
liver higher quality at lower cost. It 
would also require that the pilot states 
create plans to increase the amount of 
providers providing high-quality, cost-
effective care to Medicare bene-
ficiaries. 

Congress must modernize Medicare 
and add a prescription drug benefit. It 
should do so in a fiscally-responsible 
manner. And it must also restore basic 
equity to the Medicare program and 
stop penalizing higher quality pro-
viders of Medicare services. 

The issue before us is an important 
one. And it is important enough to do 
it right. 

Mr. THOMPSON. Mr. President, I 
rise today to discuss the important 
issue of adding a prescription drug ben-
efit to the Medicare program. As a part 
of the debate on this drug pricing bill, 
we are considering amendments to pro-
vide Medicare beneficiaries with cov-
erage for their prescription drug costs. 
This would be the largest expansion of 
any Federal entitlement program since 
Congress enacted Medicare in 1965. And 
as I listen to the debate, I am con-
cerned that this body is ignoring some 
very serious issues, namely the cost of 
what we are doing and whether we can 
afford to take this action given the 
current budget situation. 

I think each of us here today would 
agree that the Medicare program is 

outdated. If we were creating this pro-
gram from scratch right now, there is 
no question that we would include cov-
erage for prescription drugs. Medicines 
have become integral to the treatment 
of disease, in many cases replacing 
costly surgical procedures. However, in 
our desire to address one serious flaw 
in Medicare, I am concerned that we 
are missing the broader questions of 
the impact of our actions on future 
generations of taxpayers and on the 
sustainability of the Medicare pro-
gram. We cannot legislate in a vacuum. 

I want to begin my remarks by re-
minding my colleagues of the demo-
graphic time bomb we are facing in 
this country. The first wave of the 76 
million baby boomers will begin retir-
ing in 2008. Between now and 2035, the 
number of Americans over the age of 65 
will double. We will go from having 3.4 
workers to support Medicare and So-
cial Security beneficiaries today to 2.3 
workers by 2026. Not only is the over-65 
population growing rapidly, but they 
are living longer. Increased life expect-
ancy is a good thing, but it also has se-
rious implications for the Federal 
budget and entitlement spending. 

According to the Medicare Trustees’ 
most recent report to Congress, the 
Medicare Part A Trust Fund is sched-
uled to be in a cash deficit beginning in 
2016 and will go bankrupt in 2030. 
Spending on Medicare Part B, which 
covers outpatient services, is growing 
at a faster rate than our economy. 
Over the next 10 years, the Medicare 
trustees estimate that Part B spending 
will increase on average by 6.1 percent 
each year, compared to a growth rate 
in the economy of 5.1 percent per year. 
The Congressional Budget Office 
projects that Federal expenditures on 
Medicare, Social Security and Med-
icaid combined will grow from the cur-
rent 7.8 percent of GDP to 14.7 percent 
of GDP in 2030. I think it’s important 
to remember that the Federal Govern-
ment has generally taken no more than 
20 percent out of the economy in taxes 
to fund the government. Entitlement 
spending is moving dangerously close 
to that limit. 

David Walker of the General Ac-
counting Office testified before the 
Senate Budget Committee earlier this 
year, and he warned us that by 2030, ab-
sent any changes to Social Security 
and Medicare, there will be virtually 
no money left for discretionary spend-
ing such as national defense, education 
or law enforcement. This estimate does 
not take into consideration any new 
spending Congress may authorize, such 
as adding a Medicare prescription drug 
benefit or increasing Medicare pay-
ments to health care providers. As in-
adequate as the current Medicare pro-
gram may be, it is not sustainable even 
in its current form. 

In addition, I feel compelled to offer 
additional context to this debate. We 
all know that our world and budget sit-
uation have changed dramatically over 
the past 10 months. The latest projec-
tions from the Office of Management 

and Budget are that our deficit this 
year could reach $165 billion. In addi-
tion, the requirements of protecting 
our Nation and combating terrorism 
have placed urgent new claims on Fed-
eral resources. 

In fiscal year 2002, we will spend at 
least $29.2 billion on homeland secu-
rity. The supplemental appropriations 
bill would spend an additional $5.8 bil-
lion, bringing the total to nearly $38 
billion. The President’s budget request 
for fiscal year 2003 proposes spending of 
$37.7 billion for homeland security. 
This amount is double what we were 
spending on homeland security items 
prior to the September 11 attacks. The 
Brookings Institute recently rec-
ommended funding of $45 billion for fis-
cal year 2003 on homeland security. 

We are also in the process of consid-
ering the President’s proposal to create 
a new Department of Homeland Secu-
rity. The cost of creating this new de-
partment could be another billion dol-
lars. The truth is that we just don’t 
have a good notion of how much home-
land security spending will cost in the 
coming years, but we know that the 
costs will be tremendous, and we know 
that we must spend whatever it takes. 

On top of these security-related 
claims on our Federal resources, we 
need to remember that a majority of 
Congress just voted to increase spend-
ing on farmers by $90 billion above the 
current level over the next 10 years. I 
opposed that legislation, because I be-
lieve much of that money would be bet-
ter spent on other priorities, including 
a prescription drug benefit. And let us 
not forget that we voted in May to cre-
ate a new, $20 billion federal health 
care entitlement for workers displaced 
by trade. These things add up. We’re 
spending money we no longer have. 

I do believe that Congress should ad-
dress the needs of the one-third of sen-
iors who have no prescription drug cov-
erage now. But when I look at the cost 
of adding a prescription drug benefit, it 
is clear to me that there is just no in-
expensive way to provide seniors with a 
meaningful drug benefit. CBO projects 
that seniors’ spending on prescription 
drugs over the next 10 years will be $1.8 
trillion. That is 21 percent higher than 
CBO’s 10-year estimate from last year. 
Although two-thirds of that increase is 
due to the changing budget window, 
dropping the low-cost year, 2002, and 
adding the higher cost year, 2012, this 
projection still concerns me. 

The various Medicare prescription 
drug proposals we are debating have 10-
year cost estimates ranging from a low 
of $150 billion for the Hagel/Ensign, bill 
to $370 billion for the tripartisan bill, 
to as much as $600 billion for the 
Graham/Kennedy bill. Can we really 
rely on the accuracy of these numbers? 

Last year’s budget resolution set 
aside $300 billion over 10 years for 
Medicare modernization and a prescrip-
tion drug benefit. My colleagues on the 
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other side of the aisle strongly sup-
ported that $300 billion number as suf-
ficient to pay for a Medicare drug ben-
efit. If we were to trend that $300 bil-
lion forward one year, we would be 
looking at a $350 billion drug package. 
This year, the budget resolution that 
was reported by the Senate Budget 
Committee, but never passed by the 
full Senate, contains $500 billion over 
10 years for a Medicare prescription 
drug benefit and for increased Medicare 
provider payments and for providing 
health coverage to the uninsured. How 
is it that we are even considering a $600 
billion bill that would only provide 
prescription drug coverage? 

I am firmly in the camp of those who 
believe that we should not add a pre-
scription drug benefit to Medicare 
without also making much-needed 
changes to strengthen the program. 
The Medicare and Social Security 
Trustees advise us that we can make 
relatively small changes now to put 
the Medicare and Social Security pro-
grams on sound financial footing for 
the future. But, the longer we wait, the 
harder it will be. This debate over a 
Medicare prescription drug benefit pro-
vides us with an excellent opportunity 
to begin taking steps that will make 
Medicare sustainable over the long 
term. 

I want to commend the members of 
the tri-partisan group for their efforts 
to put us on the path toward a 
strengthened Medicare program. They 
have worked hard for more than a year 
to craft their bill to provide a reason-
able and permanent drug benefit, un-
like the proposal of my colleague from 
Florida. And, they have drafted the 
only proposal that makes any mean-
ingful improvements to the Medicare 
program. I believe that the tri-partisan 
proposal would provide greater secu-
rity for today’s seniors and for tomor-
row’s seniors. The new fee-for-service 
plan, Medicare Part E, would make the 
transition to Medicare more seamless 
for those Americans who are beginning 
to age into the Medicare program by 
providing them with a benefit that 
more closely resembles the private 
health plan they are used to. The tri-
partisan bill would also provide seniors 
with protection from unusually high 
health care costs for the first time. 

I am deeply disappointed that the Fi-
nance Committee has not been given 
the opportunity to mark up either the 
tri-partisan bill or any other Medicare 
prescription drug bill. It is a shame 
that the Majority Leader has decided 
once again to by-pass the committee 
process, which might have yielded a 
product that could garner the 60 votes 
needed to pass a Medicare prescription 
drug benefit. Even more important is 
that we would not be in the current 
parliamentary situation of needing 60 
votes to waive a budget point of order 
on these bills if the Senate had passed 
a budget this year. 

In the likely event that neither of 
two comprehensive prescription drug 
proposals garners 60 votes, then I would 

hope we could at least pass the Hagel/
Ensign proposal. The Hagel/Ensign 
amendment would provide the neediest 
seniors with assistance with their pre-
scription drug costs. It would allow all 
seniors to benefit from group dis-
counts. And, it would provide all sen-
iors with protection from unusually 
high drug costs. These benefits could 
be implemented immediately, and the 
proposal would buy us time to find bi-
partisan consensus on an affordable, 
comprehensive Medicare prescription 
drug benefit. 

I hope we can carry forward the spir-
it of the tri-partisan group and work 
together to address the needs of our 
seniors who lack prescription drug cov-
erage, bring Medicare into the 21st cen-
tury and set it on sound financial foot-
ing, and do so while recognizing the 
new budget world in which we live.

I suggest the absence of a quorum. 
The PRESIDING OFFICER (Mrs. 

CARNAHAN). The clerk will call the roll. 
The bill clerk proceeded to call the 

roll. 
Mr. GRASSLEY. Madam President, I 

ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. GRASSLEY. Madam President, I 
yield back our 3 minutes. 

The PRESIDING OFFICER. All time 
is yielded back. 

f 

CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING OFFICER. Morning 
business is closed. 

f 

EXECUTIVE SESSION 

NOMINATION OF RICHARD H. 
CARMONA, OF ARIZONA, TO BE 
MEDICAL DIRECTOR IN THE REG-
ULAR CORPS OF THE PUBLIC 
HEALTH SERVICE, AND SURGEON 
GENERAL OF THE PUBLIC 
HEALTH SERVICE 

CLOTURE MOTION 
The PRESIDING OFFICER. Under 

the previous order, the Senate will now 
go into executive session and proceed 
to the cloture vote on Executive Cal-
endar No. 921, which the clerk will re-
port. 

The bill clerk read as follows: 
CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the 
Standing Rules of the Senate, hereby move 
to bring to a close debate on Executive Cal-
endar No. 921, the nomination of Richard H. 
Carmona, of Arizona, to be the Surgeon Gen-
eral of the Public Health Service: 

Edward M. Kennedy, Debbie Stabenow, 
Tom Daschle, Harry Reid, Jack Reed, 
Richard J. Durbin, Barbara Mikulski, 
Patrick Leahy, Jean Carnahan, Tom 
Carper, Byron L. Dorgan, Paul 
Wellstone, Jon Corzine, Jeff Bingaman, 
Daniel Inouye, Kent Conrad.

The PRESIDING OFFICER. By unan-
imous consent, the mandatory quorum 
call has been waived. 

The question is, Is it the sense of the 
Senate that debate on Executive Cal-
endar No. 921, the nomination of Rich-
ard H. Carmona, of Arizona, to be Med-
ical Director in the Regular Corps of 
the Public Health Service, and to be 
Surgeon General of the Public Health 
Service, shall be brought to a close? 

The yeas and nays are required under 
the rule. 

The clerk will call the roll. 
The assistant legislative clerk called 

the roll.
Mr. NICKLES. I announce that the 

Senator from North Carolina (Mr. 
HELMS) and the Senator from Pennsyl-
vania (Mr. SPECTER) are necessarily ab-
sent. 

The yeas and nays resulted—yeas 98, 
nays 0, as follows:

[Rollcall Vote No. 185 Exe.] 

YEAS—98 

Akaka 
Allard 
Allen 
Baucus 
Bayh 
Bennett 
Biden 
Bingaman 
Bond 
Boxer 
Breaux 
Brownback 
Bunning 
Burns 
Byrd 
Campbell 
Cantwell 
Carnahan 
Carper 
Chafee 
Cleland 
Clinton 
Cochran 
Collins 
Conrad 
Corzine 
Craig 
Crapo 
Daschle 
Dayton 
DeWine 
Dodd 
Domenici 

Dorgan 
Durbin 
Edwards 
Ensign 
Enzi 
Feingold 
Feinstein 
Fitzgerald 
Frist 
Graham 
Gramm 
Grassley 
Gregg 
Hagel 
Harkin 
Hatch 
Hollings 
Hutchinson 
Hutchison 
Inhofe 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kerry 
Kohl 
Kyl 
Landrieu 
Leahy 
Levin 
Lieberman 
Lincoln 
Lott 

Lugar 
McCain 
McConnell 
Mikulski 
Miller 
Murkowski 
Murray 
Nelson (FL) 
Nelson (NE) 
Nickles 
Reed 
Reid 
Roberts 
Rockefeller 
Santorum 
Sarbanes 
Schumer 
Sessions 
Shelby 
Smith (NH) 
Smith (OR) 
Snowe 
Stabenow 
Stevens 
Thomas 
Thompson 
Thurmond 
Torricelli 
Voinovich 
Warner 
Wellstone 
Wyden 

NOT VOTING—2 

Helms Specter 

The PRESIDING OFFICER. On this 
vote, the yeas are 98, the nays are 0. 
Three-fifths of the Senators duly cho-
sen and sworn having voted in the af-
firmative, the motion is agreed to. 

The Senator from Arizona. 
Mr. MCCAIN. Thank you, Madam 

President. It is my understanding we 
are now in postcloture debate time; is 
that correct? 

The PRESIDING OFFICER. The Sen-
ator is correct. 

THE ANDEAN TRADE PREFERENCE ACT 

Mr. MCCAIN. Madam President, I 
want to take a few minutes to talk 
about the failure of the Congress to 
enact the Andean Trade Preference 
Act, the importance of this issue in our 
hemisphere, and the absolute criti-
cality of us acting before we go out for 
the August recess on the Andean Trade 
Preference Act. 

Madam President, America is facing 
a crisis in its relations with our Latin 
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neighbors. Political instability and a 
fierce backlash against free market re-
forms are hobbling friendly democratic 
governments across the region, with 
consequences that clearly endanger the 
democratic and free market tide that 
has swept the continent in the past 
decade. Yet partisan wrangling over 
other issues has prevented Congress 
from renewing the Andean Trade Pref-
erence Act, even though both Houses 
have approved it. It is time to stop the 
politics and send the President an An-
dean trade bill, immediately. 

Madam President, wrongly, the An-
dean Trade Preference Act has been 
linked to the larger issues of trade ad-
justment authority and other trade 
issues. I do not know why that is the 
case. 

Mr. REID. Parliamentary inquiry, 
Madam President. 

Mr. MCCAIN. Madam President, I 
have the floor. 

Mr. REID. Would my friend yield——
The PRESIDING OFFICER. The Sen-

ator declines the inquiry. 
Mr. REID. Will my friend yield for a 

question then?
Mr. MCCAIN. What is that? 
Mr. REID. The question I have——
Mr. MCCAIN. Do I have the floor, 

Madam President? 
The PRESIDING OFFICER. The Sen-

ator from Arizona has the floor and 
may decline to yield for an inquiry. 

Mr. MCCAIN. I decline to yield. 
I remind my colleagues that only a 

few years ago we in Washington were 
congratulating ourselves on living in a 
hemisphere that, with the exceptions 
of Cuba and Haiti, had embraced free-
dom and free markets after long years 
of military rule and statist economic 
policies. 

Although there remained deep pov-
erty, aggressive free market reforms 
were seen as the best way to improve 
the welfare of people across Latin 
America. 

Mr. REID. Madam President, regular 
order. 

Mr. MCCAIN. Expanded trade poli-
cies, including the Andean Trade Pref-
erence Act and America’s vision of a 
hemispheric trade area——

Mr. REID. I ask the Chair to call for 
the regular order. 

Mr. MCCAIN. Lent momentum to the 
Latin reform agenda, which produced 
real gains in people’s daily lives and 
provided a critical base for the consoli-
dation of democratic institutions and 
free markets. 

The PRESIDING OFFICER. The Sen-
ator from Nevada is calling for the reg-
ular order in debate. Under cloture, de-
bate must be germane. 

Mr. MCCAIN. I suggest the absence of 
a quorum. 

The PRESIDING OFFICER. The Sen-
ator from Arizona should confine his 
remarks to the question before the 
body. 

The clerk will call the roll. 
The bill clerk proceeded to call the 

roll. 
Mr. REID. Madam President, I ask 

unanimous consent the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. Madam President, I ask 
unanimous consent the Senator from 
Arizona be extended up to 15 minutes 
to speak on any subject he desires. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Arizona. 
Mr. MCCAIN. I thank my colleague 

from Nevada. I intend to be brief. 
I do believe this is an important 

issue. The other body is going out at 
the end of this week—in just 3 days. 
Unless we act on the Andean Trade 
Preference Act, it will have significant 
consequences, both socio and economic, 
in our hemisphere. 

I thank my colleague from Nevada 
for allowing me this time.

Today, as we look south, the picture 
is altogether more bleak, and deeply 
troubling in the eyes of both Ameri-
cans and the people of Latin America. 
Free market reforms are undergoing a 
crisis of legitimacy as a result of polit-
ical mismanagement, corruption and 
cronyism, and because many of the 
easy reforms have already been made. 
It is fair to place part of the blame on 
a failure of national leadership in parts 
of Latin America. But almost every 
government in the hemisphere has been 
democratically elected, and will be 
held democratically accountable. What 
is more worrisome, and within our 
power to change, is Washington’s 
hands-off policy toward some of the 
very partners we touted only a few 
years ago as a symbol of Latin Amer-
ica’s success, their policy accomplish-
ments made possible with the support 
of the United States. 

Today, as our friends in the Andean 
region grapple with the problems of 
poverty, terrorism, drug trafficking, 
and the forces of political extremism, 
leaders in Washington squabble over 
unrelated issues that hold up speedy 
passage of the Andean Trade Pref-
erence Expansion Act. This trade meas-
ure is not controversial. Were it to face 
an up-or-down vote, it would probably 
garner 90 votes of support. But a polit-
ical decision made with no consider-
ation of the plight of our Andean part-
ners—to bundle the noncontroversial 
ATPA into a trade package including 
trade promotion authority and trade 
adjustment assistance—is having stark 
consequences in Latin America at ex-
actly the same time as the backlash 
against reformist economic Ecuador, 
Colombia, and Peru. 

In Bolivia, the president of the coun-
try’s coca-growers’ association, an avid 
opponent of free market policies, won 
enough votes in the next presidential 
election to force a runoff against a 
more mainstream candidate, in defi-
ance of all pollsters’ predictions. In Co-
lombia, a new President with a historic 
mandate for change needs our support 
against the narcoterrorists that 
threaten his government; strangely, we 
provide the aid his government needs 
But not the trade that is so important 
to his people, and that costs America 

nothing. In Ecuador, political insta-
bility grows as the spillover from Co-
lombia’s war and the depth of poverty 
threaten state institutions. In Peru, a 
democratically elected president who, 
as an opposition leader, stood down a 
dictatorship has been forced by popular 
pressure to fire the very reformers 
within his cabinet who hold the key to 
his country’s development. America is 
not to blame for every setback on the 
road to free market, democratic gov-
ernance in Latin America. But we are 
to blame when we abdicate our respon-
sibility to advance our interests and 
support our friends with the trade pref-
erences that they believe to be critical 
to their economic future. 

Madam President, on Friday the New 
York Times ran a front-page story 
highlighting the growing political in-
stability that increasingly haunts 
Latin American leaders who under-
stand that their country’s development 
hinges on a reform agenda supported 
by the United States. The article 
traces a political rift over free-market 
reforms that runs straight down the 
continent, from Venezuela to Argen-
tina, and whose consequences threaten 
to upend the extraordinary progress 
Latin American reformers have made 
since they ended the era of military 
dictatorship and statist economics. I 
ask unanimous consent the Times arti-
cle be printed in the RECORD, as well as 
an opinion piece by John Walters, our 
drug czar, entitled ‘‘Just Say Yes to 
ATPA.’’

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

[From the New York Times, July 19, 2002] 
STILL POOR, LATIN AMERICANS PROTEST PUSH 

FOR OPEN MARKETS 
(By Juan Forero) 

The protest that shook this colonial city 
last month was very much like others in 
Latin America recently. There were Marxists 
shouting 60’s-era slogans, and hard-bitten 
unionists. But there was also Fanny 
Puntaca, 64, a shopkeeper and grandmother 
of six. Though she had never before pro-
tested, Ms. Puntaca said, she could not bear 
to see a Belgian company buy what she 
called ‘‘our wealth’’—the region’s two state-
owned electrical generators. So armed with a 
metal pot to bang, she joined neighbors in a 
demonstration so unyielding that it forced 
President Alejandro Toledo to declare a 
state of emergency here, suspend the $167 
million sale and eventually shake up his cab-
inet. ‘‘I had to fight,’’ Ms. Puntaca said 
proudly. ‘‘The government was going to sell 
our companies and enrich another country. 
This was my voice, my protest.’’

Across Latin America, millions of others 
are also letting their voices be heard. A pop-
ular and political ground swell is building 
from the Andes to Argentina against the dec-
ade-old experiment with free-market cap-
italism. The reforms that have shrunk the 
state and opened markets to foreign com-
petition, many believe, have enriched cor-
rupt officials and faceless multinationals, 
and failed to better their lives. 

Sometimes-violent protests in recent 
weeks have detailed the sale of state-owned 
companies worth hundreds of millions of dol-
lars. The unrest has made potential inves-
tors jittery,and whipsawed governments al-
ready weakened by recession. The backlash 
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has given rise to leftist politicians who have 
combined pocketbook issues and economic 
nationalism to explosive effect. Today the 
market reforms ushered in by American-
trained economists after the global collapse 
of Communism are facing their greatest 
challenge in the upheavals sweeping the re-
gion. ‘‘The most worrying reading is that 
perhaps we have come to the end of an era,’’ 
said Rafael de la Fuente, chief Latin Amer-
ican economist for BNP Paribas in New 
York. ‘‘That we are closing the door on what 
was an unsuccessful attempt to orthodox 
economic reforms at the end of the 90’s.’’

For at time the policies worked, and many 
economists and politicians say they still do. 
The reforms increased competition and 
fueled growth. Stratospheric inflation rates 
fell back to earth. Bloated bureaucracies 
were replaced with efficient companies that 
created jobs. The formula helped give Chile 
the most robust economy in Latin America. 
In Mexico exports quintupled in a dozen 
years. In Bolivia, poverty fell from 86 per-
cent of the population in the 70’s to 58.6 per-
cent today. 

Still, the broad prosperity that was prom-
ised remains a dream for many Latin Ameri-
cans. Today those same reforms are equated 
with unemployment and layoffs from both 
public and private companies, as well as re-
cessions that have hamstrung economies. 
‘‘We privatized and we do not have less pov-
erty, less unemployment,’’ said Juan Manuel 
Guillen, the mayor of Arequipa and a leader 
in the antiprivatization movement here. ‘‘On 
the contrary. We have more poverty and un-
employment. We are not debating theoreti-
cally here. We are looking at reality.’’ In-
deed, 44 percent of Latin Americans still live 
in poverty, and the number of unemployed 
workers has more than doubled in a decade. 
Tens of millions of others—in some countries 
up to 70 percent of all workers—toil in the 
region’s vast informal economy, as street 
vendors, for instance, barely making ends 
meet. Economic growth has been essentially 
flat for the last five years. 

Popular perceptions—revealed in street 
protests, opinion polls and ballot boxes—are 
clearly shifting against the economic pre-
scriptions for open markets, less government 
and tighter budgets that American officials 
and international financial institutions have 
preferred. A regional survey supported by 
the Inter-American Development Bank found 
last year that 63 percent of respondents 
across 17 countries in the region said that 
privatization had not been beneficial. ‘‘It’s 
an emotional populist attitude people have,’’ 
said Larry Birns, director of the Council on 
Hemispheric Affairs, a Washington-based 
policy analysis group. ‘‘It may not be rea-
soned, but it’s real, and it’s explosive and it’s 
not going to be easily contained by coming 
up with arguments that free trade is the 
wave of the future.’’

In Brazil, South America’s largest country 
and its economic engine, revulsion with 
American-led market orthodoxy has fueled 
strong support for the labor leader Luiz 
Inacio da Silva, known as Lula, who is now 
the front-runner in the October presidential 
election, to the chagrin of worried financial 
markets. In Paraguay protests last month 
blocked the $400 million sale of the state 
phone company by President Luis Gonzalez 
Macchi, whose government has been dogged 
by a dismal economy and corruption charges. 
This week deadly demonstrations led the 
president to declare a state of emergency. In 
Bolivia the country’s political landscape was 
redrawn this month when Evo Morales, an 
indigenous leader who promised to nation-
alize industries, finished second among 11 
candidates for president. This spring, the 
sale of 17 electricity distributors in Ecuador 
fell through in the face of political resist-

ance, a blow to a country that has adopted 
the dollar as its currency and is heavily de-
pendent on foreign investment. Meanwhile, 
in Venezuela, President Hugo Chavez’s left-
leaning government has been intent on scal-
ing back reforms, exacerbating the divisions 
that led to his brief ouster in April. The 
backlash in many of these countries gath-
ered momentum with the economic melt-
down in Argentina, which forced a change of 
presidents after widespread rioting in De-
cember.

While the causes are multifold, many Ar-
gentines blame the debacle on a combination 
of corrupt politicians and the government’s 
adherence to economic prescriptions from 
abroad that have left the country with $141 
billion in public debt, the banking system in 
ruins and one in five people unemployed. Ar-
gentines now look for possible salvation 
from Elisa Carrio, a corruption fighter in 
Congress who has been scathing in her criti-
cism of the International Monetary Fund. 
She is now the early favorite in the upcom-
ing presidential election. ‘‘This has created 
the backlash because now there’s a debate 
all around Latin America,’’ said Pedro Pablo 
Kuczynski, Peru’s former economy minister 
and a favorite of Wall Street who resigned 
under pressure last week. ‘‘Everywhere you 
look people say, ‘The guys followed the 
model and they’re in the soup. So obviously 
the model does not work.’ ’’

The backlash comes as foreign direct in-
vestment in Latin America has fallen steep-
ly, dropping from $105 billion in 1999 to $80 
billion in 2001. A big reason for the decline is 
that many big-ticket sales of state compa-
nies to private investors have already been 
completed. But economists like Mr. 
Kuczynski, who say market reforms must 
continue for capital-poor Latin economies to 
progress, are worried. Bolivia, for instance, 
was an early convert along with Chile in the 
1990’s to what is called the neoliberal model. 
It reined in loose monetary policies and 
shrank the government by unloading dozens 
of state-owned companies to private inter-
national investors. The results, particularly 
in taming inflation and reducing poverty, 
were impressive. 

But in one of Latin America’s poorest na-
tions, it is hard for Bolivian officials to talk 
about progress to the wide portion of the 
population that continues to live in grinding 
poverty and feels that entitlements the gov-
ernment once provided in the form of sub-
sidized rates for water and electricity have 
been stripped away. The better services that 
have accompanied the sale of state enter-
prises have left many indifferent, particu-
larly in impoverished areas where residents 
have invested their own money and sweat to 
string up electrical lines or put in water 
pipes and drainage. ‘‘Clearly if you’re poor 
and have no water, sewage and live in a rural 
area, having three long distance telephone 
companies when you have no phone lines 
doesn’t make a bean of difference,’’ Bolivia’s 
president, Jorge Quiroga, acknowledged in 
an interview. 

In Peru the resistance to privatization and 
market reforms is especially pronounced 
and, for its government, puzzling. Unlike 
most of Latin America, the economy here 
has steadily grown since Mr. Toledo’s elec-
tion in June 2001 as the government has con-
tinued sales of assets begun during the dec-
ade-long rule of Alberto K. Fujimori. Gov-
ernment officials say the program has been 
successful. Phone installation, which used to 
take years and cost $1,500 or more, now costs 
$50 and takes a day or two. Electrical serv-
ice, once shoddy and limited, has spread 
across the country. The privatization of 
mines, which is nearly complete, has im-
proved efficiency and output so much that 
employment in that sector and related ac-

tivities has increased to more than 60,000 
today from 42,000 in 1993. But government 
belt-tightening also led to widespread lay-
offs. Mr. Toledo’s government has been hit 
hard by protests and popular discontent, 
much of it fueled by its inability to alleviate 
poverty. Many have blamed the 
privatizations, seeing them as a vestige of 
the corruption-riddled presidency of Mr. 
Fujimiri, who is now in exile in Japan. 

Here in Arequipa, where the economy was 
already limping, when word came that the 
government was about to sell the two state-
owned electric companies, Egasa and Egesur, 
people recalled that Mr. Toledo had cam-
paigned on a pledge never to sell the compa-
nies to private owners. It did not matter that 
the government promised Arequipa half the 
sale price, and that the investor, the Brus-
sels-based Tractebel S.A., would invest tens 
of millions of dollars more to improve serv-
ices. The promises were not believed. Soon 
the workers federation, neighborhood organi-
zations and university students organized 
protests, suspecting that higher electricity 
costs and layoffs were on the way. ‘‘Thanks 
to our fight, our perseverance, the govern-
ment backed down,’’ Alejandro Pacheco, a 
leader in the protests here, told a roomful of 
supporters this week. ‘‘Now we need to do 
this in the rest of Peru.’’

[From the Hill, Mar. 20, 2002] 
JUST SAY YES TO ATPA 

(By John Walters) 
It is rare when an easy-to-understand, bi-

partisan foreign policy initiative that is em-
braced by all the countries involved and 
lauded by the Federal Government for its ef-
fectiveness is developed and passed into law. 
It is rarer still when such an initiative is al-
lowed to simply slip away due to legislative 
indifference or neglect. Yet that could be the 
fate of one of our most effective South Amer-
ican policy initiatives. 

On December 4, 2001 the Andean Trade 
Preferences Act (ATPA) expired. Although 
the House has voted to extend ATPA, the 
Senate has not yet acted. There is a tem-
porary duty deferral in place, but if it is al-
lowed to expire without being reauthorized, 
thousands of people in the Andean region 
will suffer—and we will have needlessly lost 
a valuable tool in our ongoing anti-drug ef-
forts. 

ATPA simultaneously furthers two impor-
tant policy goals: stimulating legitimate 
economic growth while destabilizing the 
drug trade. To make progress in the fight 
against illegal drug production we must pro-
vide alternative and expanded job opportuni-
ties to support economic growth and demo-
cratic institutions in the Andean region. For 
the past ten years, ATPA has been a power-
ful trade tool in the fight against illicit drug 
production and trafficking by successfully 
helping our Andean allies (Colombia, Bo-
livia, Ecuador and Peru) develop legitimate 
commercial exports as alternatives to the il-
legal drug industry—an industry that sup-
plies Colombia’s leading terrorist group, the 
FARC, with an estimated $300 million a year. 

ATPA’s benefits to the region’s develop-
ment are indisputable. In 1991, the last full 
year before ATPA was implemented, the 
United States imported $12.7 billion in total 
commodities from the Andean nations. In 
2000, the U.S. imported $28.5 billion in total 
commodities from these nations, a 125 per-
cent increase. One of the great successes tied 
to ATPA is the Andean region’s development 
of a robust flower industry—an industry that 
is especially important because of the large 
number of economically distressed people it 
employs. There are often as many as ten em-
ployees per hectare of flower-producing land 
involved in cultivating the flowers for ex-
port. ATPA has also generated significant 
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job opportunities in other industries, such as 
fruits and vegetables, jewelry, and elec-
tronics. These new jobs draw workers who 
otherwise might have been drawn to drug-
producing narco-terrorist groups for employ-
ment. 

Our economy has realized direct benefits 
from this program as well. Under ATPA, U.S. 
exports to the Andean region have soared, 
growing by nearly 65 percent to a total of 
$6.3 billion in 1999. 

Now that the House has voted, the Senate 
should act quickly. The passage of ATPA re-
iterates our commitment to helping the An-
dean region develop economic alternatives to 
drug crop production. We know that drug 
production in this region is tied to our coun-
try’s demand for these poisonous substances. 
But as we work to cut the demand for drugs 
in the United States, we must support our 
southern neighbors in their efforts to build 
their economies and promote democracy. 

Last week the House also passed H. Res. 
358, which expressed the support of Congress 
for the democratically elected government of 
Colombia and its efforts to counter ter-
rorism. I applaud their actions and whole-
heartedly agree that we must actively sup-
port our neighbors in Colombia and the An-
dean region. ATPA is a direct and tangible 
way for the United States to demonstrate 
this support. 

Letting ATPA lapse would not just be a 
missed economic opportunity; it would be a 
threat to regional stability. Our goal is to 
help these countries create an economic and 
social environment in which legitimate in-
dustry, rather than narcotics cultivation and 
trafficking, is the norm. We have the oppor-
tunity to help our neighbors build and ex-
pand their economies and democratic insti-
tutions. Renewing ATPA is a top regional 
priority and a top anti-drug priority. I urge 
the Senate to act quickly.

Mr. MCCAIN. Renewing the Andean 
Trade bill is the most immediate ac-
tion we could take to remind our part-
ners in the region of our commitment 
to reform and free markets. Unfortu-
nately, Congress’ inaction on ATPA is 
rightly viewed by our friends in the re-
gion as a symbol of America’s unfortu-
nate disregard for their plight in this 
difficult time. It is time we paid atten-
tion. I urge immediate action from the 
conferees to the trade bill to separate 
out and pass ATPA. This issue is crit-
ical to American leadership and eco-
nomic growth in the Andean region, as 
its leaders will tell anyone who listens. 
America has too much at stake to turn 
our back on our Andean partners, who 
confront threats from terrorists, drugs, 
and poverty that threaten their gov-
ernments and their people’s future. Our 
friends in Peru, Colombia, Ecuador, 
and Bolivia cannot wait much longer. 

Madam President, I do not want to 
hold up the progress of the Senate on 
this important prescription drug bill. 
But I think it is generally regarded as 
factual that we will probably not pro-
vide trade promotion authority or 
trade adjustment authority to the 
President of the United States before 
the other body goes out at the end of 
this week. That would be a terrible 
mistake. 

I will come to the floor on Wednesday 
or Thursday and ask consent that we 
move, take up, and pass the Andean 
Trade Preference Act. I believe that is 
probably the only way we will get this 

done before the Congress goes out for 
the August recess. 

We have a serious situation in our 
hemisphere from Mexico to the Tierra 
del Fuego. Argentina, once the fifth 
largest economy in the world, is facing 
an economic crisis of incredible propor-
tions. Venezuela is in a chaotic socio-
economic situation. Peru, Bolivia, and 
Ecuador are all in various stages of ex-
treme difficulties. Colombia is in the 
midst of a civil war which at least, if 
they are not losing, they are probably 
not winning either. 

This is a modest proposal. I have 
been visited by the leaders of these 
countries, and they say the following: 
We do not want aid, but we do want 
trade. 

This is a trade agreement that was 
made by the first Bush administration. 
It should clearly be passed. It would 
get 90 votes in this body if it were up 
by itself. We should address it, move it 
forward, and do these nations a small 
favor. We could pay a very heavy pen-
alty in terms of socioeconomic difficul-
ties in our own hemisphere if we do not 
act quickly on this issue. 

Mr. NICKLES. Will the Senator 
yield? 

Mr. MCCAIN. I am glad to yield. 
Mr. NICKLES. Madam President, I 

wish to be associated with my friend 
and colleague from Arizona and thank 
him for his tenacity in raising this 
issue. The Senate is being very irre-
sponsible in not passing the Andean 
Trade Preference Act. 

I thank the Senator from Arizona. I 
will be happy to join him in making 
that unanimous consent request and 
ask that our colleagues join us in help-
ing these four allies. I appreciate our 
friend from Arizona bringing the mat-
ter to the attention of the Senate. 

Mr. MCCAIN. I thank my friend from 
Oklahoma. I hope we won’t have to do 
it. We owe it to these very great allies 
of ours in a very difficult time to act 
before we go out. The other body goes 
out at the end of this week. 

I thank my colleague from Nevada 
for his indulgence. I thank my col-
leagues for their indulgence, and I 
yield the remainder of my time.

Mr. KENNEDY. Madam President, I 
commend our Senate leadership for 
moving so promptly to the consider-
ation of the nomination of Dr. Richard 
Carmona to be Surgeon General of the 
United States. 

Today, the U.S. Senate is in the 
midst of an historic health care debate. 
So it is appropriate that we consider at 
this time a nominee to this position of 
such crucial importance to the public 
health. 

The Surgeon General is our Nation’s 
doctor. He is our country’s principal of-
ficial on health care and health policy 
issues. He is the leader of the Public 
Health Service and the Service’s Com-
missioned Corps, one of the seven uni-
formed services of the United States. 

In fact, almost exactly 204 years ago, 
the Public Health Service was created 
on July 16, 1798. President John Adams 

signed a law creating what was then 
called the Merchant Hospital Service 
for the care of sick or injured merchant 
seamen. Boston was the site of the first 
such facility, but the Service soon ex-
tended through the Great Lakes, the 
Gulf of Mexico and to the Pacific. 

As our country grew in the 19th cen-
tury, so did the Service. It was Service 
physicians who inspected the immi-
grants who arrived at Ellis Island. 
Even then, the Surgeon General was at 
the head of national disease prevention 
campaigns against cholera, tuber-
culosis, and smallpox. 

When the Service was renamed the 
Public Health Service in 1912, it was 
the Surgeon General who was at the 
forefront in combating the great influ-
enza epidemic of 1918. At a time when 
modern medicine was in its infancy, 
this epidemic took more than 600,000 
lives, the worst epidemic in American 
history. 

I raise this history to make a simple 
point. The Surgeon General has been, 
and continues to be, one of the most 
important job in our National Govern-
ment. Our Nation has faced extraor-
dinary public health threats in the 
past, and today, the challenges are just 
as grave. 

Once, the threat was cholera. Today, 
it is AIDS. Smallpox threatened our 
cities in the 19th century. Today, it is 
bioterrorism. It will be the Surgeon 
General who will continue to promote 
and protect the health of all Ameri-
cans. 

Over the years, our country has been 
blessed with courageous and outspoken 
Surgeons General. They did not allow 
politics to blunt their work to alert the 
public to health threats. By speaking 
the truth about public health, they en-
abled millions of our fellow citizens to 
live longer, fuller lives. 

We remember Dr. David Satcher’s 
work on mental health and against the 
tobacco industry, and Dr. C. Everett 
Koop’s historic leadership on AIDS. 
There is Dr. Julius Richmond’s pio-
neering work on Head Start and, of 
course, Dr. Luther Terry’s landmark 
report on smoking. 

These are big shoes to fill. But today, 
our country needs another such cham-
pion of public health. We need a strong 
and independent Surgeon General who 
will put public health first, and leave 
politics and ideology well behind. 

In this new century of the life 
sciences, the Surgeon General must 
help us take the breakthroughs at the 
lab bench and ensure they improve the 
lives of all Americans. He must lead 
our country in preventing tobacco use 
by our children and youth, expanding 
access to health care, ending dispari-
ties in health care among our nation’s 
communities, improving childhood im-
munization rates, preparing for the 
threat of bioterrorism, and preventing 
the spread of the AIDS epidemic.

These are heavy responsibilities, and 
they demand an individual of extraor-
dinary expertise and experience, who 
has demonstrated a strong commit-
ment to improving the public health. 
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Dr. Carmona comes to us with an im-

pressive background. He has taken on 
many important responsibilities. He is 
a trauma surgeon, a decorated police 
officer, a former health care adminis-
trator, and a former Green Beret. He is 
a father of four children. In addition to 
his heroic service in the Army and as a 
law enforcement officer, Dr. Carmona 
made his professional mark in the 
fields of trauma care and bioterrorism 
preparedness. 

The Committee carefully considered 
Dr. Carmona’s nomination. In both his 
oral testimony and in response to writ-
ten questions from the Committee, he 
satisfactorily addressed all the tough 
questions that would be expected for 
someone nominated to this important 
position. 

Dr. Carmona impressed us with his 
commitment to preventive health, and 
made particularly clear his intention 
to aggressively oppose tobacco use by 
our children and youth and to combat 
the HIV/AIDS epidemic. 

Dr. Carmona is a trauma surgeon and 
nurse by training. But he has assured 
us that he will also listen to, and learn 
from, the greater public health com-
munity. There is an army of health 
professionals and educators in our 
country eager to help him do his job. 
Theirs is an army waiting to be led in 
the campaign for better health. 

I would close by noting that Dr. 
Carmona is endorsed by the National 
Safe Kids Campaign, the National Alli-
ance for the Mentally Ill, the American 
Medical Association, the American 
Dental Association, and the National 
Hispanic Medical Association. 

For these reasons, I support Dr. 
Carmona to be Surgeon General of the 
United States, and encourage my col-
leagues to vote in favor of his nomina-
tion. 

Mr. KYL. Madam President, I rise in 
support of the nomination of Dr. Rich-
ard Carmona to be Surgeon General. He 
is clearly the person we need at this 
critical time for this position. 

Dr. Carmona is exceptionally quali-
fied for this important position. The 
President has announced that the new 
Surgeon General will address a number 
of important health issues, among 
them, helping America prepare to re-
spond to major public health emer-
gencies, such as bioterrorism. 

Dr. Carmona’s education and exten-
sive career in public service have pre-
pared him to lead ably on all health 
issues facing Americans today. He re-
ceived his medical education from the 
University of California at San Fran-
cisco and a Masters of Public Health at 
the University of Arizona. He is cur-
rently a Clinical Professor of Surgery, 
Public Health, and Family and Com-
munity Medicine at the University of 
Arizona, as well as Chairman of the 
State of Arizona Southern Regional 
Emergency Medical System. Dr. 
Carmona has published numerous 
scholarly articles on such varied sub-
jects as emergency care, trauma care 
and responses to terrorism. 

He is also currently a Deputy Sheriff 
in the Pima County Sheriff’s Depart-
ment SWAT team and the National As-
sociation of Police Organizations 
named him the Nation’s Top Cop in 
2000. 

Dr. Carmona has also been an admin-
istrator of a community hospital. Addi-
tionally, he was a Special Forces Medic 
and served in Vietnam, where he re-
ceived the Bronze Star, two Purple 
Hearts, and a Combat Medical Badge. 

As you can tell, Dr. Carmona not 
only has the medical experience to be 
Surgeon General, but also other exper-
tise that will be necessary for the Sur-
geon General position at this crucial 
time. Unfortunately, one of the key 
areas Dr. Carmona will be involved in 
is bioterrorism. He will provide valu-
able leadership in helping to prepare 
the United States for possible future 
attacks. It is very important for Amer-
ica to be able to turn to trusted leaders 
if such a terrible event should occur 
and Dr. Carmona has the experience 
and skills necessary to respond to such 
events. 

I have no doubt that Dr. Carmona 
will be an excellent Surgeon General 
and help our nation deal not only with 
bioterrorism, but other pressing issues 
such as alcohol and drug abuse, and 
overcrowding in hospital emergency 
rooms. Dr. Carmona will also be able to 
bring guidance in these other critical 
areas. His experience in trauma care 
will help guide him in dealing with the 
multitude of problems that are affect-
ing hospital emergency rooms. I urge 
every Senator to support his confirma-
tion. 

Mr. DOMENICI. Madam President, I 
rise today in support of Dr. Richard 
Carmona, the President’s nominee to 
be the Surgeon General of the United 
States. 

The job of Surgeon General is a chal-
lenging and evolving one. The tradi-
tional requirements of disease preven-
tion and health promotion continue to 
be vitally important. We must have a 
Surgeon General who is qualified and 
prepared to address these issues. 

However, in this post-September 11 
world, being the chief Public Health 
Officer also involves addressing the 
very real threat of bioterrorism. There-
fore, it is imperative that our Surgeon 
General have the background and abil-
ity to deal with this new threat. 

Fortunately, the President selected a 
candidate for this position who is 
uniquely qualified to address all of 
these requirements of the job. I won’t 
attempt to recite all of his numerous 
accomplishments and qualifications, 
but I would like to briefly touch on a 
few, simply to illustrate why I believe 
this is the right man at the right time 
for this job. 

Dr. Carmona’s educational back-
ground, with a medical degree and a 
Masters in Public Health, provides a 
solid foundation. It is his experience, 
however, that solidifies his qualifica-
tion for this position. 

Dr. Carmona has a tremendous 
amount of hands-on experience as a 

trauma surgeon, professor, and medical 
director of the Arizona Department of 
Public Safety Air Rescue Unit. His ex-
perience as a professor at the Univer-
sity of Arizona has given him the op-
portunity to teach about public health, 
surgery, and family and community 
medicine. As a result, he has spent a 
great deal of time dealing with those 
more traditional aspects of the job. 

As for the more recent responsibil-
ities that come with being named Sur-
geon General, Dr. Carmona has been 
working on the issue of bioterrorism 
since the mid-1990’s. He has worked to 
develop seminars on bioterrorism for 
medical students. Furthermore, he rec-
ognizes the importance of coordinating 
the schools of public health with other 
local agencies to prevent and respond 
to potential threats. 

While I could spend much more time 
touting the qualifications of Dr. 
Carmona, I will instead end by saying I 
am thankful that this remarkable 
American has answered the President’s 
call to serve. 

As a New Mexican, I am pleased to 
extend a neighborly welcome to some-
one else from the great Southwest. As 
a U.S. Senator, I am proud to cast my 
vote to confirm him as the Surgeon 
General of the United States. 

Mr. MCCAIN. Madam President, I rise 
in strong support of the nomination of 
Dr. Richard Carmona to be Surgeon 
General of the United States. 

Dr. Carmona’s inspiring story is the 
living embodiment of the American 
dream. A high school dropout, Richard 
Carmona first served our nation with 
the Special Forces in Vietnam, where 
he became a decorated Green Beret. 
Upon his return, he obtained his high 
school equivalency and became the 
first member of his family to graduate 
from college. He went on to become a 
nurse and later enrolled in medical 
school, specializing in trauma surgery. 

When he graduated, Dr. Carmona re-
located in Tucson, Arizona, and estab-
lished southern Arizona’s first trauma 
center. Later he continued his edu-
cation, obtaining a master’s degree in 
public health from the University of 
Arizona, where he now serves as a 
member of the faculty. As a professor, 
Dr. Carmona shares his knowledge and 
experience in clinical surgery, public 
health and community medicine with 
our nation’s future doctors. 

Always in pursuit of more challenges, 
in 1986, Dr. Carmona joined the Pima 
County Sheriff’s Department as a sur-
geon and a part-time SWAT team lead-
er. Today, Dr. Carmona is a celebrated 
Deputy Sheriff. In fact, he has received 
the honor of ‘‘Top Cop’’ from the Na-
tional Association of Police Organiza-
tions, and is one of the most decorated 
policemen in Arizona. 

In addition to his service, Dr. 
Carmona is a motivating community 
leader. He has stressed the importance 
of local preparedness, and warned of 
the dangers of a biological assault long 
before September 11. After the terrorist 
attacks, Dr. Carmona recognized the 
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psychological impact of the events on 
Tucson residents, and coordinated a 
team of mental health experts to assist 
them in dealing with the associated 
trauma. Due to his bioterrorism experi-
ence, he was also put in charge of im-
plementing southern Arizona’s bio-
terror and emergency preparedness 
plans. 

Although Arizona will surely miss 
this phenomenal man, and I know he 
will miss Arizona, in Richard Carmona, 
our nation will gain an invaluable lead-
er. With his military and law enforce-
ment background, coupled with his 
demonstrated commitment to public 
health and community preparedness, 
Dr. Carmona is extraordinarily, per-
haps uniquely qualified to address the 
needs of our nation as Surgeon Gen-
eral. 

I urge all of my colleagues to favor-
ably support this outstanding nominee. 

The PRESIDING OFFICER. Is there 
further debate on the nomination? If 
not, without objection, the nomination 
is confirmed. 

The nomination was confirmed. 
Mr. KENNEDY. I ask unanimous con-

sent that the motion to reconsider the 
vote by which the nomination was con-
firmed be laid upon the table, and the 
President be immediately notified of 
the action. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

LEGISLATIVE SESSION 

The PRESIDING OFFICER. The Sen-
ate will now return to legislative ses-
sion. 

The Senator from Oklahoma. 

f 

PRESCRIPTION DRUGS 

Mr. NICKLES. Madam President, 
how much time remains on both sides 
on this issue? 

The PRESIDING OFFICER. Forty-six 
minutes. 

Mr. NICKLES. Does that include 46 
minutes prior to the lunch break? Is it 
23 minutes a side? 

The PRESIDING OFFICER. It is 
evenly divided.

f 

A PRESCRIPTION DRUG BENEFIT 

Mr. NICKLES. I will be brief and 
yield myself 5 minutes. 

Madam President, I hope this week 
the Senate will be able to pass a posi-
tive prescription drug proposal. It may 
be mission impossible. I wish that was 
not the case. 

If we would have done it the ordinary 
way, the regular way, the way we have 
handled almost all Medicare bills in 
the last 20-some years, every single one 
except for one, it would have gone 
through the Finance Committee and 
been reported out with bipartisan sup-
port. Frankly, that bill would have 
been the basis, the foundation for re-
porting a bill that would eventually be-
come law. 

Unfortunately, we were not allowed 
to do that in this case. This particular 
bill happens to be probably the most 
important and the most expensive ex-
pansion in Medicare history, more ex-
pensive than any other changes and 
amendments we have made to Medicare 
since its creation in 1965. Yet we 
haven’t had a hearing in committee on 
this proposal or the other proposals. 
We haven’t had a markup. We had some 
bipartisan meetings, but we didn’t have 
a chance to have a bipartisan markup. 
Maybe it is because it was likely that 
the product to be reported wouldn’t 
have been what the majority leader 
wanted. It would have been a majority 
of the members of the Finance Com-
mittee. 

I am very troubled by what we see in 
the Senate time and time again. If we 
have a committee that may not report 
something that the majority leader 
wants, we don’t let the committee 
work. That happened earlier this year 
when we had a very extensive, expen-
sive energy bill. Twenty-one members 
of the Energy Committee didn’t get to 
offer an amendment. Now we have 19 
members of the Finance Committee 
who have not reviewed this product or 
didn’t have a markup on this product. 

We are going to be voting at 2:45 on 
a bill that was introduced by Senator 
GRAHAM and Senator KENNEDY and 
Senator DASCHLE and others. It is 107 
pages. The committee has not reviewed 
this. We didn’t have a hearing on it. 

I guess we now have somewhat of a 
scoring by the Congressional Budget 
Office, and they say it is $594 billion 
over the next 10 years. We find out it 
doesn’t go 10 years. This is a benefit 
that is started but stopped. It doesn’t 
start until the year 2005, but it stops in 
the year 2010. So we are going to pay 
part of your prescription drugs, but we 
are going to stop after a few years. 

I find that to be very hypothetical at 
best. In fact, it wouldn’t happen. Once 
you start an entitlement program, you 
never stop it, especially one that would 
be as popular as this. 

But what are we starting? Some of us 
were estimating that the Democrat 
proposal, as originally outlined—I say 
‘‘the Democrat proposal’’; Senator 
GRAHAM and some Democrats are sup-
porting other proposals, but the 
Graham-Kennedy-Daschle proposal was 
going to be a lot more expensive than 
$600 billion. 

Keep in mind the budget we passed 
with bipartisan support last year called 
for $300 billion. Keep in mind the Presi-
dent requested $190 billion. Yet now we 
find one at 600. I thought it would be 
more expensive. The reason why it is 
not is because they decided to ration 
prescription drugs. 

If our colleagues would look on page 
62, it says: 

The eligible entity [health plan] shall 
. . . include . . . at least 1 but no more 
than 2 brand name covered outpatient 
drugs from each therapeutic class as a 
preferred brand name drug in the for-
mulary. 

In other words, you can come up with 
one, maybe two drugs in each thera-
peutic class. For arthritis there must 
be a dozen drugs. For blood pressure 
there must be at least eight or nine or 
ten brand name drugs. Only one or two 
are going to get payment. The rest of 
it, you are on your own. If you are not 
the Government-chosen drug, I am 
sorry patients, you don’t get any help 
from the Federal Government. You 
don’t get any help from this new drug 
benefit. You are out of luck. You are 
on your own. 

The beneficiary is responsible for the 
negotiated price of the nonformulary 
drug: 

In the case of a covered outpatient 
drug that is dispensed to an eligible 
beneficiary, that is not included in the 
formulary established by the eligible 
entity for the plan, the beneficiary 
shall be responsible for the negotiated 
price for the drug. 

In other words, beneficiary, you pay 
100 percent. You choose or take the 
Government-selected drug, which 
would be a very small percent. Maybe 
that would cover about 10 percent of el-
igible drugs in the entire population. If 
you don’t get that drug, you are out of 
luck. You are responsible for 100 per-
cent. 

I could go on and on. We are limited 
on time. I have several speakers on our 
side who wish to address this. This is 
one of many serious mistakes that are 
in this bill. It is one of the mistakes we 
made by following the process of not 
marking it up in committee. I am sure 
if it had been discussed in the Finance 
Committee, we would have modified it. 
Unfortunately, we didn’t have that 
chance. 

If I thought this were going to pass, 
we would be talking about it a lot more 
because it has several fatal flaws that 
would be very injurious to America’s 
health. It would mean rationing of pre-
scription drugs; certainly something 
that we don’t want to do. 

I urge my colleagues to vote no on 
the Graham-Daschle-Kennedy amend-
ment at 2:45. 

I yield the floor.

f 

GREATER ACCESS TO AFFORD-
ABLE PHARMACEUTICALS ACT 
OF 2001—Resumed 

The PRESIDING OFFICER. The 
clerk will report the bill. 

The assistant legislative clerk read 
as follows:

A bill (S. 812) to amend the Federal Food, 
Drug and Cosmetic Act to provide greater 
access to affordable pharmaceuticals.

Pending:
Reid (for Dorgan) Amendment No. 4299, to 

permit commercial importation of prescrip-
tion drugs from Canada. 

Graham Amendment No. 4309, to amend 
title XVIII of the Social Security Act to pro-
vide coverage of outpatient prescription 
drugs under the medicare program. 

Hatch (for Grassley) Amendment No. 4310, 
to amend title XVIII of the Social Security 
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Act to provide for a medicare voluntary pre-
scription drug delivery program under the 
Medicare program, and to modernize the 
Medicare program.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts is recognized. 

Mr. KENNEDY. Madam President, I 
point out to my friend from Oklahoma 
that there are no provisions in his bill 
that are going to require the insurance 
companies to provide more than two 
drugs in any therapeutic group in a for-
mulary. There is none. What is beyond 
that is what the cost will be. 

In our bill, if the doctor recommends 
that a patient have a particular brand 
name drug that is not on the for-
mulary, the patient can have it. We 
write in our bill how much that patient 
will pay, which is $40. But there is no 
such provision in the bill the Senator 
is talking about. 

The Senator cannot show in his bill 
what the premiums are, what the cost 
is for premiums, deductibles, or the 
copay. It is going to be what the insur-
ance company wants to do. It is a 
blank check for the insurance compa-
nies. There is no provision in there 
that indicates what the costs will be. 
That is the big difference. 

Under the Graham proposal, which 
was spelled out in great detail last 
evening by Senator GRAHAM and oth-
ers, beneficiaries will be able to get 
that off-formulary drug, and the price 
will be $40. 

On page 29:
Treatment of medically necessary nonfor-

mulary drugs will be whatever is medically 
necessary.

Madam President, I withhold the re-
mainder of my time.

Mr. NICKLES. Madam President, I 
believe under the unanimous consent 
request, we had Senator GREGG man-
aging the time. Senator GRASSLEY will 
manage the remainder of the time. 

Mr. KENNEDY. I yield 15 minutes to 
the Senator from Iowa. 

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized. 

Mr. HARKIN. Madam President, I 
was listening to the comments made by 
my friend from Oklahoma. It is too bad 
he wasn’t here in 1965 because he could 
have joined the chorus of voices on 
that side of the aisle that argued 
against Medicare. He would have fit 
right in. If you read the debate, it is al-
most like listening to it again. So it is 
too bad my friend wasn’t here in 1965. 
He could have led the charge against 
Medicare. 

Mr. NICKLES. Will the Senator 
yield? 

Mr. HARKIN. I only have 10 minutes. 
Mr. NICKLES. I was wondering why 

you were guessing what I might have 
done in 1965. 

Mr. HARKIN. I am just taking it 
from your approach here because you 
want to basically—what the Senator is 
saying is he wants to turn this over to 
the insurance companies. A lot of peo-
ple wanted to do that in 1965, to turn 
Medicare over to the insurance compa-
nies. 

Mr. NICKLES. If the Senator will 
yield further——

Mr. HARKIN. I will yield when I get 
done. 

Mr. NICKLES. I would appreciate it, 
if my colleague is questioning my mo-
tives——

Mr. HARKIN. The point is, the Sen-
ator from Oklahoma and other people 
on that side are saying turn it over to 
the insurance companies. He talks 
about rationing, but what the Repub-
licans want to do is give private insur-
ers a free ride, charge seniors whatever 
they want, and then they will be able 
to tell them what drugs they take. 
That is what the insurance companies 
do now anyway. 

Look at the debate on Medicare. 
Turn it over to the insurance compa-
nies. You can just go back to 1935 and 
look at the debate on Social Security. 
We have heard the same echoes all the 
time down through the years that we 
cannot do this. Well, it is time we do 
it. It is time we make good on the 
promise to 44 million Americans who 
rely on Medicare. 

The choice is very clear: You either 
do it under Medicare, which is proven 
and has a proven track record; it cuts 
out all of the middlemen in the middle 
ground and gets the drugs right to sen-
iors, or you can go in the other direc-
tion and say we will do it through the 
insurance companies, which is exactly 
what the bill on the Republican side 
proposes to do. 

I know a little bit about this person-
ally. My father was quite old when I 
was born. When I was in high school, 
my father was already in his late six-
ties, and he had worked just enough 
quarters to qualify for Social Security. 
He worked most of his life in coal 
mines, but during the war and right 
after the war he worked enough just to 
qualify for Social Security. But he 
would get sick every winter. We didn’t 
have drug coverage. He would go to the 
hospital, and thank God for the Sisters 
of Mercy, who would take care of him 
and send him back home again. I hap-
pened to be in the military in 1965 
when Medicare passed. I came home on 
leave and saw my father, and he had 
his Medicare card. Head held high, he 
could go in and be taken care of with-
out relying on charity. But the one 
thing that was missing was prescrip-
tion drugs. 

My father is long gone, but for others 
since that time, the one thing that is 
missing is prescription drugs. I have 
never been able to understand why it is 
that if you get sick and you go to the 
hospital, Medicare pays for all your 
drugs, but if you want to stay healthy, 
stay at home, Medicare won’t pay for 
your drugs. That has never made sense 
to me. It seems to me you would want 
to get the drugs to the elderly to keep 
them as healthy as possible, to keep 
them at home, so they don’t go to the 
hospital. 

My friend from Oklahoma mentioned 
rationing. We hear rationing, ration-
ing. I say to my friend, go to Iowa right 

now and talk to the low-income elderly 
in Iowa. Here is their rationing. They 
cannot pay for their prescription drugs. 

Mr. NICKLES. Will the Senator 
yield? 

Mr. HARKIN. They cut them in half, 
or they decide whether or not to pay 
their heating bills in the winter or 
take their drugs; and when they have 
to cut back on their drugs, they get 
sicker and sicker, and they go to the 
hospital, and of course then Medicare 
pays for all their drugs. 

Mr. NICKLES. Will the Senator 
yield? 

Mr. HARKIN. I said I will yield when 
I get through with my statement. 

So the Graham-Miller proposal is the 
one that does it through Medicare. It is 
the one on which seniors can rely, and 
it is rock solid. 

This is the proposal the Republicans 
have right here on this chart. 

For example, they say, under their 
plan, a senior with $1,000 in drug care 
costs still pays $913. That is 91 percent 
that they still have to pay. And 18 per-
cent of seniors have drug costs of about 
$250. Under this, they would pay every-
thing. Eighteen percent have drug 
costs of $1,000. Under the Republican 
proposal, they would pay 91 percent, 
$913. Seventeen percent of seniors have 
$2,000 in drug costs a year. Under the 
Republican proposal, they would pay 
$1,413, or 71 percent. Twenty-three per-
cent of seniors—about one out of four—
have $4,000 a year in drug costs. Under 
the Republican bill, they would pay 
$2,688 out of pocket, or 67 percent. If 
they have $5,000 in drug costs, they are 
going to pay 74 percent out of pocket. 
What kind of insurance is that, where 
you are paying 91 percent, 71 percent, 
67 percent, or 74 percent out of your 
own pocket? Would you buy insurance 
like that? 

Mr. NICKLES. Will the Senator 
yield? 

Mr. HARKIN. Would you buy any 
kind of insurance—say a homeowners 
policy, and if your house burned down, 
you would pay 91 percent? Or if your 
car gets wrecked and it has to be fixed 
up, you would pay 71 percent of the 
fees. What kind of insurance proposal 
is that? 

It is nonsense, not insurance. It is 
just another rip-off for the drug compa-
nies. Again, this does not provide ade-
quate coverage and it doesn’t contain 
costs. 

Two weeks ago, I had a roundtable 
discussion in Iowa with insurers, busi-
ness leaders, and consumers about drug 
costs. They were united in saying that 
not only are rising drug costs hurting 
seniors, they are a growing problem for 
employers trying to maintain afford-
able health insurance for workers. It is 
a problem for younger workers, feeling 
the pinch of higher health insurance 
premiums and cost sharing as a result. 
These Iowans were adamant, saying 
that any bill we pass has to have some 
new tools to hold down the rising drug 
prices. 

Only the Graham-Miller bill makes 
progress toward cost containment. It 
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includes a bipartisan plan that will 
close the loopholes that have allowed 
drug companies to block lower cost 
generics from coming on the market. It 
addresses the issue of the 30-month 
rollover that they get all the time. The 
bill on that side doesn’t do that. It is 
crucial because generic drugs cost a 
fraction of what the name brand equiv-
alent costs, and they are just as safe 
and effective. But only the Graham-
Miller bill addresses that issue of 
bringing generics on the market and 
providing for that competition with 
brand names. 

The Graham-Miller bill has the 
Stabenow amendment, which will allow 
States to provide the discounts they 
get through Medicaid to others in the 
State, including seniors. 

There is also the important Dorgan 
amendment, which says drugs could be 
reimported from Canada by phar-
macists. If you want to know how im-
portant this is, talk to my friend 
Marie, a 67-year-old retired nurse from 
Council Bluff. She dedicated 43 years of 
her life to helping others. She told me 
she is lucky compared to her friends 
because she is only on three medica-
tions. She recently got an advertise-
ment from a drug company in Canada 
that would sell her drugs to her for 
less. She did some research and got a 
prescription from her doctor. She is 
saving over $80 a month right now. 

She has a friend who takes 
tamoxifen, an anticancer drug for 
breast cancer. She tried buying her 
tamoxifen from the Canadian company. 
In the United States, it cost her $319 
for a 3-month supply. It cost her $37 
from Canada. 

The problem with that is that indi-
viduals are doing that, and they are 
leaving out their local pharmacists. It 
is vitally important for the elderly to 
have communication and a relation-
ship with their local pharmacist to 
make sure they are taking the right 
drugs and the right dose. 

While I think it is fine for seniors to 
get their drugs from Canada re-
imported, we have to make sure local 
pharmacists can do the same thing. Let 
them reimport the drugs from Canada 
at that same price. The Republican bill 
does not do that, but the Graham-Mil-
ler bill does. 

Today we have a chance to pass a bill 
that will contain costs, that will pro-
vide affordable and reliable prescrip-
tion drug coverage without gaping 
holes. We have the chance to make 
sure we bring generics on the market 
sooner to provide competition and to 
let our pharmacists reimport drugs 
from Canada at a cheaper price for our 
consumers. 

All of that is in the Graham-Miller-
Kennedy amendment, not in the Grass-
ley-Breaux-Jeffords, et al, amendment. 
If you want good coverage, if you want 
to close the loopholes, vote for the 
Graham-Miller bill and not the fake 
substitute on the other side. 

The PRESIDING OFFICER (Mrs. 
CLINTON). The Senator’s time has ex-
pired. 

Who yields time? The Senator from 
Iowa. 

Mr. GRASSLEY. Madam President, I 
yield 1 minute to the Senator from 
Oklahoma, and then I would like to im-
mediately yield 9 minutes to the Sen-
ator from Louisiana. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. KENNEDY. Madam President, I 
do not intend to object. If the Senator 
from Oklahoma should be provocative, 
which for a moment or two he might 
be, I hope I can yield a moment to the 
Senator from Iowa just to be quiet, 
calm and reserved, and then go to the 
9 minutes for Senator BREAUX. 

The PRESIDING OFFICER. The 
provocation standard is recognized. 
The Senator from Oklahoma. 

Mr. KENNEDY. Do we have that un-
derstanding? 

Mr. GRASSLEY. I agree.
The PRESIDING OFFICER. The Sen-

ator from Oklahoma is recognized. 
Mr. NICKLES. Madam President, 

people are entitled to their own opin-
ion, but they are not entitled to their 
own facts. The tripartisan bill—and I 
will let Senator GRASSLEY and Senator 
BREAUX and others defend it—says for 
people with incomes less than 150 per-
cent of poverty, the Federal Govern-
ment, or this new plan, will pick up 95 
percent of the drug—95 percent. 

Under the Democrat proposal, if you 
do not have the Government-chosen 
plan or prescription drug, you get zero. 
Zero. Not 9 percent, not 50 percent. 

The chart the Senator from Iowa has 
is incorrect. Under the basic plan, if 
you have an income above 150 percent 
of poverty—in other words, above 
$20,000 for a couple—the Federal Gov-
ernment picks up half the prescription 
drug cost up to $3,450—half, 50 per-
cent—and you choose your drug, not 
the Government choosing the drug. 
There is a big basic difference in this 
plan. You get to choose the drugs, not 
the Federal Government. 

The PRESIDING OFFICER. The Sen-
ator from Iowa. 

Mr. HARKIN. Madam President, I 
ask for 1 minute to respond. 

Mr. KENNEDY. I yield 1 minute. 
The PRESIDING OFFICER. The Sen-

ator from Iowa. 
Mr. HARKIN. Madam President, I 

heard the Senator from Oklahoma. 
Talk about a Harry Houdini magic 
trick and trying to pull a funny cur-
tain over issues. If you are below 150 
percent of poverty, then it picks up 95 
percent, but what he is not telling you 
is there is an assets test. 

Take someone in Iowa who has an 
automobile worth $4,500. We need cars 
in Iowa. We do not have mass transpor-
tation. If you have a $4,500 car, you are 
not eligible for less than 150 percent of 
poverty. That is the assets test. If you 
have a burial plot worth $1,500, then 
you are out of the 150-percent poverty 
test; $2,000 worth of furniture, you are 
out. They are not telling you that. 
Have him stand up and tell you about 
the assets test and tell my elderly in 

Iowa, many who are below 150 percent 
of poverty, that they cannot have a 
$4,500 car, that they cannot have a 
$1,500 burial plot, that they cannot 
even have $2,000 worth of furniture in 
their house. If they do, they do not 
qualify. Go ahead and tell them that. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Louisiana. 
Mr. WELLSTONE. Madam President, 

with my colleague’s indulgence, I ask 
unanimous consent that I follow the 
Senator from Louisiana for 5 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered.

Mr. BREAUX. I thank the Chair. 
Madam President, I thank my col-
league for yielding me time. 

On this amendment, on the argument 
in which the two colleagues were en-
gaged, there is already an assets test 
for Medicare. The assets test is part of 
the concept of delivering health care in 
this country. If someone has low in-
come but has assets—a house in Flor-
ida, a large bank account, investments 
in stock—those assets are always con-
sidered to determine whether a person 
is eligible for Medicaid. We have all 
supported that. It is not new. 

The purpose of my taking the limited 
time that I have is not to criticize the 
other approach because our approach 
cannot be good just because the others 
are deficient. The tripartisan plan 
should be able to stand on what it 
stands for, not because the Graham 
plan is deficient in any particular area. 
So I am not going to spend my time 
talking about any perceived defi-
ciencies in their plan but rather ex-
plain what we have presented to the 
Senate. 

Legislating is the art of the possible. 
It is not trying to get something done 
that cannot happen. There are a num-
ber of proposals trying out how we are 
going to do what everybody thinks we 
should do, and that is an attempt to 
provide some reform to Medicare and 
at the same time do what we should 
have done in 1965, and that is to cover 
prescription drugs under Medicare. 

Prescription drugs today are equally 
as important as a hospital bed was in 
1965. Mostly that is on what Medicare 
tried to focus. It should cover prescrip-
tion drugs, we all agree. There are var-
ious proposals as to how we should do 
that, ranging from $150 billion over 10 
years, the Hagel proposal from the Re-
publican side; the House has a plan for 
about $350 billion which includes pro-
vider givebacks; the Graham proposal 
is $594 billion dollars; our proposal is 
Medicare reform and a prescription 
drug plan that is about $370 billion, 
which I think fits between the various 
proposals. 

Every one of us should remember 
from where the money is coming. The 
money on any plan is coming from the 
Social Security trust fund. Our plan, 
the Graham plan, the Hagel plan—all 
of it is taking the money for the people 
today out of the trust fund for Social 
Security for our children and our 
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grandchildren. That is from where it is 
coming. 

I can say I want $1 trillion, but from 
where is it coming? We have to be real-
istic in these economic times to recog-
nize there is not a whole lot of money 
floating around that we can do with 
what we think is appropriate without 
doing grave damage to the Social Secu-
rity trust fund for our children and our 
grandchildren. 

What we have tried to do in the 
tripartisan approach is to figure out 
what is a good drug delivery system 
and what is an affordable price. I men-
tioned the price we have is about $370 
billion, which includes about $30 billion 
for reforming Medicare, which des-
perately needs reforming. 

The model we have used is to ask: 
What has worked? One approach that 
has worked is the health care plan I 
have as a Senator—it is a pretty good 
plan; we wrote it—as do about 9 million 
other Federal employees. It is con-
tained in the Federal Employees 
Health Benefits Plan that we get every 
year. We get to choose our drug plan or 
our health plan. We have private con-
tractors come in and say: This is what 
we can offer to provide you health care 
at this price. 

What we have tried to do in the 
tripartisan plan is say let’s combine 
the best of what Government can do 
with the best of what the private sec-
tor can do. Some of my colleagues on 
this side of the aisle would say the pri-
vate sector should do everything—keep 
the Government out of it. Some on my 
side of the aisle will say we need to 
have a Government-run program be-
cause nothing else is going to work. 

The truth is, the best of what both 
can do needs to be combined, and that 
is exactly what the tripartisan plan 
has attempted to do. We combine the 
best of what Government can do, i.e., 
helping to raise the money to pay for 
it; No. 2, supervising it to make sure 
nobody in the private sector tries to 
scam it; to have Government controls 
and Government approvals over all seg-
ments of participation, and then what 
the private sector can do is bring about 
innovation and bring about competi-
tion to help keep costs down. So that is 
the proposal we have before the Senate. 

Some have said that is not going to 
work because the big insurance compa-
nies are somehow going to try to rip off 
the beneficiaries in this country. Well, 
there are insurance companies right 
now that provide Medicare to bene-
ficiaries, which is supervised by the 
Federal Government. Blue Cross and 
Aetna regularly provide all of the bene-
fits, the hospitals and doctor coverage, 
under a contract with the Federal Gov-
ernment. 

What we are saying is have the same 
type of delivery system for prescription 
drugs but have the plans have some of 
the risks. We are talking about Blue 
Cross and Blue Shield, Aetna and 
Merck-Medco, national operations that 
are big boys in this business. Under the 
Graham plan, they say we are going to 

have a management contract with 
them, but if they overshoot their costs 
and their costs are more than they say 
they are going to be, the taxpayer is 
going to pay the difference. The dif-
ference in our plan says these guys are 
big players and if they say they can 
provide prescription drugs for $100 per 
beneficiary, and it ends up costing $102, 
they are going to have to assume the 
risk. They are going to have to eat 
their mistake, not the taxpayers of 
this country. 

Why is that important? It is impor-
tant because if they know they are on 
the hook for some of the risk, they are 
going to have an incentive to negotiate 
the best possible price with the phar-
maceutical companies in order to make 
sure the price they say they can do it 
for is, in fact, that price or even less. 
They will then have an incentive. 

What kind of an incentive does a pro-
vider have if they know when they bid 
costs more than that, the taxpayer is 
going to pick up the cost? That is ex-
actly what the other approach does and 
why I think the approach, by saying 
these companies should have some of 
the risk, not all of it, but they ought to 
have enough risk to make sure they ne-
gotiate and compete, and that is one of 
the differences in our plan. 

All of this is done under the super-
vision of the Health and Human Serv-
ices Secretary to make sure the plans 
they present do not try to scam the 
beneficiaries, do not try to cherry-pick 
only the healthiest. The Government 
can do that, and in our plan the Gov-
ernment does that. 

One of the other concerns I have had 
is that people have said it is not going 
to work in rural areas; 
Medicare+Choice does not work in 
rural areas. And that is true. One of 
the reasons is that Medicare+Choice 
has to do a lot more than just provide 
prescription drugs. They have to have a 
hospital in a rural area, doctors, emer-
gency rooms, ambulance services, all 
the things that are necessary to create 
a health care system in a rural area. As 
the Presiding Officer knows, that is a 
very difficult challenge. 

If only prescription drugs are being 
delivered, that infrastructure is not 
needed. The only thing that is needed 
is a doctor to write a prescription and 
a drugstore to fill it, or a mailbox if 
one chooses to do it by mail order. The 
entire infrastructure is not needed as it 
is under Medicare+Choice. 

What we say in the bill very clearly 
is that every administrator shall, con-
sistent with the requirements, approve 
at least two contracts to offer a Medi-
care prescription drug plan in an area. 
What that means is that every person, 
even in the most rural part of America, 
has to have at least two people or two 
companies offering prescription drugs 
to the people in that area. If only one 
bids, the Government can make the as-
sumption of the risk even greater until 
one gets at least two plans to compete. 
If one ends up with only one, the Gov-
ernment will be the one that provides 
the other alternative. 

So rural areas are protected. Can’t 
we tighten that up? I am certainly 
willing to try and do it. I think we 
state very clearly that every part of 
the country has to have at least two 
plans offered to them on a competitive 
basis. That is what the law would be. 
The Government has to make sure that 
there are two plans, and if someone 
does not get two plans, then the Gov-
ernment will come in and offer the pre-
scription drugs to the people in the 
area. 

Under the Federal Employees Health 
Benefits Plan, pick the most rural part 
of New York or the most rural part of 
Montana and there is a Federal em-
ployee who probably works in one of 
those counties that has Federal health 
insurance. They get it in the most 
rural part of this country, under a sys-
tem that utilizes private contractors to 
provide it. They get their prescription 
drugs under the Federal Employees 
Health Benefits Plan. 

The other part is that people have 
said there is too much flexibility in our 
plan. Every plan that everybody gets, 
including mine, has flexibility of 
choice. We can pick the plan that is ac-
tuarially equivalent and pick the one 
that makes the most sense for us. 

How much time do I have remaining? 
The PRESIDING OFFICER. The Sen-

ator has used 9 minutes. 
Mr. BREAUX. I would conclude by 

saying I think we have offered some-
thing that is possible, that is doable 
and that we can actually adopt. I think 
that is a good suggestion this body 
ought to take under consideration.

The PRESIDING OFFICER. The Sen-
ator from Minnesota. 

Mr. WELLSTONE. Madam President, 
Eli Lilly has a discount card. It is 
called Lilly Answers. The card is sup-
posed to give low-income seniors a 30-
day supply of any Lilly drug for a $12 
fee. Sounds like a great deal, but when 
one reads the fine print, it turns out 
that a lot of drugs are excluded. 

Noland Decks from Winona sent me 
this letter about his sister: 

I am writing to relate to you the prescrip-
tion medicine situation for my sister, Hazel 
Decks, who has Parkinson’s disease. Her in-
come is such that she has qualified for the 
Lilly Answers program which is supposed to 
give her a one month supply of Permax for 
$12. When I approached the pharmacy to get 
her prescription refilled, I was informed that 
Eli Lilly has chosen to exclude this medica-
tion from the program, in spite of the fact 
that the bottle says it is manufactured by 
Lilly. I contacted Lilly and could find no one 
who would explain why. I now believe that 
they will not allow it because it is too expen-
sive. The 30 day supply costs Hazel $375. 

For Parkinson’s medication. I had 
two parents with Parkinson’s disease.

Her Social Security check is $479 a month.

I give this example because in 5 min-
utes I cannot even begin to cover the 
ground, but there are about three or 
four thoughts that come to mind as we 
come close to a vote. First, I do not 
think, based upon what we have seen in 
the last month or two, anybody any 
longer would believe that the Arthur 
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Andersens of this world should be writ-
ing any kind of reform legislation when 
it comes to securities reform, when it 
comes to protecting investors and con-
sumers. I do not believe that hardly 
anybody in the Senate would argue 
that when it comes to a clean air bill 
or a clean water bill that environ-
mental polluters should write that leg-
islation. 

So it is, I do not believe that the 
pharmaceutical companies ought to be 
writing a prescription drug benefit 
plan. I think it is a mistake. 

What are the differences? I will not 
go through all the numbers. Everybody 
has heard the numbers. To me, the dif-
ferences are as follows: In the Graham-
Kennedy-Miller plan, at least there is a 
defined benefit. Does it sound familiar, 
a ‘‘defined benefit’’? Not defined con-
tribution. Senior citizens’ prescription 
drug coverage is part of Medicare. It is 
a defined benefit. They know what they 
are going to be eligible for and they are 
going to have the coverage. 

The competing proposal basically has 
the Federal Government farming out a 
subsidy to private health insurance 
plans, Medicare managed-care plans, 
and basically saying we hope to give 
enough of a subsidy that they then will 
provide the benefit. It is a suggested 
benefit. It is not a defined benefit. 
There is no security for senior citizens 
with this alternative. 

For my own part, I will go one step 
further. When there is too high a de-
ductible or there is a doughnut hole 
where a lot of seniors are worried 
about what they are going to do about 
these expenses as they run up $2,000, 
$3,000, $4,000 a month, that is the other 
big issue. We do not want to have a 
huge gap where people get no coverage, 
and that is exactly what is in the com-
peting proposal. 

Finally, I say to all of my colleagues, 
which is a different point, but I get a 
chance to say this, I want to see us do 
better on discounts and cost contain-
ment. I want to see us for sure support 
the Schumer-McCain amendment on 
generic drugs. I want to make sure this 
reimportation from Canada actually is 
put into effect—it looks like the ad-
ministration does not want to—because 
of the huge discount for senior citizens 
and other seniors as well. I would per-
sonally like to see the Federal Govern-
ment become a bargaining agent for 40 
million Medicare recipients, and in the 
Graham-Kennedy-Miller bill there is 
allowance for the different managers 
around the country, benefit managers 
to do that work getting discounts. I 
want to see the States building on the 
Stabenow amendment and see States 
able to recoup some of the savings they 
get from exacting a discount for people 
with no coverage now and adding that 
on to medical assistance. 

Colleagues, what is going on is there 
are quite a few Senators in good faith—
I don’t assume bad faith—who do not 
believe there is a major government 
role here. They do not believe this 
ought to be part of Medicare. They are 

not quite sure they believe in Medi-
care, though it has been an enormously 
successful program. We should extend 
prescription drug benefits to Medicare 
and make it a clear, defined benefit 
that is affordable for senior citizens. 
That is the right thing to do. 

I yield the floor. 
Mr. FRIST. Madam President, how 

much time do I have? 
The PRESIDING OFFICER. The Sen-

ator from Tennessee has 5 minutes and 
40 seconds. 

Mr. FRIST. And the other side? 
The PRESIDING OFFICER. Three 

minutes 55 seconds. 
Mr. FRIST. I yield myself 3 minutes. 
Madam President, soon we will vote 

on one of the most important matters 
facing the Nation—whether to provide 
within Medicare a prescription drug 
benefit. In order to strengthen Medi-
care, we must include affordable pre-
scription drug coverage as part of the 
package. Too many seniors today find 
prescription drugs unaffordable. The 
high cost of prescription drugs serves 
as a barrier between seniors and the 
health care security they deserve—
which this body has promised them. 

There is only one proposal that ac-
complishes the goal of modernizing 
Medicare and including a prescription 
drug benefit within Medicare: that is 
the tripartisan bill. Senator SNOWE, a 
Republican, BREAUX, a Democrat, JEF-
FORDS, an Independent, HATCH, a Re-
publican, GRASSLEY, a Republican, 
COLLINS, a Republican, and LANDRIEU, 
a Democrat, collectively have spon-
sored this bill which reduces the cost of 
prescription drugs and provides a sta-
ble and sustainable prescription drug 
benefit. The word ‘‘sustainable’’ is crit-
ical. 

The tripartisan bill provides low-in-
come seniors and those with initially 
high drug costs special additional cov-
erage in order to give them security. It 
expands and improves Medicare bene-
fits under the traditional Medicare fee-
for-service program that seniors and 
individuals with disabilities are com-
fortable with and understand today. It 
begins the critical element of instilling 
competition as we seek to add a new 
benefit—which means prudent deci-
sionmaking will be made. The 
tripartisan bill is designed to be per-
manent, sustainable, affordable and re-
sponsible. Even though the cost—$370 
billion—goes beyond what was intended 
in the initial budget, I believe it is a 
reasonable first step. 

In closing, the tripartisan bill is not 
perfect, but it is clearly more respon-
sible than the alternative bill. Many 
think $370 billion, the cost of this bill, 
is high. And it is high, especially since 
it is not coupled with as much reform 
as I think will be required to ulti-
mately strengthen Medicare. Addition-
ally, the bill lacks some of the nec-
essary reforms that are needed to make 
Medicare truly sustainable—consid-
ering that the number of seniors will 
double in the next 30 years. Finally, 
the bill is not immediate, but neither 
is the alternative bill. 

The time to help seniors is now. We 
must act now, act responsibly, and im-
plement a plan that can be sustained. I 
will support the tripartisan bill be-
cause it provides the best and only real 
opportunity for progress this year on 
this important issue. 

I reserve the remainder of my time.
The PRESIDING OFFICER. Who 

yields time? 
The Senator from North Carolina. 
Mr. EDWARDS. Madam President, I 

yield myself 31⁄2 minutes. 
This debate taking place in the Sen-

ate is about people’s lives. We have 
senior citizens who desperately need a 
prescription drug benefit. This is what 
they want. They want one that is af-
fordable and reliable. It is no more 
complicated than that. 

The Graham-Miller bill meets that 
criteria. Unfortunately, the bill from 
the other side does not for at least two 
major reasons. It turns the prescrip-
tion drug benefit over to private insur-
ance companies. The insurance compa-
nies themselves have said this will not 
work. It will not work because they are 
in the business of making a profit. 
They will only go to the markets where 
it is profitable. That means there will 
be millions of senior citizens around 
this country with no access to a pre-
scription drug benefit. 

Second, it has an enormous gap in 
coverage. For those who have $400 a 
month in prescription drug costs, there 
will be 3 or 4 months toward the end of 
the year where they will get no cov-
erage at all, no help for their prescrip-
tion drugs, although every month they 
are writing a premium check. That 
makes no sense. Those problems are 
taking care of in the Graham-Miller 
bill. 

In addition, we have to bring the cost 
of prescriptions under control. That is 
why, no matter what, we have to pass 
the underlying bill that gets generics 
in the marketplace, stops the frivolous 
use of patents to keep generics out of 
the marketplace so we can have com-
petition and bring down the cost of pre-
scription drugs for everyone. 

Second, to allow, in a safe fashion ap-
proved by the FDA, for drugs from Can-
ada at lower cost to be brought into 
the United States so folks can buy at a 
lower cost. 

Third, to allow States to make pre-
scription drugs available to the unin-
sured at the same cost of those of us 
with health insurance and those in the 
Medicaid Program pay, to make the 
same cost available to them that is 
available to everyone else so they are 
not taken advantage of. 

Those things will help make this pre-
scription drug benefit affordable. 

Last, in addition to all of that, this 
has to be considered in the context of a 
responsible fiscal budget, in order to 
get this country back on the path to 
fiscal discipline. In January of 2001, 
there was a $5.6 trillion projected sur-
plus; $5 trillion of it is gone. Why? The 
biggest single reason is because of a 
tax cut proposed by the President that 
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has now been passed and signed into 
law. 

To get this country back on the path 
to fiscal discipline, which it so des-
perately needs to be able to afford a 
prescription drug benefit, we ought to 
do at least three things; First, we 
ought to have pay-as-you-go rules 
apply in this Congress; Second, we 
ought to follow spending caps; Third, 
we ought to do something about the 
top layer of the tax cut for the 1 per-
cent of Americans, the highest earning, 
richest people in America, scheduled to 
go into effect in the year 2004, to ask 
them to give up that tax cut in order 
to help their fellow Americans, in order 
to help us get back on the path to fis-
cal discipline and operate this Federal 
Government and this Federal budget in 
a responsible way. 

The American people want us to do 
all these things. Give them a real pre-
scription drug benefit, one that is af-
fordable, one that is reliable, one they 
know they can depend on to bring down 
the cost of prescription drugs and find 
a way to pay for it. 

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Iowa. 
Mr. GRASSLEY. I yield myself such 

time as I may consume of the remain-
ing 2 minutes and 40 seconds. 

First, I am happy to hear the Senator 
from North Carolina mention the pre-
scription drug program has to be with-
in the context of a fiscally sound budg-
et process. I agree with that. But I 
think that is very much an argument 
for a piece of legislation that is perma-
nent as the tripartisan plan is, as op-
posed to a sunsetted provision coming 
from the other side of the aisle that is 
$370 billion as opposed to $595 billion, 
the latter being the figure from the 
other side of the aisle. Just basically 
getting more for your money in the 
sense that CBO has scored the 
tripartisan program as the only pro-
gram that brings down drug prices be-
cause of competition and the efficiency 
with which they are delivered as op-
posed to the program on the other side 
of the aisle that is very much a par-
tisan plan as opposed to our bipartisan 
plan that drives up the price of drugs 
according to the CBO, which is our 
nonpartisan scoring arm. 

Also, for the benefit of the Senator 
from Massachusetts who is still here 
and my colleague from the State of 
Iowa who is not here, I go back to the 
assets test. I think they think they 
have something. But the point of the 
matter is, they do not. We have heard 
these repeated objections to the assets 
test for low-income benefits in our bill 
as if it is something new. That is a red 
herring. There has been an assets test 
for low-income Medicare populations 
since 1987, and I happen to know that 
these programs passed by over-
whelming margins—under the qualified 
Medicare beneficiary program as one 
example, as a specified Medicare bene-
ficiary program as a second—and these 
programs have passed overwhelmingly 

with the support of my Democrat 
friends on the other side of the aisle. 

I think that is injecting an argument 
into the program that is not legiti-
mate. Current law excludes from the 
test the home and property it is on, a 
car that is necessary. I can also say it 
happened to be in the 1999 Clinton 
Medicare bill—that included an assets 
test as well. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

f 

RECESS 

The PRESIDING OFFICER. Under 
the previous order, the hour of 12:30 
p.m. having arrived, the Senate will 
now stand in recess until the hour of 
2:15 p.m. 

Thereupon, the Senate, at 12:31 p.m., 
recessed until 2:15 p.m. and reassem-
bled when called to order by the Pre-
siding Officer (Mr. CLELAND).

f 

GREATER ACCESS TO AFFORD-
ABLE PHARMACEUTICALS ACT 
OF 2001—Continued 

The PRESIDING OFFICER. The Sen-
ator from Montana. 

Mr. BAUCUS. Mr. President, what is 
the parliamentary situation? What is 
pending? 

AMENDMENTS NOS. 4309 AND 4310 

The PRESIDING OFFICER. Under 
the previous order, there will now be 30 
minutes for debate, to be equally di-
vided between the Senator from Massa-
chusetts, Mr. KENNEDY, and the Sen-
ator from New Hampshire, Mr. GREGG. 

The Senator from Montana is recog-
nized. 

Mr. BAUCUS. Mr. President, on be-
half of Senator KENNEDY, whom I do 
not see in the Chamber yet, I yield my-
self 4 minutes. 

The PRESIDING OFFICER. The Sen-
ator from Montana. 

Mr. BAUCUS. Mr. President, I am 
going to vote for the Graham-Miller 
amendment because it is, to my mind, 
the best proposal before us. It will pro-
vide affordable prescription drug cov-
erage throughout the country. I think 
that is the best policy. 

But it now appears there may not be 
enough votes for that amendment. The 
same, I might add, is also true of the 
Grassley amendment, which embodies 
the so-called tripartisan approach. 

If that turns out to be the case, we 
will be at a stalemate. At that point, 
we will have to decide whether there is 
some way to resolve our remaining dif-
ferences so we can write a prescription 
drug bill that can pass. 

With that in mind, I would like to 
briefly discuss the three key remaining 
differences. 

The first, and probably most signifi-
cant, is referred to as the delivery 
model. That may sound like some kind 
of technical jargon, but it is actually a 
very important matter and will deter-
mine whether we are passing some the-
oretical, pie-in-the-sky prescription 

drug benefit that works on paper but 
fails out in the real world or whether 
we are passing one that will really get 
prescription drugs to seniors at afford-
able prices. 

There are two approaches. 
Under the Graham-Miller approach, 

prescription drugs will simply be added 
to the existing Medicare Program, with 
some new incentives for efficient ad-
ministration. 

Under the Grassley approach, in con-
trast, prescription drugs will be pro-
vided through a new, market-based sys-
tem that relies on private insurance 
companies. 

People may ask: Why not try some-
thing new? What is wrong with a new 
market-based system? 

Simply this: The new system is un-
tested and may leave seniors without 
adequate coverage, especially in rural 
States such as my State of Montana. 

Let me explain. Montana seniors, 
like those living in other rural areas, 
lack the rich retiree coverage options 
their urban counterparts enjoy. There 
just are not as many large companies 
offering benefits to retired workers in 
my State of Montana as there are in 
other parts of the country. 

We also do not have any 
Medicare+Choice plans offering free or 
low-cost drugs to beneficiaries as in 
places such as Florida or some other 
parts of the country. In addition, our 
Medigap rates are higher than the na-
tional average and Medicaid coverage 
is lower. 

On top of all that, we have been 
burned in the past by the promises of 
competition and efficiency. Rural areas 
often get the short end of the stick 
when we deregulate and leave people at 
the complete mercy of market forces 
that favor highly-populated areas. Con-
sider airline deregulation, managed 
care, and energy deregulation, to name 
a few. 

I don’t want to overstate the case. 
I’m not saying that a new approach is 
absolutely unworkable. But I am not 
willing to buy a pig in a poke. I want 
a reasonable assurance that a private 
insurance model will work. 

I know that many other Senators 
share my concern. How can we address 
this concern? Is there another way, an-
other idea? There may be. 

In essence, we would shift to a new, 
market-oriented system but do it 
gradually, with plenty of safeguards to 
make sure that it really works, espe-
cially in rural areas and other under-
served areas. 

The resulting system might not be 
quite as efficient as some would like 
but in exchange, it is more stable than 
it otherwise would be under the private 
model. 

The second key difference, between 
the two main proposals, is how much 
to spend on a prescription drug benefit. 
Clearly, we are talking about a big in-
vestment of government dollars, and 
even at the amounts we are considering 
here, we won’t buy a benefit that will 
meet seniors’ expectations. 
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The proposals that include a so-

called doughnut, or coverage gap, give 
pause for concern, simply because dur-
ing some parts of the year, seniors 
would not receive any assistance. I 
don’t want to belabor the point, as I 
know many others have talked about 
this problem over the past few days. 

To my mind, the Graham-Miller bill 
is right about on target, and I hope 
that those who support the Grassley 
approach can, in the spirit of com-
promise, agree to devote some further 
resources to helping our seniors. 

The final key difference involves 
what is referred to as ‘‘Medicare re-
form.’’ That means making additional 
changes to the Medicare system, be-
yond those necessary to provide a pre-
scription drug benefit. 

With due respect to the proponents of 
reform, I believe that we should keep 
our eye on the ball. We have limited re-
sources. Many of the reforms are un-
tested and, in some cases, risky. We 
will have other opportunities to con-
sider broader changes to the Medicare 
program. 

In light of this, I suggest that we 
defer the debate about additional re-
forms until a later date, and con-
centrate on prescription drug coverage. 

Those are the key differences. Deliv-
ery model, spending, and other re-
forms. 

Are they significant? They certainly 
are. 

Can they be resolved? If we roll up 
our sleeves and put the interests of 
seniors ahead of politics or theory, we 
will get it done. 

I yield the floor and encourage my 
colleagues in the next several days to 
work to find a compromise that gets 
the large vote and protects our seniors. 

The PRESIDING OFFICER. The Sen-
ator from Iowa. 

Mr. GRASSLEY. Mr. President, I 
yield 3 minutes to the Senator from 
Maine. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Ms. SNOWE. Mr. President, the mo-
ment is at hand when the Senate will 
determine the fate of prescription drug 
coverage for our Nation’s seniors. I 
hope we will not allow a 60-vote thresh-
old to stand between us and the possi-
bility of passing a meaningful benefit 
for our Nation’s seniors. That would be 
doing a tremendous disservice to those 
seniors who desperately need prescrip-
tion drug coverage. I hope we will 
avoid the procedural gymnastics and 
do what is right. 

The tripartisan plan is the only plan 
that has across-the-aisle political sup-
port. We worked on this endeavor for 
more than a year. I hope Members of 
the Senate will give it serious consid-
eration. 

The facts speak for themselves on the 
tripartisan plan. Our plan is perma-
nent. It does not sunset as the Graham 
proposal that sunsets after 2010. The 
language is right in the legislation. We 
have never, ever added a temporary 
benefit to the Medicare Program in its 

37-year history, and we should not 
start now. It is providing a false hope 
to seniors who need this type of cov-
erage. They should not have to beat 
the clock when it comes to their own 
health care. I guess you had better not 
get sick after 2010 because that benefit 
will expire. 

The tripartisan plan is universal, ap-
plying to seniors no matter where they 
live in America, with the lowest pre-
mium offered of any bill either in the 
House or the Senate, thanks to a 75-
percent Federal subsidy, which is high-
er than what Federal employees get 
under their health care coverage. Our 
opponents’ plan not only creates a 
higher premium, but they also increase 
the prices of prescription drugs. That is 
not our projection; it is the projection 
of the Congressional Budget Office that 
estimates it could be anywhere as high 
as 15 percent, but at least 8 percent, in 
driving up the cost of prescription 
drugs. 

It is also estimated under the 
tripartisan plan that 99 percent of sen-
iors will participate, and 80 percent of 
those who do will never reach our ben-
efit limit of $3,450. 

I remind Members that we have a 
catastrophic benefit of $3,700 to protect 
people’s out-of-pocket costs that are 
very high. Seniors in our plan will pay 
less on copayments, less on copay-
ments under our plan for 39 out of the 
top 50 prescribed drugs for seniors. And 
we cover all drugs—brand name, 
generics—unlike the plan offered by 
the Senator from Florida, Mr. GRAHAM 
who leaves out most of the brand name 
prescriptions. In fact, only 10 percent 
of the brand name drugs will be cov-
ered under that legislation. Under the 
tripartisan plan, seniors will have ac-
cess to all drugs. 

I ask unanimous consent for an addi-
tional minute. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Ms. SNOWE. That is an important 
feature because by excluding most of 
the brand names from coverage, that 
means you are denying seniors access 
to the most innovative and cutting-
edge therapies available. That is not 
the kind of coverage we want to pro-
vide because that is a huge gap in cov-
erage. 

Finally, I hope we will not allow this 
issue to die today here on the floor. I 
appeal to my colleagues to do every-
thing they can to prevent killing this 
legislation. We need to get something 
done. These votes today are going to be 
very important in determining who 
wants the politics or who wants the 
issue. 

We want progress. The best way to 
get progress on this most vital issue to 
our Nation’s seniors is by supporting 
the tripartisan plan that has bipartisan 
support in the Senate. 

I hope Members of this body will sup-
port this plan that will do more to help 
our Nation’s seniors in providing them 
a much-deserved prescription drug ben-
efit. 

I yield the floor.
Mr. LEAHY. Mr. President, in recent 

days the Senate has begun to consider 
a number of proposals designed to help 
Americans afford their needed prescrip-
tion drugs, not the least of which is to 
create a Medicare prescription drug 
benefit. This is an important debate, 
and one that has been a long time in 
coming to the floor of the Senate. Now 
we have the opportunity to not just 
talk about creating a Medicare drug 
benefit but to prove to our Nation’s 
seniors and disabled that we stand by 
our word. The amendment offered by 
Senators GRAHAM, MILLER, and others 
is the best proposal before us, and it is 
one that I urge my colleagues to sup-
port. 

I am pleased to be an original cospon-
sor of this piece of legislation because 
it is the only one that would create a 
new, voluntary prescription drug ben-
efit within the Medicare Program that 
all beneficiaries would be eligible for. 
Under the Graham-Miller proposal, 
Medicare beneficiaries will receive as-
sistance starting from the moment 
they buy their first prescription drug. 
There is no deductible and there is no 
gap in coverage, ensuring that no sen-
ior will be left stranded without the 
drugs they need. Beneficiaries would be 
responsible for copayments of $10 for 
generic drugs and $40 for medically 
necessary preferred brand name drugs 
until they have reached $4,000 of out-of-
pocket spending, at which point Medi-
care pays all expenses. This bill pro-
vides low-income seniors and those 
with disabilities with extra assistance 
by covering the premiums and copays 
for those living below 135 percent of 
poverty, and giving premium assist-
ance to those between 135 and 150 per-
cent of poverty. In my State of 
Vermont, 28,000 of our 87,000 Medicare 
beneficiaries have incomes less than 
150 percent of poverty and thus will 
qualify for this extra assistance avail-
able under the Graham-Miller proposal. 

This amendment will help our seniors 
get the drugs they need, no matter 
where they live, what their income, or 
how sick they are. I urge my colleagues 
to support this important measure that 
will put affordable prescription drugs 
within the grasp of some of our most 
vulnerable Americans. 

Mr. AKAKA. Mr. President, I rise 
today as a cosponsor of the Graham-
Miller-Kennedy amendment that would 
establish a guaranteed Medicare pre-
scription drug benefit for all seniors. 

Approximately 19 million seniors in 
the United States have little or no pre-
scription drug coverage. Prescription 
drugs are the largest out-of-pocket 
health care cost for seniors. Many who 
cannot afford drug coverage often do 
not take the drugs their doctors pre-
scribe, and one in eight senior citizens 
is sometimes forced to choose between 
buying food and buying medicine. 
While numerous seniors live on modest 
fixed incomes, prescription drug costs 
have increased by more than 10 percent 
a year since 1995. Medicare needs a vol-
untary prescription drug benefit so 
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seniors have the same protection 
against the high cost of prescription 
drugs as they have for hospital care. 

The Graham-Miller-Kennedy amend-
ment is the most comprehensive Medi-
care prescription drug benefit proposed 
in the Senate thus far. It provides cov-
erage to all seniors regardless of their 
health or income. In Hawaii, 159,000 
senior citizens and disabled Medicare 
beneficiaries would be eligible for cov-
erage under the Outpatient Prescrip-
tion Drug Act, 41,000 low-income sen-
iors in Hawaii would qualify for addi-
tional assistance under the plan. 

Affordable premiums and copay-
ments are key components of the 
Graham-Miller-Kennedy plan. For ex-
ample, if a senior spends $4,000 on pre-
scription drugs, she would reach the 
catastrophic limit and all additional 
drug expenses would be covered under 
this proposal. Seniors will not lose 
their current employer retirement cov-
erage and will not have to rely on the 
public benefits provided by the plan. 
There also would not be a asset test re-
quired for participation in the Graham-
Miller-Kennedy program. 

The competing amendment proposed 
by the Senator from Iowa is well in-
tended, but the Grassley amendment 
would not provide adequate coverage 
for seniors. The Grassley amendment 
would result in 26,000 seniors in Hawaii 
losing their existing retirement cov-
erage, 47,000 seniors and disabled Medi-
care beneficiaries in Hawaii would fall 
into the benefit hole and would have to 
continue paying premiums and paying 
higher drug costs while not receiving 
any benefits. The Grassley amendment 
would also include a means test to 
qualify for additional assistance that 
would prevent seniors with assets 
greater than $4,000 from qualifying for 
additional assistance. 

Today, the Senate has a historic op-
portunity to provide seniors with the 
missing piece of health care coverage 
that is urgently needed. We must en-
sure that all seniors are provided with 
an affordable and comprehensive pre-
scription drug benefit for all seniors. I 
urge my colleagues to support the plan 
which does this, the Medicare Out-
patient Prescription Drug Act.

Mr. VOINVICH. Mr. President, I rise 
to speak in favor of the tripartisan pre-
scription drug proposal before the Sen-
ate. I applaud the efforts of Senators 
GRASSLEY, BREAUX, HATCH, SNOWE, and 
JEFFORDS, in developing this legisla-
tion. 

Their work is the culmination of a 
year’s effort to bridge the gap between 
the Medicare of 1965 and the Medicare 
for today and the future. As my col-
leagues know, when Medicare was en-
acted in 1965, Congress made a commit-
ment to our Nation’s seniors and dis-
abled to provide for their health secu-
rity. Unfortunately, that security is on 
shaky ground because Medicare has not 
kept up with the evolving nature of 
health care. The delivery of health care 
has vaulted ahead so dramatically 37 
years after the inception of Medicare, 

that this system which was once suffi-
cient is now anticipated and ineffec-
tive. 

For example, conditions that used to 
require surgery or inpatient care can 
now be treated on an outpatient basis 
with prescription drugs. It is time for 
Medicare to reflect the realities of to-
day’s health care delivery system. The 
vast majority of my colleagues will 
agree when I say providing prescription 
drug coverage through Medicare is the 
next logical step towards modernizing 
the program. The best way to deliver 
such a benefit, however, is a point on 
which a number of my colleagues on 
the other side of the aisle disagree. My 
colleagues from the Finance Com-
mittee have found a solution that is a 
good compromise and is result that can 
be agreed to by both Democrats and 
Republicans. In fact, I would venture 
to say that the tripartisan proposal has 
the support of a majority of Senators. 

Unfortunately, a simple majority 
will not suffice. As my colleagues 
know, we are working under the fiscal 
year 2002 budget resolution, which set 
aside $300 billion for a prescription 
drug benefit. Because we never voted 
on a fiscal year 2003 budget resolution, 
the first time the Senate has not done 
so since 1974, we have no choice but to 
stay within the parameters of 2002 
funding levels. The fact of the matter 
is we have stacked the deck against 
passing any sort of meaningful benefit 
that costs over $300 billion, regardless 
of whether the majority of Senators 
support the proposal.

Regardless, the bar has been raised to 
pass prescription drug coverage, which 
clearly indicates that any bill that 
passes through this body will have to 
be bipartisan in nature—or tripartisan 
in this case. The tripartisan bill is the 
only measure we have before the Sen-
ate that bridges both parties and is a 
benefit that can pass. 

We cannot delay any further. Each 
year we delay means another year our 
Nation’s seniors will be forced to do 
without. already we have heard too 
often of seniors that have had to 
choose between food and prescription 
drugs. I, for one, am ready to go to my 
constituents in Ohio and say we were 
able to move past partisanship and pro-
vide real security for their health. The 
tripartisan proposal does that. We 
must act now, and we must act respon-
sibly. 

It is vital that we pass a prescription 
drug benefit this year, and it is vital 
that we pass one that is fiscally re-
sponsible. Ideally, the Federal Govern-
ment would able to pay for every pill 
ever needed for every senior. Unfortu-
nately, we live in the real world and 
are subject to limited resources. I 
would like to take a few moments to 
shed some light on our Government’s 
current fiscal condition. Last year, the 
Congressional budget Office predicted a 
unified budget surplus of $313billion or 
fiscal year 2002. As my colleagues 
know, this rosy budgetary picture is no 
longer the case. Recent budget projec-

tions show that the Federal Govern-
ment is in much worse fiscal condition 
than we thought. These new projec-
tions show that the Federal Govern-
ment will spend the entire Social Secu-
rity surplus in both the current fiscal 
year and in fiscal year 2003 and we will 
be borrowing $52 billion this year and 
$194 billion in 2003. 

With this in mind, it is imperative 
that we act not only to provide Medi-
care benefits for today’s beneficiaries, 
but also for the baby boomers who will 
arrive in 2011. If we do not act respon-
sibly in providing a benefit, we will end 
up writing IOUs not only for Social Se-
curity, but for this benefit as well. The 
tripartisan proposal strikes a balance 
between providing seniors and the dis-
abled access to needed prescription 
drugs today and doing so in a fiscally 
sensible way that will allow benefits to 
extend to future generations. 

I cannot say the same for the 
Graham-Miller bill. Top the best of my 
knowledge,I cannot definitively state 
what the Graham-Miller bill will cost. 
My colleagues on the other side claim 
that their bill will cost $450 billion over 
6 years. Then, after 6 years, as their 
bill is currently written, the benefit 
would sunset.

However, let us make the assumption 
that the Graham-Miller bill passed and 
their benefit did not sunset. What 
would that mean for the American peo-
ple? I have a sneaking suspicion that 
$450 billion will somehow become $800 
billion or as much as $1 trillion over 10 
years. This is on top of the estimated 
$3.6 trillion it will cost the Federal 
Government to provide basic Medicare 
services for seniors and the disabled. 
As I see it, under the Graham-Miller 
bill, the American people get stuck be-
tween choosing cyanide and hemlock. 

Senator GRASSLEY and the others in 
the tripartisan group have put before 
the Senate a proposal that would cost 
$370 billion as scored by CBO. The nat-
ural question that I think the Amer-
ican people would like to know is what 
does $370 billion buy? In my opinion, 
$370 billion provides a real prescription 
drug benefit that is affordable to both 
the beneficiaries and the Federal Gov-
ernment. 

Under the tripartisan proposal, pre-
miums would be $24 a month, an 
amount that is lower than the Graham-
Miller bill. After a $250 deductible, the 
Government would cover half of all 
prescription drug costs up to $3,450. 

Now, my colleagues on the other side 
of the aisle will claim that the so-
called doughnut hole after $3,450 will be 
the financial ruin of every senior. The 
truth is that the vast majority of sen-
iors, 80 percent, would never even hit 
that hole. Moreover, the hole exists 
only until the beneficiary accrues an-
other $250 in costs, at which time the 
government would pay for 90 percent of 
all remaining drug costs. 

While this benefit will greatly help 
seniors throughout the Nation, there 
are still some seniors for whom the $24 
per month premium and additional 
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cost-sharing is still too high. For those 
individuals, the tripartisan bill pro-
vides protections that will allow access 
to prescription drugs. For those seniors 
under 135 percent of poverty, the 
tripartisan plan would provide a full 
subsidy for monthly premiums. In addi-
tion, the Government would cover 95 
percent of their prescription drug costs 
to the initial benefit limit and 100 per-
cent above the stop-loss limit. And for 
those seniors between 135 and 150 per-
cent of the poverty level, the 
tripartisan proposal would provide as-
sistance with their monthly premiums 
on a sliding scale. In addition, these in-
dividuals would pay no more than 50 
percent of their drug costs once the 
$250 deductible has been reached.

When we talk about dollars being 
spent, we should also point out to sen-
iors that they will receive more bang 
for their buck under the tripartisan 
proposal. Seniors will not just receive 
direct assistance from the government 
to cover their prescription drug bills. 
Rather, under the tripartisan plan, 
competing pharmaceutical delivery 
plans will be forced to provide the best 
value on prescription drug prices in 
order to attract beneficiaries to their 
respective plans. To the advantage of 
both Medicare beneficiaries and the 
Federal Government, this competition 
will decrease the price of prescription 
drugs and permit all parties to stretch 
their dollars further. For example, the 
same dollar that today would buy one 
day’s dose of Lipitor, might purchase 2 
days’ worth of the drug when com-
peting plans vie for consumers as they 
would under the tripartisan plan. 

This body has been playing this polit-
ical posturing game for too long. I am 
tired of explaining partisanship as the 
excuse for why this body has not passed 
a prescription drug benefit and has 
forced the least of our brothers and sis-
ters to choose between food and pre-
scription drugs. I am pleased that the 
Senate will have the opportunity to 
show the American people, especially 
our Nation’s seniors and disabled, 
whether we are serious about enacting 
legislation to provide a prescription 
drug benefit this year. 

The tripartisan bill has support from 
both sides of the aisle. The House has 
passed their measure. The President is 
ready and willing to sign a bill into law 
this year. The burden is squarely on 
the Senate’s shoulders. All eyes are on 
us. I am confident that we will have 
more than 50 votes in favor of the 
tripartisan plan. I hope that those that 
are considering voting against this pro-
posal have a very good reason for not 
supporting it, because the people in 
their State will be asking them the 
question: Why didn’t you support a 
plan that gets the job done in a fiscally 
responsible way. 

So while seniors wait for a prescrip-
tion drug benefit, I will continue to 
work to educate seniors about generic 
drugs. I have been working on this 
issue for some time, providing funds at 
the Food and Drug Administration for 

consumer education and working with 
other non-profits to educate our sen-
iors about the availability and efficacy 
of generics. 

In the meantime, I urge my col-
leagues to waive the budget point of 
order on the tripartisan amendment so 
that Medicare can move forward into 
the 21st century and so that seniors 
and the disabled are able to have access 
to affordable prescription drugs.

Ms. COLLINS. Mr. President, as an 
original cosponsor of the tripartisan 
21st Century Medicare Act, I rise in 
support of this amendment to make af-
fordable prescription drug coverage 
available to all of our Nation’s seniors. 

Prescription drugs are as important 
to a Medicare beneficiaries’ health 
today as a hospital bed was in 1965, 
when the program was created, and I 
have long been a supporter of providing 
a prescription drug benefit as part of 
our efforts to strengthen Medicare. 
With recent advances in research, pre-
scription drugs can literally be a life-
line for patients whose drug regimen 
protects them from becoming sicker 
and reduces the need to treat serious 
illness through hospitalization and sur-
gery. Soaring prescription drug costs, 
however, have placed a tremendous fi-
nancial burden on the millions of Medi-
care beneficiaries who must pay for 
these drugs out of their pockets. 

More and more, I am hearing dis-
turbing accounts of older Americans 
who are running up huge, high-interest 
credit card bills to buy medicine they 
otherwise couldn’t afford. Even more 
alarming are the accounts of patients 
who are either skipping doses to 
stretch out their pill supplies or being 
forced to choose between paying the 
bills or buying the prescription drugs 
that keep them healthy. It is therefore 
critical that we bring Medicare into 
line with most private sector insurance 
plans and expand the program to in-
clude prescription drugs. 

The tripartisan plan that is before us 
today will provide an affordable and 
sustainable prescription drug benefit 
that will be available to all seniors. 
Moreover, unlike the alternative bill, 
our plan will make the drug benefit a 
permanent part of Medicare and is 
fully funded at $370 billion over 10 
years. 

Under the tripartisan bill, all seniors 
will have the choice of at least two pre-
scription drug plans, regardless of 
where they live. This will enable them 
to select the kind of prescription drug 
coverage that they need. Moreover, the 
coverage under these plans will be 
comprehensive. Seniors will have ac-
cess to every drug, from the simplest 
generic to the most advanced, innova-
tive therapy. 

Our plan is also affordable and has 
the lowest monthly premium—$24—of 
any of the comprehensive prescription 
drug proposals that are on the table. 
Not only does our plan offer a lower 
premium, but it also offers lower 
copays for most drugs than the amend-
ment proposed by the Senator from 

Florida. As the senior Senator from 
Maine pointed out on the floor the 
other day, seniors will pay more for 
most of the top 50 drugs under the 
Democrats’ bill than they will under 
the tripartisan plan. For example, the 
copayment for Glucophage, which is 
used in the treatment of Type 2 diabe-
tes, would be $40 under the Graham-
Kennedy bill, and only $31 under the 
tripartisan plan. 

In fact, our plan is such a good deal 
that the Congressional Budget Office 
tells us that just about everyone will 
take it. According to the CBO, 93 per-
cent of seniors will enroll in our pro-
gram, while 6 percent will elect to re-
tain their current prescription drug 
coverage. This means that 99 percent of 
all seniors will have prescription drug 
coverage once our plan is implemented. 

No one should have to choose be-
tween paying their bills and buying 
their pills. That is why our bill pro-
vides additional subsidies to low-in-
come seniors. For example, the 10 mil-
lion seniors nationwide, including 
65,000 Mainers, with incomes below 135 
percent of poverty will have 98 percent 
of their prescription drug costs covered 
by Medicare with no monthly pre-
miums and no gap in coverage. 

In addition, these low-income seniors 
will not be subject to any deductible, 
and they will pay an average copay-
ment of just $1 and $2 for each prescrip-
tion. This is comparable to the copays 
required under Maine’s Medicaid Pro-
gram, which requires beneficiaries to 
pay $2 for each generic drug and $3 for 
each brand name drug. 

The 10,000 Maine seniors with in-
comes between 135 percent and 150 per-
cent of poverty will also receive gen-
erous subsidies under our plan. All sen-
iors with incomes below 150 percent of 
poverty will be exempt from the ben-
efit limit. As a consequence, 80 percent 
of Medicare beneficiaries will never ex-
perience any gap in coverage under our 
plan. Seniors with incomes below 150 
percent of poverty will also receive a 
subsidy that lowers their monthly pre-
miums to anywhere between zero and 
$24 a month, based on a sliding scale 
according to income. 

My biggest concern about the amend-
ment offered by my colleague from 
Florida is the cost. My understanding 
is that this plan will cost anywhere be-
tween $600 billion and $1 trillion over 
the next ten years. This is simply too 
heavy a financial burden for both cur-
rent and future generations to shoul-
der, particularly given our mounting 
Federal deficit. 

Moreover, despite its tremendous 
cost, the alternative plan promises 
only temporary help, not a permanent 
solution. Their plan sunsets after 6 
years, and makes no provision for a 
drug benefit after 2010. In other words, 
their plan ends just as the tidal wave of 
baby boomers is preparing to retire.

The tripartisan plan also includes 
other improvements to the Medicare 
Program that are not included in the 
Graham-Kennedy proposal. The current 
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Medicare benefit package, which was 
established in 1965, now differs dra-
matically from the benefits offered 
under most private health plans. Our 
bill would provide a new, enhanced fee-
for-service option for Medicare bene-
ficiaries that more closely mirrors pri-
vate health plans. For example, it 
would cover more preventive services 
than traditional Medicare at little or 
no cost. It would also provide protec-
tion against catastrophic medical costs 
for those seniors with serious health 
problems. The traditional Medicare 
Program provides no such catastrophic 
protection. 

No one would be forced to enter this 
new plan. It is simply another option. 
If seniors want to stay in the tradi-
tional Medicare Program, that is fine, 
and they will still be eligible for the 
new prescription drug coverage. 

Access to affordable prescription 
drugs is perhaps the most important 
issue facing our Nation’s seniors today. 
It is therefore my hope that the Senate 
will stop playing politics so that we 
can pass a meaningful Medicare pre-
scription drug bill this year. The 21st 
Century Medicare Act is the only legis-
lation before the Senate that has not 
just bipartisan, but tripartisan sup-
port. Moreover, it has the support of 12 
of the 21 members of the Senate Fi-
nance Committee, which has jurisdic-
tion over Medicare. That is not to say 
that I think the tripartisan plan is per-
fect. I do not, for example, like the co-
payments imposed on home health care 
in the new fee-for-service option, and I 
would, of course, prefer a plan that had 
no gaps in coverage. 

The tripartisan plan does, however, 
provide a major improvement in cov-
erage, and I believe that it is the only 
proposal that gives our seniors any real 
hope of getting an affordable Medicare 
prescription drug benefit this year. 

Since the cost of providing a mean-
ingful drug benefit will only increase 
as time passes, it is all the more impor-
tant that we act now. I therefore urge 
all of my colleagues to join me in sup-
porting this tripartisan amendment. 

Mr. REED. Mr. President, I would 
like to take a few minutes before we 
vote later today on the Graham amend-
ment and the Grassley amendment to 
describe some of the grave concerns I 
have with the tripartisan amendment 
sponsored by Senators GRASSLEY, JEF-
FORDS and BREAUX. 

The tripartisan Senate bill offers the 
following ‘‘benefits’’ to seniors: an ex-
pected monthly premium of $24; a bene-
ficiary must cover the first $250 in drug 
costs; then half of his or her drug costs 
are covered between $251 and $3,450; at 
that point the beneficiary is then re-
sponsible for all drug expenses between 
$3,451–$5,300; 

Moreover, the plan claims to offer as-
sistance for low-income beneficiaries. 
What is not mentioned is that a strict 
asset test would prevent 40 percent of 
low-income seniors from even quali-
fying for this subsidy. A car, a wedding 
ring, or a burial plot over a certain 

value would render a beneficiary com-
pletely ineligible. 

The purpose of insurance is to pro-
vide protection against certain costs. 
The kind of insurance some of my col-
leagues in the Senate have proposed 
would leave those seniors and persons 
with disabilities holding the bag when 
their drug expenditures are highest. 
Under the tripartisan plan, bene-
ficiaries could still be required to pay 
thousands of dollars in drug expendi-
tures. 

This proposal would create a serious 
lapse in what is supposed to be a safety 
net for our most vulnerable citizens, 
only paying a quarter of an average 
Rhode Islander’s prescription drug 
costs. 

When a person breaks an arm, Medi-
care pays for the whole cast, not half. 
A prescription drug benefit should pay 
for all of your benefits. 

There are other nonprescription-
drug-related provisions contained in 
the tripartisan bill that are also of 
great concern, particularly Title II, the 
‘‘Option for Enhanced Medicare Bene-
fits’’ section. To me, the provisions 
outlined in this section of the bill are 
a direct affront on the Medicare Pro-
gram as we know it. It seeks to create 
a new Medicare option that combines 
both Part A and Part B with a com-
bined premium. 

Under this option, a beneficiary 
would pay more upfront, out-of-pocket 
costs, such as a $10 co-payment for the 
first five home health visits and $60 per 
day for the first 100 days in a skilled 
nursing facility. In return, the bene-
ficiary would pay nothing for preven-
tive health services such as mammog-
raphy and cancer screening and would 
receive protection against catastrophic 
health care costs. 

This new Medicare benefit option 
would reverse the universal nature of 
our current program by creating a new 
line of services for those who can pay 
more. During the Balanced Budget Act 
debate of 1997, I fought against the ad-
dition of copayments for home health 
and other essential services because 
they threaten the access of low-income 
beneficiaries to those services. 

This new enhanced benefit option 
would create a two-tiered system of the 
haves and the have-nots. Since there is 
no premium assistance for low-income 
beneficiaries who may wish to enroll in 
the enhanced benefit option, only more 
wealthy beneficiaries would be able to 
afford it. And since it requires bene-
ficiaries to pay a greater share of their 
upfront costs, it would divert 
healthier, younger beneficiaries from 
the traditional program. This adverse 
selection would ultimately result in 
higher costs for those who remain in 
the traditional Part A and Part B pro-
gram. 

The sponsors and supporters of the 
tripartisan Senate bill have argued 
that even though our Nation’s most 
vulnerable citizens deserve a Medicare 
prescription drug benefit they can de-
pend on, the proposal offered by Sen-

ators GRAHAM, MILLER, and KENNEDY is 
simply too expensive. I would like to 
take a moment to highlight for my col-
leagues a recent report by the Center 
on Budget and Policy Priorities that I 
believe adds an important perspective 
to that point of debate. 

The report compared the cost of last 
year’s tax cuts with the costs of two 
prescription drug proposals for the 
Medicare population. The estimated 10-
year cost of the first plan being rough-
ly $350 billion and the second $700 bil-
lion for the same period. The report 
found that when the tax cut is fully in 
effect, the cost of the tax cut for just 
the top 1 percent of the population 
would exceed the entire difference in 
cost between the two prescription drug 
proposals. 

I voted against the President’s tax 
cut because I felt that it failed to leave 
room for critical immediate needs such 
as a prescription drug benefit, nor did 
it allow us to adequately address the 
long-term solvency of Social Security 
and Medicare. 

Once Congress enacts a Medicare pre-
scription benefit, it will be difficult to 
modify or significantly alter it. If we 
are going to enact a benefit, we must 
pass a solid, reliable benefit that will 
continue to meet the needs of Medicare 
beneficiaries in years to come. And if 
resources are the issue, many Members 
have already stated clearly that there 
is a way to address that issue, either 
through the reserve fund set aside in 
last year’s budget or by other means. 

The PRESIDING OFFICER. The Sen-
ator from Florida. 

Mr. GRAHAM. Mr. President, I yield 
myself 4 minutes, after I ask unani-
mous consent that Senator DAYTON be 
added as a cosponsor of this amend-
ment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. GRAHAM. Mr. President, I rise 
to respond to criticisms raised about 
the availability and cost of drugs under 
the Democratic proposal. The minority 
leader has distributed a memo in which 
he cites selected provisions of our bill 
to come to a false conclusion about the 
access seniors would have to prescrip-
tion drugs. I want to set the record 
straight. 

Under the Democratic proposal, all 
medically necessary drugs would be 
available to our seniors at a rate of no 
more than $40 per prescription for the 
year 2005—all medically necessary 
drugs, not just the drugs that are on 
the preferred list. 

The sections of the amendment Sen-
ator LOTT chose to omit make clear 
that every senior would have access to 
any drug that is medically necessary 
for that senior. Seniors are further pro-
tected because the Medicare Program 
would assure that the definition of a 
class of drugs is clinically appropriate. 
To the contrary, the Republican bill al-
lows the drug HMOs to define the class-
es of drugs and, further, on page 32 of 
their amendment, clarifies that not all 
drugs within a class would have to be 
covered. 
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Senator LOTT may want to take a 

closer look at the Republican language 
given his concerns in this area. 

Under the Democratic proposal, sen-
iors will know in advance exactly how 
much they will pay for any drug. In 
2005, they will never pay more than $10 
for a generic and $40 for a medically 
necessary brand name drug. 

Under the Republican plan, there is 
no way of knowing how much a senior 
would pay for a specific drug because 
there is no defined benefit in the Re-
publican plan. Who makes the deci-
sions? The drug HMOs make the deci-
sion. They choose how much the bene-
ficiaries will pay, what the deductibles 
will be, and how much they will pay for 
each prescription in coinsurance. It 
could be 50 percent, which is what their 
charts say. It could be 80 percent. It 
will be determined not by the seniors, 
not by Medicare, but by the drug HMO. 

I urge my colleagues to consider 
carefully the differences between the 
Democratic and Republican bills. Our 
bill uses the Medicare Program, a tried 
and true delivery system, to provide 
prescription drugs to our seniors. The 
Republican bill privatizes Medicare and 
requires seniors to get their drugs from 
a drug HMO—if they can find one in 
their State. 

Our bill assures that seniors in rural 
America are guaranteed the same bene-
fits provided to senior Americans else-
where in this country. The Republican 
bill abandons rural Americans. Our bill 
gives seniors an affordable drug benefit 
and guaranteed prices. The Republican 
bill lets private insurers decide what 
drugs are covered and how much sen-
iors will pay for each prescription. 

Our bill uses every taxpayer dollar, 
every dollar paid by the beneficiary in 
monthly premiums to lower the cost of 
prescription drugs for seniors. The Re-
publican bill uses taxpayer dollars and 
premium dollars to lure uneager pri-
vate insurers into a market for which 
today there is no private insurance 
being offered. 

Our bill is a bill for seniors. The Re-
publican bill is a bill for drug compa-
nies and private insurers. The dif-
ferences between the bills will make a 
very real difference in the ability of 
our seniors to afford the prescription 
drugs they need, and enjoy the im-
proved health that those drugs will 
bring. 

I urge my colleagues to support the 
Graham-Miller-Kennedy Medicare pre-
scription drug benefit. In the event 
that none of the proposals that will be 
voted on this afternoon garner the nec-
essary votes to move forward, I urge 
my colleagues to roll up their sleeves 
and begin work immediately on a pro-
posal that can be adopted this year. 

The outcomes of the votes today 
should not be viewed as a trumpet of 
defeat, but as an even more urgent call 
to find a proposal this year, in 2002, 
that will bring our seniors the drugs 
they need, the drugs that we have 
promised, the drugs a compassionate 
America will provide to this, our great-
est generation. 

The PRESIDING OFFICER. Who 
yields time? 

The Senator from Iowa. 
Mr. GRASSLEY. Mr. President, I 

yield 3 minutes to the Senator from 
Louisiana. 

Mr. BREAUX. Mr. President, I thank 
the distinguished Senator and say how 
much I have enjoyed working with him 
on the tripartisan group. 

The Senate will be faced, in a few 
moments, with an interesting propo-
sition. We will have Graham legisla-
tion that will not get the requisite 
number of votes to proceed. And we 
will be faced with the tripartisan pro-
posal to see if we have an opportunity 
to proceed with that legislation. That 
will be the second and final vote, I take 
it, today on this issue. At least, I think 
it will be. 

I don’t think the Senate and this 
Congress can go back this year and tell 
our constituents that we didn’t do pre-
scription drugs because it is the other 
party’s fault. I don’t think the Repub-
licans can say they didn’t bring back 
prescription drugs because it is the 
Democratic Party’s fault, and I don’t 
think we will get very far saying we 
didn’t have a prescription drug plan be-
cause the Republicans would not sup-
port ours. I think the seniors are 
wising up and know that this blame 
game is no longer going to help them 
one bit. You cannot take an excuse to 
the drugstore and buy prescription 
drugs. What the seniors need is both 
sides to come together and create a 
program that would work. Our 
tripartisan bill is somewhere between 
the two versions that I have de-
scribed—the Hagel bill at $150 billion, 
and the Graham bill at about $594 bil-
lion. All of that comes out of the So-
cial Security trust fund money. We 
have tried to be responsible in how 
much we can spend to make sure we 
have a sufficient number of votes to ac-
tually pass something and also create a 
delivery system that can work. 

What we have suggested is that for 
people in the Medicare Program, just 
like those of us in the Federal Employ-
ees Health Benefits Plan—the program 
that we have drug coverage under and 
all of our insurance—that private com-
panies compete for the right to sell us 
that coverage. They compete for the 
right to sell us prescription drugs. The 
company that can do it the cheapest is 
the one, in most cases, from which we 
purchase the plan. That is what we are 
suggesting. 

We are also suggesting that these 
companies are big people, big players. 
There are PBMs like Merck-Medco or 
Aetna or Blue Cross. These companies 
are used to assuming risk. That is their 
business. Why should we say we are 
going to get companies to deliver the 
product, but if they underestimate how 
much it is going to cost, the taxpayers 
are going to cover their loss? Our bill 
says if these companies bid $100 to pro-
vide prescription drugs for seniors, and 
it costs them $102, then that is their re-
sponsibility. That is the risk they have 

to assume. Why should the taxpayers 
say: Look, we don’t care how much it 
actually costs, the taxpayer will pick 
up the difference no matter what. 

Regarding rural areas, our legislation 
says there will be at least two com-
peting plans in every area of the 
United States. The Government will 
ensure that there are at least two com-
peting plans. It is not like an HMO. 
Here you had to have a hospital and 
doctors and emergency rooms. The 
only thing you need to deliver drugs in 
a rural area is a drugstore to have the 
prescription filled and a doctor to write 
the prescription. We guarantee that 
every part of the country will have at 
least two competing plans. 

What do we do if neither side has 60 
votes? Do we give up? I suggest we try 
to find common ground. I think we can 
do that and we will continue to work in 
that regard. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. KENNEDY. Mr. President, how 
much time remains on each side? 

The PRESIDING OFFICER. The mi-
nority has 5 minutes 45 seconds. The 
majority has 4 minutes 45 seconds. 

Mr. GRASSLEY. Mr. President, I 
yield 3 minutes to the Senator from 
Utah. 

Mr. HATCH. Mr. President, just a few 
years ago, when President Clinton was 
President, he was asking for a drug 
benefit program of $168 billion. Last 
year, the Democrats wanted a $311 bil-
lion program. This year it is $600 bil-
lion. Frankly, I think it is a lot more 
than that because they have written in 
a sunset provision that actually helps 
to reduce the cost of that program, but 
also makes the program temporary. 

I have to say that some of the things 
I find objectionable about the Graham 
approach is that the bill sets up a Gov-
ernment formulary that allows only 
two drugs for each illness. Because of 
that, it means that literally dozens of 
drugs that may be prescribed by doc-
tors will have to be purchased by the 
patients themselves. 

I might also add that it means a situ-
ation of price controls without ques-
tion. Countries that set price controls 
on prescription drugs have been unable 
to duplicate the success of the United 
States in developing new pharma-
ceuticals. 

Our tripartisan plan provides a per-
manent benefit, not a temporary one 
like Graham-Miller does. It gives bene-
ficiaries choice in Medicare coverage, 
drug coverage, and options to select 
any prescription they want. It is af-
fordable. Our plan costs $370 billion 
over 10 years. The Graham plan costs 
$600 billion over 10 years. Our plan, in 
addition, includes Medicare reforms. 
The Graham-Miller plan does not. Our 
plan is not run by the Government, but 
by the private sector, and it depends on 
private competition. It trusts seniors 
to make their own decisions and 
choices. The Graham-Miller bill does 
not. Ours is affordable, it creates com-
petition, and there are no price con-
trols on drugs. We take care of the 
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poorest of the poor and we do it within 
reasonable budgetary limits. 

Mr. President, I yield back the re-
mainder of my time. 

Mr. KENNEDY. Mr. President, I yield 
4 minutes to the Senator from Georgia. 

The PRESIDING OFFICER. The Sen-
ator from Georgia is recognized. 

Mr. MILLER. Mr. President, first I 
want to quickly make a point about a 
matter that has been raised on the pro-
vision in the Graham-Miller-Kennedy 
bill that says we take a second look at 
this legislation after a few years. That 
is not a weakness. It is one of its 
strengths, and it is nothing new. That 
is what we did with welfare reform, and 
that is what we did with the farm bill. 

I submit to the Chair, if we had that 
provision in the original Medicare bill, 
we probably would have had a prescrip-
tion drug benefit years ago. 

Back in April, right after the Easter 
recess, I came to the Senate floor and 
talked about the urgency of passing a 
prescription drug bill. I spoke then of 
my 88-year-old Uncle Hoyle who lives 
next door to me in the mountains of 
North Georgia. He has been like a fa-
ther to me in many ways. Once a very 
strong mountain man, Uncle Hoyle 
now suffers from diabetes, prostate 
cancer, recently had angioplasty, and 
also suffers from a kidney infection. 
Although he still makes a great gar-
den—and I had tomatoes and corn out 
of it this last week—that once strong 
body is growing frail. I cannot get 
Uncle Hoyle, or millions like him, off 
my mind. 

Many—too many—refuse to see these 
elderly waiting, waiting for someone, 
anyone, to knock on that screen door 
and say, as John Prine sings: ‘‘Hello in 
there.’’ 

The elderly are waiting for some-
thing else, too. They are waiting for us 
to do something about their health 
needs. So far, they have waited in vain, 
each day growing older, growing weak-
er. Now it comes down to us on this 
July afternoon 2002. 

If we do not do something, you know 
who we are going to be like? If we do 
not do something, we are going to be 
like those who pass by that man in the 
ditch on the side of the road in that 
Biblical story of the Good Samaritan: 
Passed him by, tried not to look at 
him, refused to help him. We will be no 
better than they were and should be re-
membered in the same negative way. 

We must come to the aid of our sen-
iors by adding a meaningful prescrip-
tion drug benefit to Medicare. The 
Graham-Miller-Kennedy bill would do 
just that. I believe and, more impor-
tantly, the AARP believes that our bill 
offers the best value for seniors. We de-
liver our prescription drug benefit 
through the tried and tested Medicare 
system. We provide extra help for our 
neediest seniors. We guarantee cov-
erage 24 hours a day in every corner of 
this country, including that tiny rural 
town that the Presiding Officer knows, 
where I and my Uncle Hoyle live. 

Remember what FDR once said: Try 
something; if it doesn’t work, try 

something else. But for God’s sake, try 
something. That is what I am trying to 
say. I want Uncle Hoyle and all those 
millions like him in this land of plenty 
who played by the rules, raised their 
families, and worked hard to have some 
hope and dignity in their twilight 
years. 

Is that really too much to ask? Mr. 
President, I do not think so. 

I yield the floor. 
The PRESIDING OFFICER. Who 

yields time? The Senator from Nevada. 
Mr. REID. Mr. President, I ask unan-

imous consent that the Senator from 
Iowa be granted 3 additional minutes 
and the Senator from Massachusetts, 
the manager of the bill, be given 3 addi-
tional minutes prior to the vote. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. GRASSLEY. Mr. President, I 
yield myself such time as I might con-
sume. 

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized.

Mr. GRASSLEY. Mr. President, soon 
we will cast what could be our final 
votes on a new Medicare prescription 
drug benefit. I am deeply disappointed 
with the process that brought us to 
this point, a process that ignored the 
good bipartisan will on the Finance 
Committee in favor of politics and par-
tisanship that has seemed to dominate 
the debate on the floor of the Senate. 

However, I continue to believe that 
our bill, the Tripartisan 21st Century 
Medicare Act, represents the broadest 
and best approach to providing pre-
scription drug coverage. 

Our work on this bill over the course 
of a full year involved fine Senators 
from every party. I have never been 
prouder to work in a bipartisan manner 
than with my colleagues Senator 
HATCH, Senator BREAUX, Senator 
SNOWE, and Senator JEFFORDS on prob-
ably the most important change in 
Medicare in the 37-year history of that 
legislation. 

Together the five of us, bipartisan or 
tripartisan, whatever one wishes to 
call it, consulted stakeholders of all 
political persuasions and the Congres-
sional Budget Office as we developed 
our policies over the last year. At 
every step of the way, we faced trade-
offs and made compromises, all in the 
spirit of cooperation, with the common 
goal of getting something done that 
could actually work without breaking 
the Medicare bank. 

Our bill reflects the best of what 
good bipartisan cooperation can do. It 
offers seniors affordable coverage on a 
permanent basis. It does not sunset, 
and it does not take brand name drugs 
away from our seniors. It improves and 
enhances other unfair aspects of the 
Medicare Program, and it does it all on 
a voluntary basis. It does so at a total 
cost that reasonable people from both 
parties should be able to support—$370 
billion over 10 years. 

I urge my colleagues to remember 
that anything that comes to the floor 
on a purely partisan basis, such as the 

Graham-Kennedy bill before us right 
now, is destined to failure, and I re-
mind everyone again that nothing ever 
passes this body on a partisan basis 
alone. Around here, it takes bipartisan-
ship to make things happen, and appar-
ently the Democrat leadership is not 
interested in making things happen for 
our senior citizens. 

Our bill is built on a bipartisan foun-
dation. Had it been given a chance to 
be debated in the Senate Finance Com-
mittee, it could no doubt have been im-
proved further still, but we were denied 
that chance all because the other side 
did not want real debate. They wanted 
a real issue instead. 

I urge my colleagues, especially 
those on the other side of the aisle, to 
listen closely when Senators claim to 
care about bipartisanship. Our bill is 
the only bipartisan prescription bill in 
all of Washington, DC, this year. It de-
serves consideration of the full Finance 
Committee, but since we have been de-
nied that right by the Democratic lead-
ership, it deserves your vote today. 

The bill, other than the tripartisan 
bill before us, is without a doubt a pro-
gram for big Government. Rather than 
allow prescription drug plans to design 
cost savings and innovative benefits 
that best suit seniors’ needs, the 
Graham-Kennedy bill requires Federal 
bureaucrats to set up 10 regional drug 
formularies, basically deciding which 
prescription drugs seniors can and can-
not access. 

Under Graham-Kennedy, plans would 
not compete with one another. It would 
not be allowed to deviate from a re-
gional drug formula, thus restricting 
seniors’ choices. Plans would be further 
restricted from offering more than two 
brand name drugs in a therapeutic 
class. 

This approach puts control squarely 
in the hands of bureaucrats in Govern-
ment, and we know from experience 
that exclusive Government control 
over medicine has not worked well. The 
Government has lagged many years be-
hind the private sector in covering im-
munizations, physicals, mammograms, 
and other preventive care in Medicare. 

By contrast, the Tripartisan 21st 
Century Medicare Act approach puts 
control in the hands of our senior citi-
zens. The bill guarantees multiple 
plans will compete in each region of 
the country, giving seniors a choice to 
pick the plan that best suits their 
needs and the right to get out of plans 
that do not meet their needs. 

The tripartisan bill also does not re-
strict plans from offering more drug 
choices and better overall drug cov-
erage. Under the tripartisan bill, pri-
vate plans compete for seniors, not 
Government bureaucrats. What if the 
specific drug a senior relies on is not 
on the regional Government for-
mulary? The Graham-Kennedy bill 
forces seniors to go through multiple 
layers of bureaucratic red tape to con-
vince the Government to give them the 
drugs that their doctors think they 
need. 
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The tripartisan bill lets seniors and 

their doctors decide what drugs they 
should receive. 

Take your choice. We have it within 
the next 5 minutes. I hope you will 
vote for the tripartisan plan. 

The PRESIDING OFFICER. The Sen-
ator from Massachusetts. 

Mr. KENNEDY. Will the Chair let me 
know when there are 15 seconds re-
maining? 

The PRESIDING OFFICER. The 
Chair will so advise the Senator. 

Mr. KENNEDY. Mr. President, this 
vote is one of the most important any 
of us will ever cast. It is a vote about 
our national character and national 
priorities.

It is a vote about the quality of our 
society. But most of all it is a vote 
about senior citizens and disabled 
Americans and their right to live in 
dignity. 

Medicare is a solemn promise be-
tween Government and the individual. 
It says, ‘‘Play by the rules, contribute 
to the system during your working 
years, and you will be guaranteed 
health security in your retirement 
years.’’ Because of Medicare, the elder-
ly have long had insurance for their 
hospital bills and doctors bills. But the 
promise of health security at the core 
of Medicare is broken every day be-
cause Medicare does not cover the soar-
ing price of prescription drugs. 

Today, we have the opportunity and 
the duty to mend the broken promise 
of Medicare. It is time to pass a Medi-
care prescription drug benefit. It is 
time for Congress to listen to the 
American people instead of the power-
ful special interests. 

When I first came to the Senate, I 
was privileged to participate in the de-
bates that led to Medicare’s passage. 
Then, as now, there were two plans be-
fore us. One plan was the solid, depend-
able, comprehensive Medicare program 
that became law. The other was little 
more than a political fig leaf for the 
elections. One plan was supported by 
all the organizations representing sen-
ior citizens and working families. The 
other plan was supported only by the 
powerful special interests. That is the 
same situation we face today. 

Senators GRAHAM, MILLER, and I 
have offered a solid, affordable Medi-
care prescription drug benefit that of-
fers senior citizens and disabled Medi-
care beneficiaries the protection they 
need at a price they can afford. There 
is no deductible, there are no gaps, 
there are no loopholes. The benefit and 
the premium are both guaranteed in 
the law itself. Low income senior citi-
zens get special assistance. 

But the other side has taken a dif-
ferent approach. Their plan is not af-
fordable, not adequate, and not Medi-
care. 

Under their plan, benefits are so in-
adequate that senior citizens will still 
be forced to choose between food on the 
table and the medicines they need to 
survive. There is a high deductible and 
a large coverage gap. Whether the sen-

ior citizen has large drug needs or more 
modest ones, the program only pays a 
small fraction of the cost of needed 
medicine—leaving the elderly to shoul-
der the rest or go without. 

Special help for the low income el-
derly is conditioned on a cruel and in-
trusive assets test. 

Instead of guaranteeing benefits for 
senior citizens, their program provides 
subsidies for insurance companies—and 
allows them to set the premium and 
determine the benefits that the elderly 
can receive. 

And to reduce the cost of their plan, 
they have set it up in such a way that 
it actually encourages employers to 
drop the good retirement coverage that 
more than ten million senior citizens 
now enjoy. 

According to the Congressional Budg-
et Office, under the Republican plan 
one-third of these retirees—three and 
one-half million—would actually lose 
the good coverage they have today and 
be forced into the inferior Republican 
plan. 

From the AARP to the Leadership 
Council of Aging Organizations to the 
National Committee to Preserve Social 
Security and Medicare, virtually every 
organization representing senior citi-
zens and the disabled supports our 
amendment. Not a single legitimate or-
ganization of senior citizens or the dis-
abled supports their proposal. 

We are proud that our Democratic 
leader brought this matter to the floor 
of the Senate. This is the time for us to 
act. 

The PRESIDING OFFICER. The Sen-
ator from Massachusetts has 15 seconds 
remaining. 

Mr. KENNEDY. Senior citizens and 
their children and their grandchildren 
understand that affordable, comprehen-
sive prescription drug coverage under 
Medicare should be a priority. Let’s lis-
ten to their voices instead of those of 
the powerful special interests. Let’s 
pass a Medicare prescription drug ben-
efit worthy of the name. 

Every single member of this body has 
a good prescription drug benefit. Let’s 
do the same for the American citizens. 
That is what our program does. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. KENNEDY. I think the time has 
expired. 

The PRESIDING OFFICER. The Sen-
ator from Iowa has 45 seconds. 

Mr. GRASSLEY. Mr. President, I 
yield back the remainder of our time. 

Mr. President, I make a point of 
order that the Graham amendment, 
No. 4309, violates section 302(f) of the 
Budget Act. 

The PRESIDING OFFICER. The Sen-
ator from Massachusetts. 

Mr. KENNEDY. Mr. President, pursu-
ant to section 904 of the Congressional 
Budget Act of 1974, I move to waive the 
applicable sections of that act for pur-
poses of the pending amendment, and I 
ask for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be a sufficient sec-
ond. 

The question is on agreeing to the 
motion. The clerk will call the roll. 

The assistant legislative clerk called 
the roll.

Mr. NICKLES. I announce that the 
Senator from North Carolina (Mr. 
HELMS) is necessarily absent. 

The PRESIDING OFFICER (Mr. CAR-
PER). Are there any other Senators in 
the Chamber desiring to vote? 

The result was announced—yeas 52, 
nays 47, as follows:

[Rollcall Vote No. 186 Leg.] 
YEAS—52 

Akaka 
Baucus 
Bayh 
Biden 
Bingaman 
Boxer 
Breaux 
Byrd 
Cantwell 
Carnahan 
Carper 
Cleland 
Clinton 
Conrad 
Corzine 
Daschle 
Dayton 
Dodd 

Dorgan 
Durbin 
Edwards 
Feingold 
Feinstein 
Fitzgerald 
Graham 
Harkin 
Hollings 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kerry 
Kohl 
Landrieu 
Leahy 
Levin 

Lieberman 
Lincoln 
Mikulski 
Miller 
Murray 
Nelson (FL) 
Nelson (NE) 
Reed 
Reid 
Rockefeller 
Sarbanes 
Schumer 
Stabenow 
Torricelli 
Wellstone 
Wyden 

NAYS—47 

Allard 
Allen 
Bennett 
Bond 
Brownback 
Bunning 
Burns 
Campbell 
Chafee 
Cochran 
Collins 
Craig 
Crapo 
DeWine 
Domenici 
Ensign 

Enzi 
Frist 
Gramm 
Grassley 
Gregg 
Hagel 
Hatch 
Hutchinson 
Hutchison 
Inhofe 
Kyl 
Lott 
Lugar 
McCain 
McConnell 
Murkowski 

Nickles 
Roberts 
Santorum 
Sessions 
Shelby 
Smith (NH) 
Smith (OR) 
Snowe 
Specter 
Stevens 
Thomas 
Thompson 
Thurmond 
Voinovich 
Warner 

NOT VOTING—1 

Helms 

The PRESIDING OFFICER. On this 
vote, the yeas are 52, the nays are 47. 
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the 
affirmative, the motion is rejected. 
Under the previous order, the amend-
ment is withdrawn. 

VOTE ON AMENDMENT NO. 4310 
The PRESIDING OFFICER. The 

question now occurs on the Grassley 
amendment No. 4310. 

The majority leader. 
Mr. DASCHLE. Mr. President, I make 

a point of order that the pending 
amendment violates section 302(f) of 
the Congressional Budget Act of 1974. 

The PRESIDING OFFICER. The Sen-
ator from Iowa. 

Mr. GRASSLEY. Mr. President, pur-
suant to section 904 of the Budget Act, 
I move to waive the point of order for 
the pending amendment and ask for 
the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be. 
The question is on agreeing to the 

motion. The clerk will call the roll. 
The legislative clerk called the roll.
Mr. NICKLES. I announce that the 

Senator from North Carolina (Mr. 
HELMS) is necessarily absent. 
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The PRESIDING OFFICER. Are there 

any other Senators in the Chamber de-
siring to vote? 

The yeas and nays resulted—yeas 48, 
nays 51, as follows:

[Rollcall Vote No. 187 Leg.] 
YEAS—48 

Allard 
Allen 
Bennett 
Bond 
Breaux 
Brownback 
Bunning 
Burns 
Campbell 
Cochran 
Collins 
Craig 
Crapo 
DeWine 
Domenici 
Ensign 

Enzi 
Fitzgerald 
Frist 
Gramm 
Grassley 
Gregg 
Hatch 
Hutchinson 
Hutchison 
Inhofe 
Jeffords 
Kyl 
Landrieu 
Lott 
McCain 
McConnell 

Murkowski 
Nickles 
Roberts 
Santorum 
Sessions 
Shelby 
Smith (NH) 
Smith (OR) 
Snowe 
Specter 
Stevens 
Thomas 
Thompson 
Thurmond 
Voinovich 
Warner 

NAYS—51 

Akaka 
Baucus 
Bayh 
Biden 
Bingaman 
Boxer 
Byrd 
Cantwell 
Carnahan 
Carper 
Chafee 
Cleland 
Clinton 
Conrad 
Corzine 
Daschle 
Dayton 

Dodd 
Dorgan 
Durbin 
Edwards 
Feingold 
Feinstein 
Graham 
Hagel 
Harkin 
Hollings 
Inouye 
Johnson 
Kennedy 
Kerry 
Kohl 
Leahy 
Levin 

Lieberman 
Lincoln 
Lugar 
Mikulski 
Miller 
Murray 
Nelson (FL) 
Nelson (NE) 
Reed 
Reid 
Rockefeller 
Sarbanes 
Schumer 
Stabenow 
Torricelli 
Wellstone 
Wyden 

NOT VOTING—1 

Helms 

The PRESIDING OFFICER. On this 
vote, the yeas are 48, the nays are 51. 
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the 
affirmative, the motion is rejected. 
Under the previous order, the amend-
ment is withdrawn. 

Mr. DASCHLE. Mr. President, I move 
to reconsider the vote. 

Mr. GRAMM. I move to lay that mo-
tion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. DASCHLE. Mr. President, I sug-
gest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll.

Mr. ENSIGN. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
CORZINE). Is there objection? 

Mr. REID. Mr. President, I object. 
The PRESIDING OFFICER. The ob-

jection is heard. 
Mr. REID. Mr. President, I ask unan-

imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. Mr. President, I ask unan-
imous consent that when the Senate 
considers the Hagel amendment, it be 
considered under the following time 
limitations: During today’s session 
there be 90 minutes under the control 
of Senator HAGEL or his designee and 30 
minutes under the control of Senator 

KENNEDY or his designee; that upon the 
use or yielding back of the time, the 
amendment be set aside to recur when 
the Senate resumes consideration on 
Wednesday, July 24; and there be addi-
tional time of 120 minutes prior to the 
vote in relation to the amendment con-
trolled as follows: 60 minutes under the 
control of Senator HAGEL or his des-
ignee and Senator KENNEDY or his des-
ignee; that upon the use of the time, 
the Senate vote in relation to the 
amendment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. Mr. President, before Sen-
ator HAGEL begins the debate, we hope 
to get from the House today the sup-
plemental appropriations bill. After 
Senator HAGEL and Senator KENNEDY 
finish debate time today, we will begin 
the debate on the supplemental appro-
priation. 

Based on the unanimous consent 
agreement just entered, I have the au-
thority of the majority leader to an-
nounce there will be no more rollcall 
votes tonight. 

I have been asked we have a consent 
request on the supplemental. The time, 
of course, is not running against the 
Senator’s amendment. 

Senator HAGEL has been his usual 
courteous self. He has been very pa-
tient in waiting for us to write this 
agreement. We have known his was 
going to be the next amendment for 
some time, and it is unfortunate it has 
taken so long to get to where we are. 

Mr. President, I ask unanimous con-
sent that at the conclusion of the 
Hagel amendment debate today, and 
notwithstanding receipt of the con-
ference report to accompany H.R. 4775, 
the supplemental appropriations bill, 
there be 2 hours 40 minutes for debate 
with respect to the conference report, 
with the time divided as follows: 60 
minutes each for the chairman and 
ranking member of the committee; 30 
minutes under the control of Senator 
WELLSTONE, and 10 minutes under the 
control of Senator REID of Nevada or 
his designee; that on Wednesday, July 
24, the Senate proceed to the consider-
ation of the conference report at 10:30 
a.m. with the time until 11 a.m. equal-
ly divided and controlled by Senators 
BYRD and STEVENS or their designee; 
that at 11 a.m., without further action 
or debate, the Senate vote on adoption 
of the conference report. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Nebraska.
AMENDMENT NO. 4315 TO AMENDMENT NO. 4299 

(Purpose: To provide medicare beneficiaries 
with a drug discount card that ensures ac-
cess to affordable outpatient prescription 
drugs) 
Mr. HAGEL. Mr. President, I call up 

amendment No. 4315, which is at the 
desk. 

The PRESIDING OFFICER. The 
clerk will report. 

The legislative clerk read as follows:
The Senator from Nebraska [Mr. HAGEL], 

for himself, Mr. ENSIGN, Mr. LUGAR, Mr. 

GRAMM, Mr. INHOFE, and Mr. GREGG, proposes 
an amendment numbered 4315 to amendment 
No. 4299.

Mr. HAGEL. I ask unanimous con-
sent reading of the amendment be dis-
pensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(The amendment is printed in today’s 
RECORD under ‘‘Text of Amendments.’’) 

Mr. HAGEL. Mr. President, we have 
spent 4 days debating and voting on 
two Medicare prescription drug pro-
posals, the Graham-Miller-Kennedy bill 
and the so-called tripartisan bill. I 
have worked with Senators ENSIGN, 
LUGAR, PHIL GRAMM, INHOFE, 
SANTORUM, and GREGG to introduce rel-
evant, straightforward, realistic legis-
lation to add a prescription drug ben-
efit to our Medicare Program. 

Our legislation would create a perma-
nent Medicare prescription drug pro-
gram that would be available to all 
Medicare beneficiaries beginning Janu-
ary 1, 2004. We keep it affordable to 
both beneficiaries and taxpayers. We do 
it without creating a new Federal Gov-
ernment bureaucracy. The program is 
not perfect. None of the Medicare pre-
scription drug bills we have considered 
have been perfect. 

This bill accomplishes a very impor-
tant goal. This bill gives seniors the 
peace of mind that comes with know-
ing they have security from extremely 
high drug costs, catastrophic costs 
that ruin families. 

Why are we engaged in this debate? 
Medicare was created, as we all 

know, in 1965—and it is a 1965 model. 
Preventive health care, like diet, life-
style, and exercise, was not emphasized 
in 1965. Prescription drugs were not as 
widely prescribed or used. Research 
had not developed the kind of lifestyles 
and life expectancies and quality of life 
we now enjoy—prescription drugs, 
pharmaceutical research, being the 
core of that development. 

Seniors needed protection, in 1965, 
from high hospital costs for inpatient 
services, and we gave them that protec-
tion. It came through Medicare Part A 
hospital insurance. 

In 2000, the average American spent 
$435 a year on prescription drugs. 
Today, Medicare beneficiaries need 
protection from unlimited out-of-pock-
et prescription drug costs. 

John C. Rother, policy director of 
AARP, was quoted today in the New 
York Times as saying:

Another possibility is for Medicare to pro-
vide catastrophic coverage for prescription 
drug expenses over a certain threshold, per-
haps $4,000 to $6,000 a year, with no premium. 
This could be combined with additional help 
for low-income beneficiaries and a govern-
ment-authorized drug discount card.

So reported the New York Times 
today as a quote from Mr. Rother, the 
policy director of AARP. What Mr. 
Rother states is exactly what this bill 
does. 

How would this program work? There 
are two major components to our bill. 
First, all participating beneficiaries 
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would be protected from unlimited out-
of-pocket drug expenses through a cap 
on their private expenditures. The an-
nual out-of-pocket limit would depend 
on their income. That would go as fol-
lows: For annual income levels below 
200 percent of poverty, the annual ex-
pense would be no more than $1,500. 
That is a little more than a $100-a-
month cap on out-of-pocket expenses. 
For those with annual income levels 
200 percent to 400 percent of poverty, it 
would be capped at $3,500—no more, re-
gardless of the need. For those incomes 
between 400 percent and 600 percent of 
poverty, out-of-pocket expenses would 
be capped at $5,500—no more. And for 
those who wanted to subscribe—this is 
a voluntary program, open to all Medi-
care beneficiaries—with incomes above 
600 percent of poverty, their out-of-
pocket expenses would be capped at 20 
percent of their income. 

Again, to give some relevancy to help 
understand those numbers, the 2002 
Federal poverty level is $8,860 for an in-
dividual and $11,940 per couple. Bene-
ficiaries with the lowest incomes would 
have their out-of-pocket expenses on 
prescription drugs limited, as I said, to 
about $100 a month. And almost half of 
all Medicare beneficiaries live on in-
comes lower than 200 percent of pov-
erty. 

The second part of our program 
would be that every beneficiary would 
be able to choose to enroll or not to en-
roll in a discount drug card program, 
giving them access to privately nego-
tiated discounts on prescription drugs. 

Who would administer this program? 
The Secretary of Health and Human 
Services would administer the program 
through the Centers for Medicare and 
Medicaid Services, CMMS. The Sec-
retary would negotiate with private 
companies to deliver the benefits. 
What that means is no new Federal bu-
reaucracy, no new Government pro-
gram to administer these benefits. 

I would like to point out that two-
thirds of all seniors already have some 
type of private prescription drug cov-
erage that they like and want to keep. 
Seniors would not be forced to drop 
supplemental coverage, and employers 
would be encouraged to retain and even 
improve existing coverage under our 
plan. 

Our bill would allow employer-spon-
sored plans—all employer-sponsored 
plans: Medicare supplemental plans, 
Medicare+Choice plans—pharma-
ceutical benefit managers—PBMs—
pharmacists, and even States working 
with private companies to deliver the 
benefits. 

By structuring our program this way, 
we do not create an expensive and new, 
expansive Government bureaucracy or 
the subsequent redtape that follows. 
We would use the market system in 
place. 

These private market tools, such as 
consumer choice and competition to 
control costs without limiting innova-
tion, are critical to the future develop-
ment and innovation of prescription 
drugs. 

How would seniors participate? Sen-
iors would enroll with an approved pro-
vider and pay an annual fee of $25, 
which would be waived for beneficiaries 
with incomes less than 200 percent of 
poverty, individuals with incomes of 
less than $17,720. Once beneficiaries had 
met their out-of-pocket limit on pre-
scription drug expenses, they would 
pay a small copayment of no more than 
10 percent of the cost of each prescrip-
tion drug. Seniors would not have to 
pay monthly premiums for deductibles. 

When would the program start? Our 
program would take effect January 1, 
2004. Other bills that were considered 
would not have taken effect until 2005 
or even later. And our benefit is perma-
nent; we do not sunset the program. 

Why do we structure the program 
this way? Any realistic Medicare pre-
scription drug proposal must not only 
be affordable for seniors, but it must 
also be affordable to the taxpayers, fu-
ture generations of Americans who are 
going to have to pay for this program. 
Why is that important? It is very im-
portant because if we begin a program 
and obligate and commit the next gen-
erations of Americans to this program, 
then we owe them. We have a responsi-
bility of giving them all the facts and 
structuring a program that is account-
able and responsible. 

Let’s examine something carefully. 
Projected Federal deficits now are seen 
for at least the next 2 years and prob-
ably longer. So as opposed to a couple 
of years ago when we looked out onto 
the horizon and saw surpluses as far as 
the eye could see, we are now in a dif-
ferent dynamic, a different environ-
ment. No one really knows how long we 
will be in deficit, so any new Federal 
program and entitlement that is added, 
someone must pay for that. 

We are not operating under a new 
budget resolution, so, as of October 1, 
we will no longer be subject to budget 
caps. The two previous prescription 
drug bills we debated did not attain the 
60 votes needed today in order to over-
come a point of order raised because 
both violated the budget resolution cap 
of spending no more than $300 billion 
over the next 10 years. That was an im-
portant point. Both of the bills we de-
bated that did not attain those 60 votes 
needed were in excess of the $300 billion 
cap that the Budget Committee of the 
Senate, this Senate, this body, voted 
for last year. But after October 1, there 
are no caps because we are not oper-
ating under a budget. 

Finally, the underlying Medicare 
Program is still in danger of becoming 
insolvent. Let me pass on an inter-
esting number. When Medicare was 
passed in 1965, Part A hospital costs for 
1990 were projected to be $9 billion. In 
1990, Medicare Part A actually spent 
$67 billion. 

So from the projection, in 1965, out 25 
years, as to how much Medicare Part A 
would cost, all the actuaries said 
then—all the smart people, all the 
medical care people—we would be 
spending, including inflation, and the 

rates of increase in costs—all the dy-
namics that are part of health care—$9 
billion in 1990 when, in fact, we spent 
$67 billion in 1990. 

We should pay attention to this num-
ber. I do not know of a Federal pro-
gram—especially entitlement pro-
grams—that did not go far beyond any 
projections, partly because we always, 
for the political benefit, understate the 
numbers. But the numbers I have just 
recited are real numbers. 

We ask, why should we be concerned 
about costs? I see a lot of young people 
sitting in the galleries. You better be 
concerned about some costs. You bet-
ter be very concerned about what we do 
on prescription drugs because if we do 
not pay attention, and we are not con-
cerned and enact an accountable, re-
sponsible, affordable program, I do not 
know how you are going to afford it—
because you are going to pay for it. 
You will be paying for my prescription 
drug costs. 

So we must act in a responsible, ac-
countable way. Each of us who has the 
high privilege of serving in this body is 
but a passing, fleeting steward of your 
interests and the interests of this coun-
try. That is our highest responsibility. 

According to a preliminary actuarial 
analysis—we are getting CBO scores on 
our amendment—our proposal would 
cost less than $200 billion over the next 
10 years. In fact, the numbers are com-
ing in at around $160 billion. That stays 
within the $300 billion budget resolu-
tion that this body, this Senate, voted 
for last year. The Congressional Budget 
Office will give us those exact numbers 
by the end of the day. 

We have a tremendous opportunity to 
pass a responsible bill, to provide all 
Medicare beneficiaries with a perma-
nent prescription drug benefit that 
would start January 1, 2004. We have 
that now within our grasp. 

The debate we have had over the last 
4 days has been good debate, relevant 
debate, important debate. All sides, all 
perspectives have had an opportunity 
to lay this out, as we should, as we are 
embarking upon this great new entitle-
ment program. And we need this pro-
gram. Make no mistake, this program 
is necessary. We need to deal with this 
issue. 

This amendment that we offer today 
is not perfect. However, what we offer 
today is a real-world solution to a real-
world problem. 

Our amendment will give bene-
ficiaries the protection they need most. 
And we focus on those who need it 
most, those who are without prescrip-
tion drug insurance, those who are at 
the bottom of the social-economic lad-
der, those who have to make hard 
choices about their lives. 

We can do this. We must do this. But 
it must be in a way that is accountable 
and responsible. 

As the New York Times editorial 
phrased it this morning: 

The most important short-term priority 
should be the needs of the fairly narrow, and 
politically uninfluential, band of Americans 
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who have very low incomes and very high 
drug prices. 

They have said it accurately. They 
have stated it correctly. They have fo-
cused on those who need it most. This 
amendment does that. 

Mr. President, I am grateful for an 
opportunity to propose this amend-
ment and debate it. We will have a vote 
on it tomorrow. I know a number of my 
colleagues wish to speak on this 
amendment. 

So I yield the floor to my cosponsor 
on this amendment, who has worked 
long, hard, diligently, and understands 
the issue as well as anyone in the Sen-
ate. I am very proud we have teamed 
up, along with a number of our other 
colleagues, to present something we 
think is important for our country that 
is workable, doable, and responsible. 

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Nevada. 
Mr. ENSIGN. Mr. President, I thank 

the co-author of this amendment, the 
Senator from Nebraska, for the great 
work he has done; and, by the way, 
that both of our staffs have done in 
coming up with an amendment that we 
think is fiscally responsible and that 
meets the needs of those seniors who 
need it the most. 

We have heard a lot of examples dur-
ing the House debate, and during the 
Senate debate, about those seniors who 
are having to choose between paying 
rent and paying for prescription drugs, 
or paying their food bills and being 
able to pay their drug bills. We have 
heard about a lot of heartbreaking sto-
ries. Those are real stories that are out 
there. We have those stories in my 
home State of Nevada. We get letters 
from those people all the time. 

I got an e-mail a few weeks ago from 
a lady who sent this e-mail at 11:20 
p.m. West Coast Time. She was up 
thinking—and probably looking 
through her medical bills—and just 
crying out for help, asking if I would be 
willing to take a moral stand to help 
seniors who need the help the most? 
Our amendment does exactly that. It 
helps those seniors who need help the 
most. 

But this morning, I was also thinking 
about our responsibility to our chil-
dren and the next generation of young 
people coming up who are going to be 
working for a living and paying taxes. 

Will Medicare and Social Security be 
there for them? Will this country be 
there for them? Somebody has to pay 
for all of these programs that we are 
talking about. 

People have not wanted to means 
test Medicare and Social Security be-
cause they believed that they have 
earned this benefit, that they have paid 
in for this benefit. 

Realistically speaking, this new pre-
scription drug benefit would not been 
earned by anybody that is going to get 
it, at least early on. Frankly, it is a 
straight giveaway to seniors. It is tak-
ing it out of the pocket of younger peo-
ple who are paying into the system 

now and putting it into the pocket of 
older people who, while they were 
working and paying taxes, paid for a 
Medicare program that did not have a 
prescription drug benefit 

All of us feel a great responsibility to 
our parents and our grandparents, to 
take care of them in their golden 
years. But we must do this in a way 
that does not put such a burden on 
young people in our society that they 
cannot prosper. 

Why should their tax rates have to be 
so high just because we in the Senate 
wanted to get reelected, so we voted for 
things that just kept spending these 
young people’s money? Ultimately, 
they will have no choice but to pay 
high taxes because politicians pay at-
tention to the senior citizens because 
senior citizens vote. We need to pay 
strict attention to what we are doing 
here and whose money we are doing it 
with. 

Once we add a benefit to Medicare, 
we will not be cutting that benefit in 
the future. So whatever we do, we bet-
ter do in a fiscally responsible fashion. 

Senator HAGEL and the rest of the 
team that has put this amendment to-
gether believes that we have done ex-
actly that: We have provided help to 
those seniors who need it, but we have 
done it in a fiscally responsible man-
ner. 

I want to talk a little bit about the 
amendment and how it works. Senator 
HAGEL has covered some of this, but I 
want to reemphasize a couple points 
and to use a chart for those who need 
to see it. I am kind of a visual learner 
and need a chart to understand things 
sometimes, to actually be able to see 
the numbers on a piece of paper so I 
can put them in my head.

The way our bill works, first of all, is 
that we cap—this is catastrophic cov-
erage—we cap the amount of out-of-
pocket, expenses a senior citizen is 
going to have to pay. We do that based 
on income. The people who are have 
the lowest income get the most help. It 
goes up from there based on your in-
come level. That seems to make sense 
if you think about it. Should a person 
like Ross Perot, who would qualify for 
this benefit, get the same help as some-
body who makes $15, $16, $17,000 a 
year—a senior citizen? Should they get 
the same level of help? I think most 
people would say they should not get 
the same level of help. 

Our bill says that if you are lower in-
come, you are going to get more help. 
It also says that the sicker you are, the 
more help you get because those sen-
iors who are very sick or who have a 
chronic condition such as heart dis-
ease, diabetes—and we will talk about 
a few examples later—pay much more 
per year in prescription drug costs and 
our plan limits their out-of-pocket 
spending. Those are the people our bill 
actually helps more than the leading 
Democrat proposal or the so-called 
tripartisan proposal. 

For people who make $17,720 or less a 
year, up to 200 percent of poverty and 

below, we cap their out-of-pocket ex-
penses at $1,500. This is a little over 
half of the seniors in this country. If 
you make between $17,721 and $35,440 
per year, your out-of-pocket expenses 
are capped at $3,500, and it scales up 
from there. 

Once again, our program is com-
pletely voluntary. I have heard that in 
1987 the Senate passed, and actually 
enacted into law in 1988, a catastrophic 
drug benefit plan. We hear people—and 
I am not sure if they were referring to 
our plan or not—saying seniors opposed 
the 1988 plan so much, that they re-
pealed it the next year. They were not 
opposed to it because of the cata-
strophic coverage, they were opposed 
to it because one, they were forced to 
join; and, two, their Medicare pre-
miums went up. Ours is a voluntary 
program, and it only has an annual en-
rollment fee of $25 per year. That is 
strictly to take care of administrative 
costs. We figure about $25 per year is 
what is necessary to handle these costs 
per enrollee. 

When you pay that fee and sign up 
for the program, you will get a drug 
discount card. You will be able to sign 
up for various plans in the area, and 
pharmaceutical benefit managers will 
have a list of pharmacies that are par-
ticipating. They will have a formulary 
or a list of drugs that are offered. You 
will go through those, and you will say: 
I have this disease, or, I like that par-
ticular formulary; maybe I will get to-
gether with some of my fellow seniors 
or I will get together with my doctor 
and say, Which one of these plans do 
you recommend? Then you will sign up 
for that plan that best meets your 
needs. It is the competition between 
the plans and the volume buying that 
will allow the average senior to save 
somewhere between 25 and 40 percent 
on the drugs they buy with this drug 
discount card. 

Right upfront, they save 25 to 40 per-
cent. Then, we cap their out-of-pocket 
expenses. So it is a two-pronged ap-
proach. We believe that because the 
senior pays initially out of pocket—
about $100, $120 a month for the low-in-
come seniors—that they will shop for 
their drugs and take advantage of the 
lower prices that are being offered as a 
result of competition between the par-
ticipating entities. 

I want to give a couple of real-life ex-
amples of those cases we always hear 
about—those cases that tug at our 
heartstrings. 

James is a 68-year-old man who has 
an income of about $16,000 per year. He 
is being treated for diabetes. These are 
the various medications he is taking: 
Glucophage, Glyburide, Neurontin, 
Protonix, Lescol, and Zoloft. He has 
monthly prescription drug costs of 
$478.04, and a yearly cost of $5,736.48—
so James is paying out of his own pock-
et over $5,700 right now. Medicare 
doesn’t cover anything. 

To compare the various plans, first of 
all, under the Graham-Miller plan, 
James’ out-of-pocket expenses would 
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be $2,940.00. Under the tripartisan plan, 
he would pay $2,341.65. Under the 
Hagel-Ensign plan, he would pay 
$1,923.65. So for the low- to moderate-
income person who has a serious dis-
ease, the Hagel-Ensign plan gives that 
person more help than any of the other 
bills. And example after example has 
been heard on this floor about has been 
this type of a case. 

If you don’t like this one, we will 
give you the next one. Doris is a 75-
year-old and has an income of around 
$17,000 a year. She suffers from diabe-
tes, hypertension, and high cholesterol, 
which is not unusual for a senior. Her 
medications are Lipitor, Glucophage, 
Insulin, Coumadin, and Monopril, for a 
total cost of $304.03 a month, and 
$4,648.36 a year. 

Once again, here is how Doris would 
fare under the various plans Under the 
Graham-Miller plan, the leading Demo-
crat plan, she would pay $2,220.00 a year 
out of pocket; under the tripartisan 
plan, she would pay $2,086.36 a year; 
and, under our plan, she would pay 
$1,714.84 a year. Once again, this person 
does better under the Hagel-Ensign 
plan more so than either of the other 
two plans which were voted on and 
failed to get the 60-vote point of order. 

To reemphasize, the plan we have all 
worked on together, including Senator 
GRAMM of Texas, provides a Medicare 
prescription drug benefit in a much 
more fiscally responsible way and 
takes into account future generations. 

There is a third example I want to 
talk about. Betty, who is a 66-year-old, 
has an income of $15,500 per year. She 
is being treated for breast cancer. She 
is still receiving low-dose radiation 
therapy with Nolvadex. Her medication 
profile is as follows: Morphine, Paxil, 
Dexamethasone, Aciphex, Trimetho-
benzamide, and Nolvadex—monthly 
total of $668.33 and $8,019.96 per year. 

These are three real-life cases from 
Nevada. The names have been changed 
to protect their privacy. 

Betty’s medications, under the three 
different proposals, once again: Under 
the Graham-Miller plan, the leading 
Democrat plan, she would pay $3,180.00 
out-of-pocket expense; under the 
tripartisan plan, $2,570.00; and under 
the Hagel-Ensign plan, $2,152.00 out-of-
pocket expense. 

The person who is the sickest, who is 
moderate to low income, is the person 
our plan benefits more than any of the 
other plans. That is why we think our 
plan is superior, because when we hear 
about people, when they go on the talk 
shows, when they talk in front of sen-
iors groups, when we are hearing all 
these horror stories, these last three 
examples are the type of people about 
whom they are talking. 

So if my colleagues really want to 
help those seniors who need it the 
most, they should support our plan. 
The other thing is—and I will conclude 
with this—that we have had two other 
plans voted down today. The two plans 
that were voted down, because they did 
not get the 60-vote point of order, are 

pretty much dispensed with at this 
point. Senators should ask themselves 
if they want to get a bill done this 
year. If they do, this is your best 
chance of doing it. 

If we pass this plan in a bipartisan 
fashion, lay aside the politics—and we 
said we are going to put seniors ahead 
of politics, and ahead of being a Repub-
lican, or ahead of being a Democrat—
we can pass a plan now. We should put 
seniors ahead of a political issue in this 
November’s election. This Hagel-En-
sign bill is the bill that offers that op-
portunity for people. 

So I encourage my colleagues to sup-
port our bill. It will be voted on tomor-
row. We have a great chance and a 
great opportunity for the American 
people, and especially for those seniors 
and disabled people who are on Medi-
care, to really get the help that they 
need. 

Mr. President, I ask unanimous con-
sent to add Senator ALLARD as a co-
sponsor of amendment No. 4315. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ENSIGN. I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from New York is recognized. 
Mr. SCHUMER. Mr. President, I am 

not going to speak very long, but I 
know my colleagues, the Senator from 
Nebraska and the Senator from Ne-
vada, put forward their plan. I thought 
I would make a few points in regard to 
it. I commend them for their effort. 
They are trying to do something that 
is extremely difficult. They are trying 
to be both responsible in a plan in 
terms of how much they will provide, 
in terms of helping people who need 
help, but at the same time, they are 
trying to be as fiscally, I guess they 
would say responsible—I would say as 
minimal as possible. I would say, yes, if 
you just look at the plan and say which 
one should cost the least, the Hagel-
Ensign plan is there. 

If you look at all the other things we 
do in the budget and then say we don’t 
have any money for this, repeal of the 
estate tax comes to mind, which I be-
lieve both of my colleagues have sup-
ported—and most have supported—and 
ask if it is an either/or proposition if 
you want to be fiscally responsible, 
which would people choose? A more 
generous plan. I think that cost us $600 
billion in the President’s budget to 
make that permanent. Putting to-
gether a generous plan and not repeal-
ing the estate tax, or repealing the es-
tate tax and having this minimal plan, 
my guess is that 80 or 90 percent of the 
American people would reject the plan 
put forward by my colleagues from Ne-
braska and Nevada. 

I guess if I had to think of the rubric 
of the plan, they are trying to be com-
passionate conservatives. It is a hard 
thing to do, a difficult thing to do. I re-
spect their real effort to do it. 

If my colleagues think this is a gen-
erous or adequate plan, it clearly is 
not. In fact, some have argued that 
this would be a step backward. That is 

not CHUCK SCHUMER, Democrat of New 
York, but it is AARP. I will read some 
excerpts from the AARP letter on this 
plan sent to Senator HAGEL on July 23. 
I ask unanimous consent that it be 
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:

DEAR SENATOR HAGEL: Enacting a com-
prehensive prescription drug benefit in Medi-
care this year remains the top priority for 
AARP. Our members are counting on the 
Senate to pass a meaningful drug benefit 
that is available and affordable to all bene-
ficiaries. Our members were promised in the 
last election that a comprehensive drug ben-
efit would be a priority, and we are counting 
on you to make good on that promise this 
year. 

We appreciate the intent of your bill, S. 
2736, the ‘‘Medicare Rx Drug Discount and 
Security Act of 2002,’’ to provide a prescrip-
tion drug discount card and stop-loss protec-
tion to Medicare beneficiaries. However, in 
addition to our substantive objections, we 
are concerned that by offering this scaled-
back proposal today, you would effectively 
derail bipartisan discussion and compromise 
on more meaningful comprehensive ap-
proaches. We believe Congress should focus 
its efforts on enactment of a more com-
prehensive drug benefit this year. 

In addition to the timing of your proposal, 
AARP has concerns about the approach 
taken in your bill, including: 

Catastrophic coverage—While AARP has 
not opposed income-relating premiums, in-
come-relating the Medicare benefit changes 
the nature of the program. This would set an 
extremely dangerous precedent in Medicare. 
Further, the stop-loss levels set in the bill do 
not provide enough protection for lower in-
come beneficiaries. A low-income couple 
could spend 25 percent of their income just 
for drugs before this plan offered assistance. 
Thirdly, there are a number of issues in-
volved in using tax returns to determine pro-
gram eligibility levels, and we believe other 
options should be explored. 

Discount card—While AARP supports the 
use of a discount card program as a building 
block for a Medicare prescription drug ben-
efit, your proposal lacks the necessary speci-
fications to guaranty the level of discount, 
what level of discount would be passed to 
beneficiaries, and the degree of consumer 
protections required of plans. 

Given these concerns, AARP opposes your 
amendment. We remain fully committed to 
developing a comprehensive drug benefit for 
all Medicare beneficiaries and we look for-
ward to working with you on legislation that 
our members can support. 

Sincerely, 
WILLIAM D. NOVELLI, 

Executive Director and CEO. 

Mr. SCHUMER. Let me quote from 
the letter to Senator HAGEL:

Our members are counting on the Senate 
to pass a meaningful drug benefit that is 
available and affordable to all beneficiaries.

AARP goes on to say that while they 
appreciate the intent of S. 2736—this is 
their quote—they are

. . . concerned that by offering this scaled-
back proposal today, you would effectively 
derail bipartisan discussion and compromise 
on more meaningful, comprehensive ap-
proaches.

That is exactly the problem. I think 
when seniors from one end of this coun-
try to the other hear the exact spe-
cifics of the Hagel plan, they are going 
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to be shocked. I think they even prob-
ably think that the most generous of 
the plans—the Graham-Miller-Kennedy 
plan—doesn’t go far enough in terms of 
help that they need. To hear this one—
and I will get into some of the details—
I think they would say: Gee whiz, what 
the heck did they do? If we went home 
and said we passed a prescription drug 
benefit and passed the Hagel-Ensign 
bill, most of our constituents would 
say—correctly—no, you didn’t, and 
don’t you claim that you did because 
you are not helping the vast majority 
of people who desperately need the 
help. 

I will go on with the AARP letter. 
They are worried about the cata-
strophic nature of the Hagel-Ensign 
bill. Quoting them:

While AARP has not opposed income-relat-
ing premiums, income-relating the Medicare 
benefit changes the nature of the problem. 
This would set up an extremely dangerous 
precedent in Medicare.

That is exactly right. Anybody who 
thinks this bill is helping middle-class 
people hasn’t read it. The vast major-
ity of our constituents who struggle 
with the cost of drugs, who may be 
making $20,000 or $25,000 and paying a 
couple thousand dollars—not $6,000, but 
$2,000—are left out in the cold by this 
bill. They are far more typical than the 
examples my good colleague from Ne-
vada has brought up in his chart. 

So to think that this is comprehen-
sive, to think that it covers most, is 
wrong. We do have a choice. It is a 
value choice. How much are we willing 
to spend to help people? You cannot 
have it both ways. You cannot say we 
are passing a comprehensive prescrip-
tion drug benefit and not spend the 
money for it. These drugs are wonder-
ful, but they are expensive, and you 
cannot avoid that conundrum. You 
have to decide which side of the fence 
you are on. 

With some regret, and I say it in ad-
miration for their bold essay, the 
Hagel-Ensign amendment says we are 
on the side not of providing broad, 
comprehensive coverage but, rather, 
doing a little bit. And, again, as I said, 
put into the context of all the other 
things we spend money on, put in the 
context of the desire on the other side 
to continue with tax cuts, which takes 
their budget and puts it in a warped 
and pretzel-like way, it is not what the 
American people want. 

So I am going to conclude with this 
quote:

Given these concerns, AARP opposes your 
amendment. We remain fully committed to 
developing a comprehensive drug benefit for 
all Medicare beneficiaries, and we look for-
ward to working with you on legislation that 
our members can support.

What AARP said to my colleagues I 
say as well. Let me just go over some 
of these things. This is the Hagel bill. 
Senior citizens with an income of 
$9,000—in parts of my State, that is not 
enough to pay rent, we would make 
that senior citizen with a $9,000 income 
pay $1,500 before the benefit outlined in 

the Hagel-Ensign bill—before they got 
any help at all. Now, is that fair? Is 
that right? Even taking the basic phi-
losophy of Hagel-Ensign—and I dis-
agree with it, but I respect it, helping 
the very poor who need the help—when 
you have a $9,000 income in most parts 
of America, you cannot afford to pay 
$1,500 in prescription drugs. You will 
never get there. That will be 17 percent 
of somebody’s income. That is wrong. 

Now, my friend from Nevada took 
one side of the line. I am going to take 
the other side of the line. He used a 
$17,000 example. Let’s say you go to 
$18,000 in income. Nobody is rich on 
$18,000, whether you live in Nebraska, 
Nevada, or in Manhattan. It is harder 
in Manhattan than anywhere else. 
Your standard of living is different 
with the same income level there. 

Listen to this: A senior making 
$18,000 would have to pay $3,500 before 
they receive any help. That is not the 
kind of benefit the American people 
are asking for whether they be senior 
citizens or younger people with par-
ents. That is 20 percent of their in-
come. If your income is $18,000, you pay 
$3,500 first? What they would say in 
New York is: Forget about it. What 
they would say to the rest of the coun-
try is: Please go back and try to do a 
little better. 

Even a senior citizen with an income 
of $35,000—once you are at $35,000 and 
you are a senior citizen, hopefully your 
kids are out of the house and you are 
not doing that badly, although, again, 
in parts of New York, $35,000 does not 
stretch too far when you have an aver-
age rental payment of $1,000 a month 
or $800 a month. That eats a lot of it, 
and then you take taxes and other ex-
penses. That person would have to pay 
$5,500, 16 percent of their income, be-
fore they got any help. 

My guess is that 98 percent of all sen-
ior citizens at that level of income—
hardly a very high level—would not 
qualify for this program at all. The 
number who pay that huge amount for 
prescription drugs—and that is the 
amount they would need before the 
program begins—is small. 

I would not call this insurance. I 
would not call it Medicare. If it would 
become law, poor senior citizens would 
still be choosing between food on the 
table and the medicines they need to 
survive. That senior citizen who is 
making $9,000 and paying $1,500 for 
their much-needed prescription drugs 
is still choosing between food on the 
table and medicine. 

Middle-class senior citizens who are 
willing to pay a little more in copay-
ments and monthly payments would 
not get a benefit that they would find 
worthwhile at all. It would not affect 
most of them. 

To all of my colleagues, this bill is 
more fiscally tight, stingier, if you 
will, than the House Republican bill. It 
is more inadequate than either of the 
two bills voted for in the Senate. I do 
not know a single organization of the 
elderly or the disabled that supports it, 

and I do not believe it deserves the sup-
port of the Senate. 

The fight for a real Medicare pre-
scription drug benefit does not end 
today. In fact, I argue that we made 
some progress today. Fifty-two votes 
for the Graham-Miller-Kennedy bill is 
a lot of progress, and, in fact, should 
we adjust the Budget Act next year, 
that 52 votes might be adequate to ac-
tually pass the bill. Once we forget 
these notions of spending money on 
things that virtually nobody wants, ex-
cept a small rarefied few, we will be 
able to do it. 

We made progress today. I am not de-
spairing. I compliment the Senator 
from Georgia, as well as the Senator 
from Florida and the Senator from 
Massachusetts, who will be here short-
ly, for putting together a proposal that 
I think does much more of both: It is 
still fiscally within our means but real-
ly is broad and comprehensive and 
deals with people’s needs. 

To vote for Hagel-Ensign I think 
would be a cop-out. In fact, the argu-
ment was made by my friends—again, I 
salute the sincerity of their effort; I 
really do. This is an honest proposal 
and I thank them for that, but they ad-
mitted themselves: We will not do 
much after this. 

I would rather go back to the draw-
ing board and try to pass something 
that far better meets the American 
people’s needs, such as the bill prof-
fered by the Senators from Florida, 
Georgia, and Massachusetts. I urge my 
colleagues to defeat this amendment, 
and let’s keep working on this issue 
until we get it right. 

I yield the floor.
The PRESIDING OFFICER (Mr. MIL-

LER). The Senator from Texas is recog-
nized. 

Mr. GRAMM. Mr. President, I am not 
going to get into an argument with our 
dear friend from New York. I will say, 
I think in New York if you make $9,000 
a year, you qualify for Medicaid. So 
you are completely covered. 

I also have to say, if we are going to 
take the approach the Senator from 
New York takes, and that is ‘‘how 
much are they willing to spend to help 
you,’’ then we get into a debate not 
about what works, not about what is 
feasible, not about what we can afford, 
but who is willing to spend more 
money? 

In truth, we have already been in 
that debate. I want to show my col-
leagues this, because this is frightening 
to me. 

In 1999, just before he left office, 
President Clinton proposed a com-
prehensive drug benefit—let me start 
earlier. We had, through a legislative 
act of Congress, a bipartisan commis-
sion appointed with Senator BREAUX as 
chairman. I was on that commission. 
Part of what we did is we put together 
a proposal to modernize Medicare 
through the use of competitive market-
place forces. 

For example, if you have a cane with 
four little legs on it and you buy it 
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through Medicare, the average Medi-
care cost is $40. The VA, which has 
never been thought of as the world’s 
most efficient buyer, buys it for $15. 
The Breaux commission put together a 
proposal to modernize Medicare and to 
use some of those savings to help peo-
ple get coverage for pharmaceuticals, 
and the way they got it was opting into 
a more cost-effective system. 

That proposal actually saved money 
because reforms in Medicare save more 
money than providing the pharma-
ceuticals cost within this more com-
petitive environment. 

President Clinton, who had us all 
down to the White House, looked us in 
the eye and said: Don’t let this process 
fail because of you. I was one of the 
members of this commission. President 
Clinton looked us right in the eye and 
said: Don’t let it fail because of you. 
And then all four of his appointees 
voted no at the last minute. We needed 
11 out of the 17 to make a recommenda-
tion to Congress, and we only got 10. 

At that point, incredibly, providing 
pharmaceuticals not only did not cost 
money, it was part of a reform program 
where the savings we would have got-
ten with Medicare reform would have 
paid for the pharmaceutical benefit. 

That is where the debate started, and 
we failed to act because of one vote on 
the bipartisan commission, when all 
four of the President’s appointees 
voted no. In fact, they had a press con-
ference at the White House denouncing 
the plan before we had the vote. 

At that point, at the end of his ad-
ministration, President Clinton said: 
We can have a comprehensive benefit 
for $168 billion. That was in 1999 just as 
President Clinton was ending his term. 

Then Congress in 2000 had a proposal. 
Former Senator Robb from Virginia 
was the author of that proposal, and it 
cost $242 billion. If you went back and 
looked at that debate, everybody who 
was for that plan said: We can solve 
this problem. If you will just give us 
$242 billion, we can solve the problem. 

Then you will remember the budget 
debate we had last year, the Baucus 
amendment. I could quote 20 Democrat 
Senators who said: We can provide all 
the benefits we need for $311 billion. 

I could quote Senator BAUCUS, I 
could quote the distinguished majority 
leader, but it is never fair using peo-
ple’s words against them. I do not do 
it, but I could. 

In the budget debate last year, $311 
billion would have done everything we 
wanted to do. This year in the budget 
we said: No, that is not enough. That is 
being tight fisted with the elderly. We 
do not want $311 billion. In the budget 
we said $500 billion. The budget did not 
pass, but that is what the budget had. 

Now we come to the floor with a pro-
posal that says: We cannot spend $500 
billion; that is being tight fisted with 
our seniors. How dare we to have 
thought of $311 billion? What was 
wrong with Senator Robb’s tightness at 
$242 billion? Was Bill Clinton a person 
who did not love the elderly at $168 bil-

lion? What a heartless man he was. 
Today, we said: No, it is going to take 
$600 billion—not $311 billion but $600 
billion. 

Mr. SCHUMER. Will my colleague 
yield? 

Mr. GRAMM. Let me finish this 
point, and I will be happy to yield. 

Mr. SCHUMER. I thank the Senator. 
Mr. GRAMM. The $600 billion would 

not pay for a real program. It starts in 
2005. It ends in 2010. So if one does not 
live until 2005, they get no benefits; if 
they live past 2010, they get no bene-
fits—and it still cost $600 billion. 

Now, where do we think we are 
going? Where does all of this end? We 
are asking people to look and see who 
cares the most. And you can measure 
that by how much money they are will-
ing to spend. 

Where does this end? Will it not go 
on forever? I am going to yield to the 
Senator, but let me make this point to 
sort of bring it together. 

Forget this red in the chart. That 
was about this bill that I was talking 
about when I made the chart. Just look 
at the yellow on this chart. I want to 
try to impress this one figure on peo-
ple’s minds. Today, Medicare, which 
has an unfunded liability in present 
value terms of $17 trillion—when you 
discount it above the present value of 
the revenues we are going to collect, 
today it is taking 2 percent of the econ-
omy. If we do not pass any drug benefit 
and we just leave Medicare as it is, by 
2030 it is going to take 4 percent of the 
economy. Today the payroll tax for 
Medicare and Social Security is 15.3 
percent. If left unchanged, meaning we 
do not cut it and we do not increase it, 
the payroll tax will have to more than 
double by 2030 to over 30 cents out of 
every dollar earned by every worker to 
pay for Social Security and Medicare. 
That is without a prescription drug 
benefit. 

Some people estimate that if the bill 
had been adopted that we sustained a 
point of order against today, this 
would go not from 2 percent of the 
economy to 4 percent but from 2 per-
cent to 6 percent. We would literally be 
looking at over 40 cents out of every 
dollar earned by every worker to pay 
for Social Security and Medicare. 

I understand all of these people who 
want these benefits are writing these 
letters saying we do not love them 
enough—that $170 billion is not 
enough. They say these people who 
want to spend $600 billion love us more. 
Of course, they are going to love us 
even more next year with $900 billion. 
There will be lots of love next year. 

The point is, does anybody care if 
young workers 28 years from today are 
paying 40 cents out of every dollar they 
earn on Medicare and Social Security? 
How much love can we afford? That, I 
think, is a critical point.

So I beg my colleagues, let us not get 
in the business where we measure a 
program simply by how much it costs. 

Others I am sure want to speak, but 
I am going to talk about how this pro-

gram gets you a lot for every dollar 
you spend. I am happy to yield. 

Mr. SCHUMER. I thank my col-
league. 

First, our colleague from Texas has 
been on the floor a whole lot lately on 
all of the various issues which we have 
been debating. He has always been a 
great warrior and a great debater, but 
since he announced his retirement, he 
is a happier warrior. Every argument 
he makes, he has a twinkle in his eye. 
I compliment him for that. It is a 
pleasure to listen to him, as much as I 
disagree with him. I do not know if this 
would happen to the rest of us if we 
also announced we would not be here, 
we would be much happier in our argu-
ments, but I want to make three points 
and ask them to form the question. 

First, I ask my colleague from Texas 
if he knew that the Medicare level in 
New York is $599, which is $7,200 a year. 
I ask him if he knew that. 

Mr. GRAMM. If I were from New 
York, I would be trying to change that. 

Mr. SCHUMER. Well, we will, maybe 
with the help of the Senator from 
Texas. In any case, that person in the 
example does not qualify. 

The second question I ask my col-
league is this. I like his chart. It sort 
of fits my argument because that last 
number is $600 billion. As I understand 
it, if we did not make the estate tax re-
peal permanent, something my col-
league from Texas has fought very long 
and hard over, that would be about $670 
billion, as I understand it. That is how 
much it would cost over the same 10-
year period. So we are not talking 
about the ability of the Government to 
pay this; we are talking about size of 
government. That is one of the great 
debates we have. But it is not that my 
colleague says we cannot afford it; 
rather, he is using it for different pur-
poses. 

At least to me, when I go from one 
end of my State to the other, the num-
ber of people who ask for estate tax re-
peal is much smaller than the number 
who ask for a comprehensive prescrip-
tion drug plan for Medicare. 

So I ask my colleague, aside from the 
ideological and philosophical argument 
about size of government and all of 
that—on which we have had nice de-
bates on both the floor and in our var-
ious committees that we share—but 
certainly within the contemplation of 
my good friend from Texas, if we did 
not take that money for estate tax re-
duction, we could put it into this pro-
gram; am I right about that? This is a 
simple value choice. 

Mr. GRAMM. I am going to answer 
that point. Was there a third point? 

Mr. SCHUMER. Yes. The third point 
is this: When we compared the pro-
grams, the $168 billion, the $242 billion, 
and the $311 billion, that was apples 
and oranges, as I understand it. The 
benefit I remember from the Robb pro-
gram that my friend from Texas point-
ed out did not have the same level of 
benefit, the same generosity of benefit, 
as the plan proffered by the Senators 
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from Florida, Georgia, and Massachu-
setts. So we are really comparing ap-
ples and oranges. 

It is not that anybody thought the 
original plans did everything, it was 
just the amount of money they were 
willing to spend, and in fact, as I recall 
it, the Robb plan was sort of objective 
because people thought for the amount 
of money it cost compared to the 
amount of benefit, it was not quite 
worth it, at least in political terms, 
using politics in the finer sense in
terms of people’s value choices. 

Those are my three questions to my 
colleague, and I welcome the answers 
he will give with the same twinkle in 
his eye. 

Mr. GRAMM. Let me begin with No. 
3 first. We are comparing apples and 
apples. In 2001, in the political bidding 
war we were in then, $311 billion rep-
resented a sufficient number of apples 
to engage successfully in the bidding 
contest. Today, it is $600 billion and 
heading up. My point is that, beginning 
with the chairman of the Finance Com-
mittee and the majority leader, we had 
Members saying last year that $311 bil-
lion would provide a wonderful pro-
gram. The problem is, this year it is 
$600 billion, and that is a wonderful 
program. And it is not apples and or-
anges, it is a lot more apples. 

Secondly, I think where my colleague 
is leading on the death tax thing is 
kind of a circular argument. If you are 
willing to take away people’s money, 
the only limit you get as to how much 
you can spend on Medicare or anything 
else is the amount of money that can 
be extracted without destroying the 
productivity of society. 

The point I had made earlier was 
that you are already committed under 
the existing program to take 30 cents 
out of every dollar everybody earns to 
pay for Social Security and Medicare. 
If you adopted your program, by some 
estimates you would be paying 40 cents 
out of every dollar that people earn, 
and the question is: Is that something 
that the economy can bear, and is that 
fair to young people? 

In terms of the death tax, we have a 
very different view of the death tax. 
Nobody in my family ever paid any 
death tax, and nobody ever bequeathed 
anybody anything because they did not 
have anything. But when somebody 
works a lifetime to build up a farm or 
a family business, the view of the Sen-
ator is that that belongs to the Govern-
ment and my view is it belongs to the 
people who build it up. They build it up 
for their family, and it is not right for 
us to force their family to sell off their 
business or sell off their farm or sell off 
their life’s work to give the Govern-
ment 55 cents out of every dollar they 
earn. 

It is a perfectly legitimate position 
to say they ought to have to do that, 
but it is not something of which I am 
supportive. I think it is fundamentally 
wrong. 

There are other people who want to 
speak. 

Mr. SCHUMER. I am not yielding but 
thanking him for the answers. 

Mr. GRAMM. Let me also say one 
thing that has happened about which I 
am worried. Many of my Democrat col-
leagues, knowing that this tax cut that 
we adopted is temporary—because of 
this quirk in the budget, unless some-
thing changes it goes away in 10 
years—almost seem determined to 
spend and spend and spend until we 
have to take the tax cut away. 

I remind my colleagues, throughout 
American history the highest sustain-
able tax rate that we have been able to 
sustain over long periods of time was 
taking 19 cents, on average, of every 
dollar created in the economy. When 
we adopted the tax cut last year, the 
Government was taking 22 cents out of 
every dollar produced in the economy. 
That was a record high that only had 
one year higher. That was 1944 at the 
peek of the war effort. I hope people do 
not believe we should go back to a 22-
percent tax burden. 

The final point I make, the Senator 
acts as if death taxes would pay for 
Medicare. We all know Medicare is 
funded by payroll taxes. If you are 
working in some factory somewhere—I 
don’t imagine you are watching this 
debate, but if you are and say you are 
taking a coffee break and this is the 
only thing they have on in the fac-
tory—don’t think that some rich guy is 
going to be forced to sell off his farm to 
pay for your Medicare. You are going 
to have to pay for it with higher pay-
roll taxes. Don’t be confused. 

Now, I have talked longer than I had 
intended. Let me make a couple of 
points. First, I read a quote, from John 
C. Rother, policy director of AARP. In 
recognizing that the two big plans 
would be defeated, he said: Another 
possibility is for Medicare to provide 
catastrophic coverage for prescription 
drug expenses over a certain threshold. 

And he notes also that we could have 
a Government-authorized discount 
card. 

Now, let me make my points about 
this bill and stop. First, I had virtually 
nothing to do with writing this bill. 
Two Senators have been principal au-
thors of it. I recognized, in simply 
looking at it, that it was the best plan 
around. They came up with it. 

Why is it the best plan around? First, 
it is within budget. Now, it is hardly 
some insignificant amount of money. 
Somewhere between $140 and $170 bil-
lion is what this costs. That is a lot of 
money. 

What it does is provides the most 
help to people who fall into two cat-
egories: A, you don’t have very much 
income; and B, you have high drug 
bills. I submit those are the people who 
need the help the most. 

The problem with the other two pro-
posals—let me make my criticism bi-
partisan—the problem with the other 
two proposals is that they spend 80 per-
cent of their money helping people who 
don’t need help. When you take the 
view that the Government ought to 

have a program that pays at least 25 
percent of the drug bill for Bill Gates 
and Ross Perot—that it is not a uni-
versal program unless they are cov-
ered—you are going to end up spending 
huge amounts of money paying for peo-
ple who don’t need the help. You end 
up paying for the roughly two-thirds of 
people who already have health insur-
ance for pharmaceuticals, because you 
substitute the taxpayer for the private 
insurance policy they already have as 
part of their retirement program. 

The point I am trying to make is you 
are spending 80 cents on people who ei-
ther almost have the benefit or don’t 
need it to get 20 cents on the target to 
people who do need it. 

The advantage of the Hagel-Ensign 
bill is that it puts every dollar on the 
target. This is what it says. Again, you 
can spend more money; God knows you 
can spend more money. But just listen 
to what it does. Let me take a retired 
couple. If their income is $23,000, they 
would have to pay roughly $100 a 
month in drug bills themselves, but at 
slightly above $100 a month this pro-
gram kicks in and they get full pay-
ment except, possibly, a very small, 
little copayment per prescription. 

Now, our colleague from New York 
said a huge number of seniors, 80 per-
cent I think he said, would reject this 
program. I don’t believe it. My mama’s 
drug bill is $400 a month. She does not 
want help in 2005. She does not know if 
she will be alive in 2005. She wants help 
now. 

The advantage of this program is 
that it provides help right now. What it 
would mean in her case is she would 
have to pay a little over $100 a month 
and now she is paying $400 a month. 

Now, if your income goes up, then 
the deductible goes up. For example, if 
you are making $46,000 a year, your de-
ductible is $3,500. If you are retired, 
most retirees who make $46,000 a year 
own their own home. What this bill 
says is, if your expenses on pharma-
ceuticals get up really high, the Gov-
ernment is going to come in and help 
you. If you make $69,000, you have to 
spend $5,500 to get the payment by the 
Government. So it is tied to your in-
come. 

And for Bill Gates and people who are 
very wealthy, they have to spend 20 
percent of their income on pharma-
ceuticals. Bill Gates will never get a 
benefit and he shouldn’t. He doesn’t 
need it, and he doesn’t want it. He 
might not even take it. 

That is not the only help you get, by 
the way, because immediately this pro-
gram would let private companies con-
tract through Medicare to represent 
Medicare beneficiaries in negotiating 
for their pharmaceuticals. So each of 
these companies would compete in buy-
ing the drugs you buy. You would buy 
from whoever could sell them to you 
the cheapest, and it is estimated that 
they would save you somewhere be-
tween 25 percent and 40 percent of the 
cost of your drug bill. 

In my mama’s case, this would mean 
spending much less than $400 a month—
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it is estimated that these companies, 
because they have more buying power, 
would get the best price. She goes to 
the same pharmacy because it is the 
one convenient to her house. These 
companies could go all over the coun-
try to find her drugs and buy them the 
cheapest. They could save her $100 on 
average just simply by being competi-
tive. 

Remember I told you about the cane 
with four legs on it—Dr. FRIST, you 
have seen them—lots of people have 
them in hospitals. Medicare pays $40 
for that cane on average. The VA buys 
that cane for $15 because they go out 
and engage in competitive bidding. 
These companies would do the same 
thing. Then, anything above $100 per 
month, the Federal Government would 
pay. 

If you said to my mother and any-
body else’s mother: Would you rather 
have the Government pay the whole 
thing? The answer would be yes. She 
would rather the Government pay the 
whole thing. But the point is, this is a 
reasonable, responsible program that 
would help real people. 

Finally, Senator ENSIGN has pre-
sented three or four times—you can 
never do it enough—cases of people 
who have real high drug bills, and re-
markably he has shown that his pro-
gram is cheaper for them than these 
very expensive programs. Before some-
body runs down here to the floor to an-
swer me and says: How is it possible? 
We spend $600 billion and Senator EN-
SIGN spends $170 billion and you are 
saying it is cheaper? You are saying it 
is cheaper under Senator ENSIGN’s pro-
gram. How can that be when he doesn’t 
spend as much money? 

The answer is very simple. He doesn’t 
cover everybody. If you do not have 
high pharmaceutical bills—and in any 
given year a substantial number of sen-
iors do not—and if you do not have 
moderate income, he helps you get 
competitive purchase of your drugs, 
which saves you between 25 percent 
and 40 percent. But the Government 
does not pay if you do not fall in this 
category of people. You don’t get help 
under those circumstances. 

Now you say everybody should get 
help. The point is, this bill helps the 
people who need the help the most. 
This is a good proposal. 

I remind my colleagues, we are at an 
impasse here. There are some people 
already talking about spending more 
money to break the logjam. The logical 
thing to do now, if we want to act this 
year, is to take this proposal and adopt 
it. That will help people who need the 
help most and help them now. Then we 
can come back next year. We can look 
at the budget situation, we can see 
where we are, and in the process we can 
supplement this if we want to. 

Let me give you one example because 
Senator ENSIGN has done it better than 
I could possibly do it. This is somebody 
who lives in Nevada. He calls her Betty 
Smith. She is 66 years old. She has an 
income of $15,000 per year. She is being 
treated for a whole bunch of things. 

Her drug bill is $8,000 a year. My 
mother’s drug bill is $4,600 a year and, 
thank God, she doesn’t have these 
kinds of problems. So it is easy to be-
lieve an $8,000 bill. 

Here is the point. Look at the Hagel-
Ensign bill under exactly this situa-
tion. Your income is $15,500 and you are 
being treated for breast cancer and you 
are taking all these drugs and you have 
a $8,000 bill, so you are spending over 
half of your income on drugs. This is 
literally somebody. We all talk about 
this cliche of people being forced to 
choose between medicine and food. I 
hope her children are helping her. If 
they aren’t, they ought to be. But she 
would literally—if she didn’t have any 
children, didn’t have anybody helping 
her—she would literally be choosing 
between eating and drugs. 

Now, here are the three bills. Two of 
them we voted on, and one we are 
about to vote on. The point that Sen-
ator ENSIGN has made is that under the 
bill that costs $600 billion and covers 
everybody, this lady would have to pay 
$3,180 a year. Under the tripartisan bill, 
she would have to pay $2,570 a year. 
But under the Hagel-Ensign bill, she 
would pay $2,152. In other words, for a 
lady who is very sick and who has a 
very moderate income, she would be 
better off under this plan. 

But for people who say how is that 
possible when it only spends $170 bil-
lion, the way it is possible is it is fo-
cused to help exactly people like this 
lady. It does not take the view that we 
have to provide the Government pro-
gram for everybody. It just helps peo-
ple who need the help. And it provides 
this system of competitive purchase for 
everybody. 

So, I urge my colleagues, do not get 
into this business about saying this 
cannot be as good as that because that 
costs so much more money. Some of 
the best things in life are not nec-
essarily the most expensive. Remem-
ber, we are going to have to pay for it. 
Not ‘‘we’’ being Members of the Senate. 
We are not going to pay for it. We don’t 
pay for anything. We are going to be 
covered by the Government insurance 
program when we get out of here. But 
that blue collar worker on that assem-
bly line is going to have to pay for it. 

I congratulate my colleagues. This 
bill ought to be adopted. There is a 
budget point of order against it but not 
because it is over budget. It is because 
we wrote in the budget that the bill 
had to come out of the Finance Com-
mittee. The Finance Committee re-
fused to report a bill, so no bill could 
come out of the Finance Committee. 
So every bill had a budget point of 
order. If it had gone through the Fi-
nance Committee, no point of order 
would have lied against this bill. How-
ever, if the Graham-Kennedy bill had 
gone through the Finance Committee, 
two points of order would still have 
lied against the it, a section 302 and a 
section 311 point of order, as well as 
the tripartisan bill. 

But this bill is not subject to a point 
of order because it spends too much 

money. It is subject to a point of order 
because the Finance Committee was 
not allowed to do its job. 

So I hope people will look at this and 
decide we can help a lot of people, and 
we can do it right now. The purchasing 
discounts would start immediately. We 
do not have to wait until 2005. And this 
is something we can afford. We could 
come back and do more next year if we 
had the money. 

I appreciate my colleagues listening, 
and I commend this program to them. 

I yield the floor.
The PRESIDING OFFICER. Who 

yields time? 
Mr. BROWNBACK. Mr. President, I 

ask the sponsor of the amendment to 
yield to me 10 minutes to debate the 
issue. 

Mr. HAGEL. I yield to the Senator 
from Kansas 10 minutes off our time, 
Mr. President. 

Mr. NELSON of Florida. Might I in-
quire of the Chair how much time is re-
maining on this side? 

The PRESIDING OFFICER. Sixteen 
and a half minutes. 

Mr. NELSON of Florida. Mr. Presi-
dent, I would like to be recognized at 
the appropriate time. 

The PRESIDING OFFICER. The Sen-
ator from Kansas is recognized. 

Mr. BROWNBACK. Mr. President, I 
thank my colleague from Nebraska for 
allowing me the time and for his pro-
posal. I think it is an outstanding pro-
posal and one that we can do and one 
that we can afford and one that can 
provide benefits to some people who 
really need this help and need it now. 
It is something I think we could build 
on in the future. 

Remember now, we are talking about 
a group of people who do not have 
pharmaceutical benefits and need 
them, people with low income but 
above Medicaid; low income, and this is 
taking a big portion of their income. 
They have to have these pharma-
ceutical drug benefits. They need it. 
Here is a proposal where we can do it. 

If I can just make an observation at 
the outset: This process cries to go 
back to the Finance Committee and 
come out of the Finance Committee. 
This has not been taken through the 
Finance Committee. It clearly should 
have been. This is the largest—this will 
be the largest new entitlement pro-
gram that I will have voted on since I 
have been in the Congress, either the 
House or the Senate, by far. I think at 
the end of the day, when the dollars are 
tallied up, you are looking at a multi-
trillion-dollar program because once 
we start a benefit, we do not stop it.
This is something that we will start, 
and will do, and it is going to continue 
for a number of years. It is something 
we need to do. 

But if you are going to start, at the 
end of the day, a trillion-dollar pro-
gram in all probability, you need to 
take it through the right process. It 
needs to come through the committee 
that looks at the numbers and figures 
out how to pay for it. 
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To just pass a benefit and say we are 

going to do it, and we will figure out 
how to pay for it after the bills come 
due, is the height of irresponsibility on 
our part. 

I have two charts. I do not want to 
overburden everyone with lines on a 
chart, but I want to point out, this is 
where we are today with these various 
proposals. This black line represents 
the total income for Medicare. I call 
this chart ‘‘The Great Medicare Ac-
counting Scandal’’ because I do not 
think we are accounting for the real 
cost of these programs. 

We are being critical of people—and 
rightfully so—in corporate America for 
not accounting for real costs and for 
sliding things around saying: Well, OK, 
we will capitalize this, but it should 
have been a direct expenditure and ex-
pense. We are criticizing them—and 
rightfully so—for doing that. 

What are we doing here? What are we 
doing here on our accounting? The 
black line is the amount of money we 
have coming into Medicare. The red 
line is the Graham-Kennedy benefit 
proposal. You can see, in year 1 of the 
benefit, in the year 2005, the expendi-
tures are more than the income we 
have coming in from Medicare. In the 
first year out of the box, you are spend-
ing more money than you have coming 
in in Medicare. That does not count the 
accumulation that you are going to 
have up until 2010, when the program, 
theoretically, ends. But, of course, it 
does not. 

We do not terminate benefit pro-
grams. It is going to continue past 2010, 
into 2011, which is the first year the 
baby boomers start retiring. So you 
have this group of soon-to-be seniors—
72 million baby boomers—in America. 
Count myself amongst them. That is 
kind of the big lump in the python 
coming through, the pig in the python, 
in the demographic charts in the 
United States, starting in 2011, where 
the program is supposed to end in 2010. 
Of course, it isn’t going to happen. 

On this chart, where would this red 
line be in the year 2011, when you start 
getting this large group of retirees 
coming into the system? It is going to 
be much higher and be an accounting 
scandal for us. 

So how are you going to pay for this? 
You are either going to cut benefits, 
which I do not think we are going to 
do, you are going to raise payroll 
taxes, which I would think would be 
the wrong thing to do—we already load 
so much on people working in the sys-
tem—or are you going to try to take 
this from somewhere else in the sys-
tem, or raise the deficit? Probably you 
are going to do all of those things, 
other than cutting benefits. But we are 
not talking about that in this system 
right now. 

Look here, on this chart, at the var-
ious other proposals that we have. 

The purple line shows the total ex-
penditures today, without a benefit. 
The Hagel-Ensign proposal is shown by 
the green line. 

Of the proposals that are coming for-
ward—and I think we need to have a 
prescription drug benefit—this is the 
most responsible one that we can han-
dle and that we can do. And we, clear-
ly, should do something. 

The process cries out for us, right 
now, to do something now and not just 
to have something for campaigns. Here 
is the Democrat proposal. Here is the 
Republican proposal. But you cannot 
take those as prescription drugs. That 
is not income to you. You cannot eat 
promises. That is what we have sitting 
out there now. And that is where it 
seems the debate is heading, unless we 
can take it back to the Finance Com-
mittee and have a legitimate process, 
one where we would come out with a 
benefit that people can afford and need 
to have today. 

This one has been a very dis-
appointing discussion, to me, in the 
sense that there is a clear compromise 
that sits out there that is available to 
do, and we could cobble together dif-
ferent proposals of any of these bills 
and figure out how to make it work, 
and get a bipartisan proposal that we 
would all support, that would include a 
prescription drug benefit. 

That sits out there to be had. That 
can take place. Instead, we are just 
saying, no, we are going to take it 
through this different process. We are 
going to bypass the Finance Com-
mittee on the most expensive entitle-
ment program that I will have voted on 
as a Member of this body. We are going 
to bypass the normal process. We will 
just have a political debate on it that 
I do not think is edifying for the body 
and is not the right way to go. 

On the particular proposal, the 
Hagel-Ensign proposal, of which I am 
pleased to support, I also note that it is 
supported by AARP. Unlike my col-
league from New York, who said the 
AARP does not support it, in today’s 
New York Times, John Rother, policy 
director of AARP, said this:

Another possibility is for Medicare to pro-
vide catastrophic coverage for prescription 
drug expenses over a certain threshold, per-
haps $4,000 to $6,000 a year, with no premium. 
This could be combined with additional help 
for low-income beneficiaries and a govern-
ment-authorized drug discount card.

That is not my speech supporting 
Hagel-Ensign. That is from the policy 
director of AARP in the New York 
Times today. He is saying: Look, you 
have the parties. Each have a proposal. 
They are at a standoff on this proposal. 
What could we get done so we can move 
this forward for the benefit of seniors 
in America? And he describes the 
Hagel-Ensign proposal. That is what we 
should do.

That is the type of proposal we need 
to move forward. It would be an appro-
priate proposal for us to move forward, 
so we can provide a benefit, we can get 
it done now, and provide it to people 
who need it now. They do not need 
promises. They need action by us. And 
they could have the action. This is 
something we need to do, and we need 
to do it this way today. 

This chart shows the various lines 
depicting where the assets in the pro-
posals go. You can see the current pro-
jected Medicare trust fund assets, and 
also the projected Medicare trust fund 
assets under Graham-Kennedy. You 
can see where we are taking this pro-
posal. This line is going south, fast, if 
you get a benefit that you cannot af-
ford. 

I ask a rhetorical question of all my 
colleagues: Would we rather encounter 
the first wave of baby boomer retirees 
with $660 billion in the Medicare trust 
fund or would we rather encounter re-
tirees having spent all but $250 billion? 
That is what these lines point out. 

We know we have the baby boomer 
generation hitting in 2011. They start 
jumping into the retirement pool in 
2011. We want to face them with some 
money built up at that point in time 
and still have a prescription drug ben-
efit like what is in Hagel-Ensign, or 
even the tripartisan bill. We can get 
there with more assets in the bank and 
still provide today a prescription drug 
benefit for those who need it today. 
And they need it today. 

I really think we should set our Re-
publican and Democrat caps aside and 
say we can provide this to people who 
need it today. For the 27 percent of the 
public who do not have a prescription 
drug benefit of some type, who are in a 
low-income category, who need this, we 
provide a discount drug card or dis-
count card, such as in the Hagel-Ensign 
proposal. We do that today and still 
save some money for when the baby 
boomers start retiring in 2011. 

I hope we will all look at that and 
say that is the right thing to do, to 
provide that benefit. It is the respon-
sible thing to do. And as we look to our 
future, it is the right thing for workers 
coming up in this system so that they 
are not stuck with this huge lug on 
their shoulders when the baby boomers 
retire. 

The PRESIDING OFFICER. The Sen-
ator has spoken for 10 minutes. 

Mr. BROWNBACK. Thank you, Mr. 
President, very much. And I thank my 
colleague from Nebraska for yielding 
time to me. 

The PRESIDING OFFICER. The Sen-
ator from Florida. 

Mr. NELSON of Florida. Mr. Presi-
dent, I rise to speak in opposition to 
the amendment. I want the Senator 
from Nebraska to know of my personal 
affection and respect for him. There 
are certain people in a body to whom 
you just naturally gravitate and you 
naturally like, and he is certainly one 
of them. 

I rise in opposition, not because he 
does not have an excellent, substantive 
proposal, but I would offer my objec-
tion as has been articulated by the 
AARP today in a letter to Senator 
HAGEL in which they state: 

In addition to our substantive objec-
tions, we are concerned that by offer-
ing this scaled-back proposal today, 
you would effectively derail bipartisan 
discussion and compromise on more 
meaningful comprehensive approaches.
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That is what I want to discuss today. 

What this Nation is begging for is a 
comprehensive approach, not a piece-
meal approach. What the senior citi-
zens of this Nation are yearning for is 
that we modernize Medicare to provide 
a prescription drug benefit. 

If any of us were designing a Medi-
care system, which is a health insur-
ance system for senior citizens, funded 
by the Federal Government, if we were 
devising it today in the year 2002 in-
stead of the year 1965, when it was en-
acted, would we include prescription 
drug benefits? The answer to that is, 
obviously, yes. 

Medicare was set up in 1965 when the 
condition of health care was centered 
around acute care in hospitals. But 
with the miracles of modern medicine, 
with the advent of prescription drugs 
that can increase the quality of our 
lives, that can take care of chronic ail-
ments and that, indeed, add to what we 
would say, in the street vernacular, is 
preventive maintenance, then, clearly, 
if we were designing a health insurance 
system funded by the Federal Govern-
ment for senior citizens today it would 
clearly include prescription drugs. 

That is the question that is before 
this body. But because of the rules of 
the Senate, we have to get 60 votes in 
order to pass anything here which, 
with competing plans, makes it very 
difficult. 

Although I think the Senator from 
Nebraska has some excellent ideas, it 
is injected in this debate at the wrong 
time because in the words of the 
AARP, as articulated in their letter 
today:

We are concerned that by offering this 
scaled-back proposal today, you would effec-
tively derail bipartisan discussion and com-
promise on more meaningful, comprehensive 
approaches.

We have to keep trying. We have just 
been unable to get the 60 votes on two 
different substantive approaches to 
prescription drugs in the votes that oc-
curred earlier today. We have to keep 
trying to forge a compromise. The 
compromise is not this scaled-down 
version. 

I wish to speak about the substantive 
alternatives that are here. One of the 
alternatives, as suggested by what has 
been voted out of the other body, the 
House of Representatives, utilizes the 
private sector and private sector insur-
ance companies in which they offer the 
prescription drug benefit. 

I had a little bit of experience as the 
elected insurance commissioner of 
Florida for 6 years before coming here. 
I point out that you can get some 
glimpse of the enthusiasm of insurance 
companies to offer this prescription 
drug benefit if you look to the States. 

For example, 4 years ago, the State 
of Nevada passed a prescription drug 
benefit. It was to be offered by private 
insurance companies. Within 2 years 
after the passage of that law, not one 
insurance company had come forth to 
offer that prescription drug benefit. 

On the basis of that experience, that 
is certainly not what we want to be of-

fering to senior citizens of our country 
on something that is so important to 
them, a benefit that would be illusory, 
that would not be there. That is why 
we ought, in whatever compromise we 
strike, to come closer to the Graham-
Miller approach, which is a substantial 
reworking of Medicare, and the pre-
scription drug benefit becomes a part 
of Medicare. Then it is my hope, once 
we can find that illusive consensus, we 
can go on and add additional improve-
ments. 

The health care providers of this 
country are hurting because they are 
not getting reimbursed for their Medi-
care procedures at a rate that is com-
mensurate with what they should be 
reimbursed. One of the items we are 
going to discuss—and hopefully we 
would be able to take this base bill and 
amend it—is an increase of those Medi-
care reimbursements so that we are 
taking care of the Medicare bene-
ficiaries, the senior citizens, and we are 
also helping those who are providing 
the services, the health care providers, 
by increasing their Medicare reim-
bursement. 

When we do that, I hope we will also 
look at some of the practices that be-
cause doctors are getting squeezed, in 
large part squeezed by insurance com-
panies, sometimes regular insurance 
companies, some called HMOs, which 
are insurance companies, and because 
doctors are getting squeezed, they are 
trying to find ways to keep their in-
come up. 

Lo and behold, down in my State of 
Florida, there is a group of doctors now 
saying to all of their patients: We are 
not going to see you anymore unless 
you pay us an entrance fee of $1,500 per 
patient per year. But by the way, we 
still want to take your Medicare reim-
bursement. 

That is simply the beginning of the 
end for Medicare, because the logical 
extension of that is that only those 
who are wealthy enough to afford that 
entrance fee—in the case of Florida, 
$3,000 per year per couple—are going to 
get the access to the doctor they want, 
that doctor who is being reimbursed by 
the Federal Government for the serv-
ices performed for those senior citi-
zens. 

That is wrong. It should be changed. 
It ought to be illegal and yet the De-
partment of HHS has said it is not ille-
gal. So we are going to have to change 
the law so that a doctor cannot receive 
reimbursement from Medicare if they 
are saying to those patients: I will not 
see you unless you pay me $1,500 a year 
as an entrance fee into concierge care. 

I hope we strike the major com-
promise, that it is closer to the 
Graham-Miller bill, that we address 
Medicare reimbursements because the 
doctors and other health care providers 
need it, and that we add the amend-
ment I just talked about which would 
prevent doctors from limiting patients 
to seeing them unless they pay an en-
trance fee while at the same time get-
ting their Medicare reimbursement. 

I thank the Chair and yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Nebraska. 
Mr. HAGEL. Mr. President, could the 

Chair tell me how much time this side 
has remaining? 

The PRESIDING OFFICER. Twelve 
minutes fifty seconds. 

Mr. HAGEL. And how much time 
does the other side have remaining? 

The PRESIDING OFFICER. Five 
minutes fifty-seven seconds. 

Mr. HAGEL. I thank the Chair. 
Mr. President, I allocate 5 minutes of 

our remaining time to the Senator 
from Oklahoma. 

Mr. INHOFE. Mr. President, I know 
time is now precious and we are down 
to a few minutes. I will skip a lot of 
things I was going to say since there 
has been a lot of redundancy. 

My good friend from New York was 
on the floor and was talking about the 
relative significance of the inheritance 
tax and how it wasn’t really all that 
meaningful. I am sure the occupant of 
the chair would agree because he was 
one of the rare Democrats who stood 
up and said we should repeal that un-
fair tax on money that has already 
been spent. Also, with the farm crisis 
we have had out West in my State, I 
have yet to find one person out there 
who wasn’t more concerned about los-
ing his farm because of the very unfair 
death tax than even the farm bill. But 
that is not what we are here to talk 
about. 

I think something the Senator from 
Texas, Mr. GRAMM, said has to be re-
peated over and over; that is, this 
Hagel-Ensign bill is a lot less expensive 
and does a better job, but there is one 
major reason. We have a saying out in 
Oklahoma that ‘‘if it ain’t broke, don’t 
fix it.’’ That is exactly what the situa-
tion is. 

We have a lot of people who don’t 
need additional coverage now. If they 
don’t need it, why provide it? Why get 
into some very large program? 

Now, we have had two programs that 
have been rejected today. The first 
would not do for seniors what it said it 
would do, and it would have cost a lot 
more than we can afford, and it would 
not have included a lot of the drugs the 
seniors need. That program, as well as 
costing too much and not covering 
enough medications, would sunset in 
2010. That means in 2010, people who 
have been relying on the Medicare pre-
scription drug benefit would have had 
their coverage taken away. We know 
better than that. 

I remember one of the best speeches 
that should be required reading for all 
young people, called ‘‘A Rendezvous 
With Destiny,’’ by Ronald Reagan. He 
said:

The closest thing to immortality on the 
face of this earth is a Government benefit or 
program once started.

We all know that is the way it would 
work out and we would end up with 
some very large, spiraling cost pro-
gram that we could not get rid of. It is 
not responsible, reasonable, and it is 
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not the best we can do for seniors. I am 
glad it did not pass. 

Then we were given a chance to con-
sider a second option, the tripartisan 
plan. I thought it was too expensive, 
but I supported it. It is very much like 
what the House passed. It is something 
we can go to conference on and have 
something effective come out of it. 
Once a person’s drug costs reach a 
higher fixed limit, the Government 
would have paid 90 percent of the addi-
tional cost. Many colleagues supported 
it, as I did; but it was defeated. 

Now we have a chance to give seniors 
a real prescription drug benefit. This 
legislation is a responsible, long-term, 
comprehensive plan which truly takes 
into account the needs and the situa-
tion of individual seniors. Several fel-
low cosponsors have already spoken to 
the specifics of the plan, such as low 
premiums, low overall costs on cata-
strophic coverage. I will tell you what 
it means to the people who sent us 
here. 

Senator GRAMM talked about some 
individuals without identifying them. I 
will identify the people. The Hender-
sons are from Okmulgee County, a 
short distance from where I live in 
Oklahoma. I told them I was going to 
use their case. They wrote me to tell 
me about their struggle with prescrip-
tion drugs. They had a unique prob-
lem—one was a heart problem and one 
was a cancer problem. The Hendersons 
have a yearly household income of 
$24,000 and they spend $9,000 of that on 
prescription drugs in a single year. The 
Hendersons’ income falls between the 
200 percent and 400 percent above the 
national poverty level. That national 
poverty level for couples is $11,940 a 
year. 

Under our bill, an out-of-pocket limit 
on the cost of prescription drugs for 
people with a similar income to the 
Hendersons is set at $3,500. If they were 
between 100 and 200 percent of poverty, 
that would come down to $1,500. But in 
the case of the Hendersons, they would 
have to pay that maximum, and then a 
copay of 10 percent of the cost of these 
drugs. Calculate that out. While the re-
maining cost of the Hendersons’ drugs 
is $5,500, their copays would be no more 
than $550, and under this bill the Hen-
dersons would pay a total of $4,050 a 
year for prescription drugs, when they 
are now paying $9,000 a year. This bill 
cuts their drug costs by more than 
half. 

The Hendersons, under the Democrat 
plan, would have faced uncertainty on 
three fronts: First of all, uncertainty 
about which drugs were covered, since 
only two drugs in each therapeutic 
class would be covered; secondly, un-
certainty about how much the pre-
scriptions would cost since the $10, $40, 
and $60 copayments in the plan were 
virtually done away with through 
amendments; and, three, uncertainty 
about how long their benefits would 
last even if it didn’t sunset. They 
would not know this. Uncertainty is 
there. 

I believe the Hagel plan is real assist-
ance, and I strongly support it. I be-
lieve this is the alternative that is left 
and the most responsible one. 

I thank the Chair. 
The PRESIDING OFFICER (Ms. 

CANTWELL). The Senator from Michi-
gan is recognized. 

Ms. STABENOW. Madam President, I 
yield myself 4 minutes. 

Madam President, first of all, I want 
to speak to my colleague from Okla-
homa. My mother grew up in Okla-
homa, and I have a great affinity for 
that State. I have a lot of relatives 
there. 

But I was quite surprised to hear the 
comment that ‘‘if it ain’t broke, don’t 
fix it,’’ when we are referring to Medi-
care. When we look at the Medicare 
system and the inability to cover pre-
scription drugs for our seniors, when 
we look at the explosion in the price of 
the prescription drugs, I would say it is 
very tough to find a system that is 
more broken than our inability today 
to provide low-cost prescription drugs, 
whether it be through Medicare or 
whether it be a small business or a 
farmer trying to get coverage for their 
family. This system is broken. That is 
why we are here. It needs to be fixed. 

I rise in opposition to the Hagel 
amendment. I appreciate the desire of 
my colleagues to find an alternative, 
but I certainly am concerned that this 
does not begin to address what it is 
that seniors in this country are need-
ing or asking them to do. There seems 
to have been a lot of confusion about 
where AARP is regarding this issue. So 
I will read a letter sent to the author 
of the amendment on July 23—today—
which says:

DEAR SENATOR HAGEL: Enacting a com-
prehensive prescription drug benefit in Medi-
care this year remains the top priority for 
AARP. Our members are counting on the 
Senate to pass a meaningful drug benefit 
that is available and affordable to all bene-
ficiaries. Our members were promised in the 
last election that a comprehensive drug ben-
efit would be a priority, and we are counting 
on you to make good on that promise this 
year. 

We appreciate the intent of your bill, S. 
2736, the ‘‘Medicare Rx Drug Discount and 
Security Act of 2002,’’ to provide a prescrip-
tion drug discount card and stop-loss protec-
tion to Medicare beneficiaries. However, in 
addition to our substantive objections, we 
are concerned that by offering this scaled-
back proposal today, you would effectively 
derail bipartisan discussion and compromise 
on more meaningful comprehensive ap-
proaches. We believe Congress should focus 
its efforts on enactment of a more com-
prehensive drug benefit this year. 

In addition to the timing of your proposal, 
AARP has concerns about the approach 
taken in your bill, including: 

Catastrophic coverage—While AARP has 
not opposed income-relating premiums, in-
come-relating the Medicare benefit changes 
the nature of the program. This would set an 
extremely dangerous precedent in Medicare. 
Further, the stop-loss levels set in the bill do 
not provide enough protection for lower in-
come beneficiaries. A low-income couple 
could spend 25 percent of their income just 
for drugs before this plan offered assistance. 
Thirdly, there are a number of issues in-

volved in using tax returns to determine pro-
gram eligibility levels, and we believe other 
options should be explored. 

Discount card—While AARP supports the 
use of a discount card program as a building 
block for a Medicare prescription drug ben-
efit, your proposal lacks the necessary speci-
fications to guaranty the level of discount, 
what level of discount would be passed to 
beneficiaries, and the degree to consumer 
protections required of plans. 

Given these concerns, AARP opposes your 
amendment. We remain fully committed to 
developing a comprehensive drug benefit for 
all Medicare beneficiaries and we look for-
ward to working with you on legislation that 
our members can support. 

This is signed by the executive direc-
tor and CEO of AARP. I simply wanted 
to enter that into the RECORD to make 
it clear that AARP joins us in opposi-
tion to the amendment. 

The PRESIDING OFFICER. The Sen-
ator from Oklahoma. 

Mr. HAGEL. Madam President, I ask 
unanimous consent that Senators 
FRIST and NICKLES be added as cospon-
sors of amendment No. 4315. I yield the 
remainder of our time to the distin-
guished Senator from Tennessee. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. FRIST. Madam President, how 
much time remains on our side? 

The PRESIDING OFFICER. Six min-
utes twenty-four seconds. 

Mr. FRIST. And the time on the 
other side? 

The PRESIDING OFFICER. One 
minute. 

Mr. FRIST. Madam President, will 
you notify me when I have 1 minute re-
maining. 

I rise in support of the Hagel-Ensign 
Medicare Prescription Drug Discount 
and Security Act of 2002. I do so after 
a long day of debate, discussion, and 
votes on bills which attempt to reach 
out with affordable prescription drug 
coverage for our seniors. 

Over the course of the day’s debate, 
we have touched upon what matters 
most to seniors. That is what I want to 
address in the next 3 or 4 minutes. 

What do seniors who are listening 
today—38 million Medicare potential 
recipients who are seniors today and 
another 5 or 6 million individuals with 
disabilities—what do they want regard-
ing prescription drug coverage? I think 
it is three things. The first issue is that 
seniors want security. They want peace 
of mind. When you are 65, 70, 75, 80 
years of age, the most frightening 
thought is that in those final years of 
your life you develop something—
whether it is heart disease, chronic 
lung disease, emphysema, or 
lymphoma—and all of a sudden you 
face high prescription drug costs which 
are skyrocketing. We know this is an 
issue—we have been talking about that 
all week long. In essence, paying for 
prescription drugs bankrupts you in 
terms of what you can afford and, even 
worse than that, what your children 
may be able to afford. The beauty of 
this particular bill is that it addresses 
that peace of mind, that security. 

The second issue I hear as I talk to 
seniors as I travel around Tennessee, 
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and it has been discussed a lot on the 
floor today, is that, with regard to pre-
scription drugs, seniors want help now. 
They listen to the debate, and both of 
the bills discussed earlier today have 
some very good, substantive issues to 
them, are comprehensive, and each 
have pluses and minuses. But the de-
fect that both bills have that the 
Hagel-Ensign bill does not have is this 
bill takes effect, in essence, right now. 
That is what seniors want. 

Seniors who are listening may think: 
Why talk about a bill taking place in 
2006 or 2005? I do not even know if I am 
going to be around 3 or 2 years from 
now. What they really want is help 
now. Those who need it want it now. 
The message they tell me is to do it 
now. Again, the Hagel-Ensign bill 
takes effect next year, not 2 years and 
not 3 years from now. 

The third factor this bill does is it 
addresses prescription drugs in a re-
sponsible way. We are not in a world 
today or in a country today where you 
can just throw unlimited money and 
say it will be taken care of by the next 
generation or by my family 5 years 
from now. This is especially true when 
we have a doubling of the number of 
seniors, the demographic change, the 
move of the baby boomers coming on-
line in 2008 and 2010. Seniors tell me, 
whatever you do, do it responsibly. Do 
it in a way that is just not over a 3-
year period, 4-year period and it dis-
appears, you take the benefit away or 
raise taxes exorbitantly. Do it in a way 
that can be sustained over time. Do it 
responsibly. 

That is what the Hagel-Ensign bill 
does. One of the most beautiful aspects 
of this bill is that we can do it now, 
and we can do it responsibly. We talk 
big figures. The dollar figure was $160 
billion. It is a lot of money, but it is 
not the $800 billion or the $1 trillion or 
even the $370 billion of the tripartisan 
plan. It takes effect now, giving peace 
of mind in capping how much money a 
senior is going to have to pay out of 
pocket if there is a catastrophe or if a 
senior develops a disease which re-
quires the miracle medications that 
are out there today, and it does it in a 
responsible way. 

How does the bill work? We have 
been through the details. The first 
issue I mentioned was peace of mind, 
security, and savings. Instead of what 
seniors are doing now—going to a phar-
macy, placing a prescription on the 
table, and paying a retail price that no-
body in this body, most employer-spon-
sored plans do not have to—they will 
be able to go in to a pharmacy with a 
card that they put on the table and 
take advantage of mass negotiations. 

The PRESIDING OFFICER. The Sen-
ator has 1 minute remaining. 

Mr. FRIST. I thank the Chair. 
Madam President, seniors can take 

this card in and get discounts, result-
ing in savings to seniors right now. 

Catastrophic coverage gives security, 
peace of mind. Using marketplace tools 
is important as we look ahead because 

it takes advantage of the marketplace 
in negotiating discounts that are not 
available today. 

Madam President, I close with the 
statement that I believe the Hagel-En-
sign bill brings to a head much of the 
discussion today in that it reaches out 
and gives seniors the security they 
want. It does it now. It does it in a way 
that is responsible. It is affordable for 
seniors, affordable for taxpayers, and is 
permanent. 

Madam President, I yield the floor.
Ms. STABENOW. Madam President, 

can you give us an indication of the 
time remaining to each side? 

The PRESIDING OFFICER. The Sen-
ator from Michigan controls 1 minute. 
The Senator from Nebraska controls 5 
seconds. 

Ms. STABENOW. Does the Senator 
from Nebraska wish to take his 5 sec-
onds? 

Mr. HAGEL. I want the Senator from 
Michigan to have my 5 seconds. 

Ms. STABENOW. I was looking for-
ward to what the Senator might say in 
5 seconds. 

Mr. HAGEL. Madam President, the 
Senator from Michigan has a more dif-
ficult case to make. She needs more 
time. 

The PRESIDING OFFICER. The Sen-
ator from Michigan. 

Ms. STABENOW. Madam President, I 
will simply say in closing that AARP, 
representing seniors, and other senior 
organizations across this country do 
not believe this, in fact, is a good deal. 
There is no question they want action 
now, but it has to be real and meaning-
ful. 

Discount cards are available now. In 
many cases, they do not work at all or 
they are very limited. It is important 
we be responsible. 

I would argue there is a broader re-
sponsibility in the Senate. When we de-
bate whether or not the tax cut geared 
to the wealthiest individuals in the 
country will be extended another 10 
years, we are debating an amount of 
money that is more than four times 
any comprehensive Medicare plan that 
we will have before us.

This is a question of priorities. It is 
a question of what we believe, as Amer-
icans, should be our values and how we 
act on those in terms of our priorities, 
and I argue that doing the right thing 
with the real Medicare benefit is what 
our seniors are asking for and it is 
what they deserve. I urge my col-
leagues to vote no on the Hagel amend-
ment. 

The PRESIDING OFFICER. All time 
has expired. 

The Senator from West Virginia.
f 

A TRUE COMMITMENT TO 
HOMELAND SECURITY 

Mr. BYRD. Madam President, the 
Senate will soon have before it the fis-
cal year 2002 supplemental appropria-
tions conference report. This legisla-
tion provides for the defense of this Na-
tion, both at home and abroad. 

Specifically, the bill provides $14.4 
billion for the Department of Defense. 
It allocates $5.5 billion to New York to 
complete the promise made to provide 
$20 billion to help recover from the ter-
rorist attacks on September 11. An-
other $1 billion is for Pell grants, $417 
million for veterans’ medical care, $400 
million for election reform grants, and 
$2.1 billion for foreign affairs. 

The bill also provides $205 million for 
Amtrak. Amtrak is an integral piece of 
the Nation’s transportation network. 
For many rural communities, Amtrak 
represents the only public transpor-
tation connection to the rest of the Na-
tion. But without the funding con-
tained in this bill, that connection is in 
danger of being severed. Because of 
growing financial pressures, Amtrak 
needs an infusion of funding soon or 
else it faces bankruptcy. The $205 mil-
lion included in this supplemental ap-
propriations bill will stave off bank-
ruptcy and give the passenger railroad, 
which is under new management, time 
to craft sound plans for the future. 

Most importantly, this bill provides 
$6.7 billion for homeland security, in-
cluding $3.85 billion for the Transpor-
tation Security Administration. That 
is why this funding bill is so impor-
tant. This funding will take steps 
now—without delay—to plug the holes 
in our Nation’s defenses here at home. 
Congress has not hesitated when it 
comes to funding homeland security ef-
forts. In two supplemental bills—the 
one approved shortly after the attacks 
and the one before the Senate today—
Congress has invested $15 billion to 
protect Americans from another ter-
rorist attack and to better respond 
should, God forbid, another attack 
occur. 

The funding initiatives shaped by 
Congress have helped to hire more bor-
der patrol agents, increase the scrutiny 
of cargo shipments at our seaports, and 
accelerate the purchase of vaccines 
against smallpox. We have funded crit-
ical training and equipment purchases 
for local police, fire, and medical per-
sonnel. We have helped to train doctors 
and local health departments to detect 
and treat a biological or chemical 
weapons attack. 

The money allocated in December 
has helped to hire more than 2,200 INS 
border agents and Customs inspectors 
on the northern and southern borders. 
The INS is now implementing a system 
for tracking foreign students in this 
country—a system funded in the first 
supplemental bill. The Nation’s police, 
fire and medical personnel are getting 
better training and equipment for de-
tecting and responding to potential bi-
ological, chemical or nuclear attacks. 
The FBI is hiring hundreds of new 
agents. 750 more food inspectors and in-
vestigators are being hired. The num-
ber of ports with Food and Drug Ad-
ministration investigators is being 
doubled. 324 additional protective per-
sonnel are being hired to protect our 
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nuclear weapons complex, and addi-
tional resources are being spent on ef-
forts to destroy or secure nuclear ma-
terials overseas. 

The legislation that will soon be be-
fore the Senate today will accomplish 
even more. It will accelerate the pur-
chase of bomb-detecting machines at 
airports and provide much-needed re-
sources at the local level. The funding 
will strengthen port and border secu-
rity; tighten protections at our nuclear 
facilities; and better ensure the safety 
of food and drinking water supplies.

The legislation provides $701 million 
for first responder programs, $343 mil-
lion above the President’s request. This 
conference report, which will be voted 
on tomorrow morning, includes $150 
million for firefighters, with the funds 
going directly to the local fire depart-
ments. In the spring, when the fire-
fighter grants that Congress allocated 
in the $40 billion supplemental where 
made available, more than 18,000 fire 
departments across the country applied 
for assistance totaling more than $3 
billion. Yet only $360 million was avail-
able to meet the demand. The adminis-
tration did not request any additional 
funding for this program. However, the 
need is clear. Our first responders want 
to be prepared to respond to attack; 
Congress and the President need to 
provide the necessary resources so 
those first responders will be ready. 

And in this supplemental bill, State 
and local governments will receive $100 
million to improve interoperability of 
communications equipment for fire, 
police, and emergency medical techni-
cians. The inability of local police and 
dire departments to communicate with 
each other when responding to the 
World Trade Center attack has been 
identified as a major Achilles’ heel in a 
defense of our homeland. The funding 
in this legislation will help to elimi-
nate that inability and to develop uni-
form standards for interoperable State 
and local law enforcement, firefighting 
and emergency medical communica-
tions equipment. The administration 
requested no funding for this impor-
tant need. 

Another $54 million, $22 million 
above the President’s request, will 
strengthen the Federal Emergency 
Management Agency’s search and res-
cue teams. Currently, there are 28 
FEMA search and rescue teams around 
the country that can be deployed to 
major disasters to assist local first re-
sponders in search and rescue oper-
ations. This funding will be used to up-
grade equipment and training for re-
sponding to events involving a biologi-
cal, chemical, radiation or nuclear at-
tack. 

One of the major weaknesses in our 
homeland security is the virtually non-
existent protections at the Nation’s 
ports. Cargo containers are piled up by 
the thousands at ports, depots, and 
huge outdoor warehouses. American 
ports are home to oil refiners, chemical 
plants, and nuclear facilities. A hi-
jacked vessel that crashes into a port 

could be used to ignite volatile fuels or 
gases and produce an explosion that 
equals one caused by hundreds, maybe 
thousands of tons of dynamite. Amer-
ican ports receive 16,000 cargo con-
tainers per day and 6 million con-
tainers each year, but less than five 
percent of those containers are in-
spected. That means a terrorist has at 
least a 95 percent chance of sneaking 
weapons of mass destruction into the 
United States. That is not acceptable. 

Congress, through this supplemental 
legislation, provides $739 million for 
port security programs, $465 million 
above the President’s request. This 
conference report includes $125 million 
for port security grants through the 
Transportation Security Administra-
tion. Last fall, Congress approved $93 
million of unrequested funds for port 
security grants. DOT received $692 mil-
lion of applications for the $93 million 
we provided. The administration did 
not request additional funding for this 
purpose. 

Another $528 million in this bill is for 
the Coast Guard for port and maritime 
security, $273 million above the Presi-
dent’s request. Increased funds would 
be used to expedite vulnerability as-
sessments at our Nation’s ports, rather 
than follow the administration’s slower 
plan to do the assessments over the 
next 5 years. The money would add two 
new maritime safety and security 
teams; purchase a total of 6 homeland 
security response boats; and expand 
aviation assets as well as the shore fa-
cilities to support them. Another $39 
million would help the Customs Serv-
ice to target and inspect suspect ship-
ping containers at overseas ports be-
fore they reach American ports. The 
administration requested no funds for 
these activities. 

Another major concern is the secu-
rity of the Nation’s nuclear facilities. 
The U.S. Department of Energy needs 
funds for this effort, but the Office of 
Management and Budget chose not to 
forward the Department’s request to 
Congress. This legislation recognizes 
the need, heeds the warnings, and pro-
vides $235 million to improve security 
of the nuclear weapons stockpile, na-
tional nuclear labs, and nuclear weap-
ons plants. Funds are included to es-
tablish a ‘‘911’’ system for local first 
responders to call when confronted 
with nuclear hazards, enhanced funding 
for the National Center for Combating 
Terrorism, expansion of radiological 
search teams, and establishment of a 
National Capital Area Response Team 
at Andrews Air Force Base. 

Just a few weeks ago, the White 
House warned of a possible terrorist at-
tack on the Nation’s banking system. 
It was a vague threat, but the potential 
for a terrorist organization to use com-
puters and technology to short-circuit 
our financial system is clear. That is 
why this conference report includes 
$147 million—$128 million above the ad-
ministration’s request—for cyber secu-
rity to help deal with the threat to 
Federal and private information sys-
tems. 

Our long and porous land borders rep-
resent a daunting challenge in terms of 
homeland security. The Immigration 
and Naturalization Service and the 
Customs Service are already hiring 
more than 2,200 agents and inspectors 
with the funding Congress allocated in 
December. This legislation on which we 
will vote tomorrow, takes the next 
step, providing $120 million for border 
security, including $32 million for Im-
migration and Naturalization Service 
construction to improve facilities on 
our Nation’s borders and $25 million for 
better equipment. 

When it comes to security at the Na-
tion’s airports, no one should doubt 
Congress’ commitment. I note that, 
earlier today, the U.S. Secretary of 
Transportation testified at a hearing 
and charged that Congress is 
hamstringing his new Transportation 
Security Administration. Secretary 
Mineta has complained about a lack of 
flexibility in Congressional funding. 
Before the Transportation Secretary 
takes shots at Congress, I wish he 
would consider the facts. I hope that he 
will. This legislation provides $3.85 bil-
lion for the Transportation’s Security 
Administration. The conference report 
provides $471 million for unrequested 
airport security efforts, including $150 
million to ensure that all small and 
medium airports have funds to imple-
ment the FAA’s new airport security 
guidelines and that large airports have 
some additional funding to meet those 
requirements. $225 million is provided 
above the President’s request for explo-
sives detection equipment and $42 mil-
lion is provided to improve the security 
of the FAA air traffic control system. 
In light of the recent tragedies at the 
Los Angeles International Airport, 
when a man walked to an airline ticket 
counter and started shooting, Congress 
provides $17 million to improve airport 
terminal security. In addition, $15 mil-
lion is provided for improved air to 
ground communications for the air 
marshals. If there is a problem on a 
plane, the security personnel on the 
ground need to know about it. 

The Transportation Secretary has 
charged that less flexibility translates 
into less security at our airports. Well, 
last fall, when Congress approved the 
$40 billion emergency supplemental, we 
gave the administration flexibility. 
The President had the authority to al-
locate $20 billion and he gave $1.3 bil-
lion to the Transportation Security 
Administration. But did that flexi-
bility lead to efficient government? 
Not necessarily. The Transportation 
Secretary, while pointing a finger at 
Congress, ignores the fact that his 
hand-picked Under Secretary of Trans-
portation Security promptly spent 
$418,000 to refurbish his personal office 
in what I am told is a beautiful mahog-
any. That must be one of the most 
stunning offices in the entire Depart-
ment of Transportation. I would sug-
gest that the Secretary’s finger point-
ing be flexible, and that he turn his fin-
ger to his own department. Try that, 
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Mr. Secretary. He cannot in good con-
science charge Congress with the inef-
ficient operations of the Transpor-
tation Security Administration when 
is own personnel have wasted money 
and opportunity, missed their own in-
ternal deadlines for improving airport 
security, and failed to provide adequate 
budget information to Congress. In-
stead of looking for someone to blame 
for failures, the Transportation Sec-
retary should be working internally to 
fashion a much more efficient and re-
sponsive Transportation Security Ad-
ministration. 

Another area of focus for this Con-
gress is nuclear non-proliferation. We 
have heard a great deal of discussion 
about the potential for a ‘‘dirty 
bomb’’—a small nuclear device no larg-
er than a briefcase that, if exploded, 
can contaminate a broad area with ra-
diation for many years. The best way 
to stop a dirty bomb is to minimize the 
opportunity for terrorists to get their 
hands on nuclear material. This supple-
mental bill includes $100 million to 
protect fissile material abroad, pur-
chase radiation detectors, and estab-
lish international standards for secur-
ing fissile material. 

The Department of Defense will re-
ceive, through this legislation, $14.4 
billion for its activities around the 
world. There can be no doubt as to the 
commitment of Congress to the men 
and women in the Armed Forces. We 
will always ensure that they have the 
resources and equipment necessary to 
fulfill their mission to protect Amer-
ican interests throughout the world. 

However, the Secretary of Defense, in 
the Administration’s supplemental re-
quest, asked for authorities that are 
currently invested in other Cabinet 
secretaries and in the Congress. The 
Defense Secretary asked for the au-
thority to spend $100 million in foreign 
countries as he sees fit. Congress said 
no. The Defense Secretary asked for 
the authority to pay bounties for the 
death of those he deems to be terror-
ists. Congress said no. The Defense Sec-
retary asked for the authority to spend 
$30 million to indigenous groups 
around the world who arguably are as-
sisting in the war on terrorism. Con-
gress said no. 

The Framers of the Constitution 
crafted a delicate balance between the 
legislative, executive, and judicial 
branches of the Federal Government. 
These new authorities for the Sec-
retary of Defense would jeopardize that 
balance. Congress should not give this 
Secretary—or any other Secretary—ex-
traordinary authority for the sole pur-
pose of making the Secretary’s job 
easier. 

If the President signs this bill, he 
will have 30 days to decide whether to 
designate over $5.1 billion as an emer-
gency. If he does not make the emer-
gency designations, the funds cannot 
be spent. Within the $5.1 billion, there 
is nearly $2.5 billion for homeland secu-
rity. If the President does not make 
the emergency designation, he will 

block nearly $2.5 billion in homeland 
security investments, many of which I 
have just outlined. Firefighters. Police 
officers. Port security. Border security. 
Airport security. Search and rescue 
teams. Food safety. Drinking water 
safety. All these and more are in-
volved. I hope that the President will 
join with Congress in this bipartisan 
approach to homeland security. I hope 
that he will declare these items to be 
an emergency, and make these impor-
tant investments immediately to pro-
tect the American people from ter-
rorist attacks.

In addition, if the President decides 
not to make the emergency designa-
tion, he also will block funding for the 
National Guard and Reserves. He will 
block funding for election reform. He 
will block funding for combating AIDS, 
tuberculosis, and malaria overseas. He 
will block flood prevention and mitiga-
tion; embassy security; aid to Israel 
and disaster assistance to Palestinians; 
wildfire suppression; emergency high-
way repairs; and veterans health care. 

These critical appropriations for the 
American people have been delayed for 
months, sometimes as a result of ad-
ministration intervention. The time 
has come for its speedy passage and the 
President’s signature. 

The Senate Appropriations Com-
mittee held 5 days of hearings on this 
bill and benefited greatly by hearing 
testimony from our Nation’s first-re-
sponders, terrorism experts, mayors, 
Governors and Cabinet officials—from 
seven departments and from the Direc-
tor of FEMA. We have produced a fair 
and balanced bill that fills many of the 
gaps in our homeland defense that were 
identified in our hearings. 

I want to thank, once again, my 
friend and the Ranking Member of the 
Appropriations Committee, the Senior 
Senator from Alaska, Senator TED 
STEVENS, for his cooperation, for his 
leadership along the way in the con-
duct of the hearings, the markup of the 
bill, in the debate on the floor. I also 
want to thank our House counterparts, 
Appropriations Committee Chairman 
C.W. ‘‘BILL’’ YOUNG and Ranking Mem-
ber DAVID OBEY for their cooperation 
and commitment to completing action 
on the legislation. I would be recreant 
if I did not thank the staffs who have 
worked so hard to finish this bill. On 
the Republican side, I thank Steve 
Cortese and Andy Givens and all of the 
professional and subcommittee staffs. 
On the Democratic side, I thank the 
Committee Staff Director, Terry 
Sauvain, my Deputy Staff Director 
Charles Kieffer, Edie Stanley, and 
Nancy Olkewicz, and all of the profes-
sional and subcommittee staffs for 
their long, long, long hours and days 
and weekends. Their tireless efforts 
have resulted in legislation, this legis-
lation that we will vote on tomorrow, 
legislation that will help to protect 
American lives. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Nevada. 

Mr. REID. Madam President, before 
the President pro tempore of the Sen-
ate leaves the floor, I would like to say 
on behalf of the people of Nevada and 
the country how much we appreciate 
the work he did on homeland security. 

Knowing the Congress has gone to 
the effort—and the Senator from West 
Virginia held hearings and called in 
Cabinet members to find out what was 
needed by each entity—and then the 
disappointment was, as far as I am con-
cerned, when we got the supplemental 
request from the President, these mat-
ters were not found. 

I say to the Senator from West Vir-
ginia, based on information obtained 
about how this should be obtained, by 
having congressional oversight hear-
ings to determine what was needed, 
and then move forward together so peo-
ple in West Virginia, Washington, and 
around the rest of the country are 
going to receive as a result of the ac-
tion that will be taken by the Senate 
tomorrow, I hope there are no games 
played. 

When the bill goes to the President, I 
hope he doesn’t play around and try to 
send us a message about vetoing the 
bill. 

This is so important for the country. 
We would not have this legislation but 
for the Senator from West Virginia. Of 
course, I have to include Senator STE-
VENS, who was very deliberate and sat 
through those hearings, as did the Sen-
ator from West Virginia. This is a bi-
partisan bill. A large chunk of it is 
based on the needs of this country for 
homeland security. 

Mr. BYRD. Madam President, I 
thank the very distinguished Demo-
cratic whip for his observations. 

Senator REID is a member of the Ap-
propriations Committee in the Senate. 
So he partook of the action on this bill 
all along the way. He was present in 
the hearings that this Appropriations 
Committee held early in the year on 
this bill. I believe it was April. 

This bill is not the first occasion in 
which the Senate Appropriations Com-
mittee has taken the lead in acting to
strengthen our homeland security. 
This committee led the way last year. 

The Appropriations Committee in the 
Senate appropriated $4 billion above 
the President’s request last year. Of 
course, I know we are accused of spend-
ing money, but that is the money we 
are spending for the security of the 
American people for their homeland, 
their homes, their schools, their 
churches, and their children. That is 
the money we are spending. Last year 
we exceeded the President’s request for 
homeland security by $4 billion. That 
was done in a bipartisan fashion. It 
wasn’t done just by Democrats on the 
committee. But the Republican mem-
bers of that committee joined all the 
way. The President threatened last 
year to veto that bill. 

Does the Senator remember that? 
The President said last year he would 
veto that bill because it contained $4 
billion more than he requested last 
year. 
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This year that bill came to the floor 

with the solid support of the Repub-
licans and Democrats on that com-
mittee. It was unanimously supported. 
It increased the homeland security 
part above the President’s request by 
$3 billion. 

As we have gone through the proc-
ess—it was a long, dragged-out effort 
when it came to working with the 
other body on the conference. We fi-
nally had to yield and come down from 
the $3 billion to $1.4 billion in addi-
tional money over the President’s re-
quest for homeland security. 

Again, all the way, I am proud to say, 
we have a bipartisan group in that 
committee that walks step by step and 
shoulder to shoulder to my colleague, 
Senator STEVENS, and I. We don’t have 
any quarrels. We don’t have any dif-
ferences. We don’t have any partisan 
discussions. We don’t have any par-
tisan bickering, nor do the members on 
the committee. 

The distinguished Senator from 
Utah, Mr. BENNETT, is a member of 
that committee. I served with his fa-
ther. I believe his father sat right here. 
I believe his father sat right there in 
that chair when the son, in whom his 
father was well pleased, was around 
these premises and knew a great deal 
about the Congress and worked in the 
Congress. He worked in his precincts. 

We don’t have any middle aisle in our 
committee. It was a joint effort on the 
part of Republicans and Democrats in 
close ranks and voting to support mon-
eys for the security of the American 
people. These are moneys that are in 
this conference report. 

When it comes to homeland defense, 
this Appropriations Committee has 
been right out front. I am very proud of 
the way we have been able to do our 
work and work together. It has been a 
long time since this committee started 
on this bill. I guess the budget was sent 
up here last February. It has been all 
that long time. 

Here we are in July with the con-
ference report that we will be voting on 
tomorrow morning. 

I thank the distinguished Senator. 
I yield the floor.

f 

CHANGES TO THE 2002 APPROPRIA-
TIONS COMMITTEE ALLOCATIONS 
AND THE BUDGETARY AGGRE-
GATES 

Mr. CONRAD. Mr. President, section 
314 of the Congressional Budget Act, as 
amended, requires that chairman of the 
Senate Budget Committee to adjust 
the budgetary aggregates and the allo-
cation for the Appropriations Com-
mittee by the amount of appropria-
tions designated as emergency spend-
ing pursuant to section 251(b)(2)(A) of 
the Balanced Budget and Emergency 
Deficit Control Act of 1985, as amended. 
The conference report to H.R. 4775, the 
2002 Supplemental Appropriations Act 
for Further Recovery From and Re-
sponse to Terrorist Attacks on the 
United States, provides $29.886 billion 

in designated emergency funding 2002 
for a variety of activities, including 
homeland security and the war on ter-
rorism, which is estimated to result in 
$7.783 billion in outlays in 2002. 

Pursuant to section 302 of the Con-
gressional Budget Act, I hereby revise 
the 2002 allocation provided to the Sen-
ate Appropriations Committee in the 
concurrent budget resolution in the 
following amounts.

TABLE 1.—REVISED ALLOCATION FOR APPROPRIATIONS 
COMMITTEE, 2002
[In millions of dollars] 

Budget au-
thority Outlays 

Current Allocation: 
General Purpose Discretionary ......................... 704,240 692,717
Highways .......................................................... 0 28,489
Mass Transit ..................................................... 0 5,275
Conservation ..................................................... 1,760 1,473
Mandatory ......................................................... 358,567 350,837

Total ......................................................... 1,064,567 1,078,791
Adjustments: 

General Purpose Discretionary ......................... 29,886 7,783
Highways .......................................................... 0 0
Mass Transit ..................................................... 0 0
Conservation ..................................................... 0 0
Mandatory ......................................................... 0 0

Total ......................................................... 29,886 7,783
Revised Allocation: 

General Purpose Discretionary ......................... 734,126 700,500
Highways .......................................................... 0 28,489
Mass Transit ..................................................... 0 5,275
Conservation ..................................................... 1,760 1,473
Mandatory ......................................................... 358,567 350,837

Total ......................................................... 1,094,453 1,086,574

Pursuant to section 311 of the Con-
gressional Budget Act, I hereby revise 
the 2002 budget aggregates included in 
the concurrent budget resolution in the 
following amounts.

TABLE 2.—REVISED BUDGET AGGREGATES, 2002
[In millions of dollars] 

Budget au-
thority Outlays 

Current allocation: Budget Resolution ................. 1,680,564 1,645,999
Adjustments: Emergency Spending ...................... 29,886 7,783
Revised allocation: Budget Resolution ................. 1,710,450 1,653,782

Prepared by SBC Majority staff on 7–23–02. 

The PRESIDING OFFICER. The Sen-
ator from Nevada. 

f 

UNANIMOUS CONSENT REQUEST—
H.R. 3210 

Mr. REID. Madam President, when I 
today read Congress Daily, as I often 
do, I was stunned. I was stunned as a 
result of what the President said in his 
radio address. 

I have to acknowledge that I didn’t 
wait around and listen to it Saturday. 
But I read about it here. 

Let me read what the President said 
on Saturday. I say this with total sin-
cerity. I am so disappointed in the 
President. I am sure others think that 
what he has done is hypocrisy. I will 
not use that word. 

I am just terribly disappointed in the 
President. 

This is what he said. The headline is: 
BUSH URGES CONGRESS TO SEND HIM 

TERRORIST REINSURANCE BILL. 
President Bush made another plug for en-

actment of a terrorism reinsurance bill, not-
ing in his radio address over the weekend, 
‘‘Until Congress sends a bill to my desk, 

some buildings will not be able to get cov-
erage against terrorist attacks, and many 
new buildings will not be built at all. Com-
mercial development is stalling, and workers 
are missing out on those jobs. This year 
alone, the lack of terrorism insurance has 
killed or delayed more than $8 billion in 
commercial property financing. Congress 
should pass a terrorism insurance bill with-
out unnecessary measures.’’

Can you imagine giving an address to 
the American people about Congress 
needing to do something on terrorism 
insurance? 

Rather than wasting time on the 
radio address, why doesn’t he call the 
Republican leadership in the Senate 
and ask: Why don’t you let us go to 
conference? 

Almost everything we have done with 
this terrorism insurance, we have had 
to fight the minority every step of the 
way. We fought to get it on the floor.
We tried to do it even last year, right 
after the events of September 11, and 
we were stopped from doing so. 

I have been on this floor maybe 10 or 
12 times offering a unanimous consent 
request that we be allowed to go for-
ward with the conference. 

Just to remind everybody, we were 
told by the leadership that all we need-
ed to do is change the ratio. Senator 
DASCHLE—and he has that right—de-
cided the ratio should be 3 to 2. We 
were told: Make it 4 to 3, and we will 
go right to conference. That was weeks 
ago. We changed: OK, if that is what 
you want, then we will be happy to do 
that. We changed it to 4 to 3. 

Then we are told: Well, there are two 
people in the minority who want that 
third spot, and they can’t work that 
out. 

So, as a result of that, as the Presi-
dent has indicated, there is no question 
about it, there is work being held up in 
Nevada and all over the country be-
cause they cannot get terrorism insur-
ance. We cannot go to conference be-
cause you will not let us. 

Last week, we were told: Give us 24 
hours to resolve this. I have said here, 
for this unanimous consent agreement 
that I have been seeking for several 
days: I will put it in my desk and do it 
again. No more. No more. This is the 
last. As far as I am concerned, ter-
rorism insurance is dead. 

The industry, obviously, does not 
care enough to put enough pressure on 
the minority so that we can go to con-
ference. If the role were reversed, and 
we, the Democrats, were holding up the 
appointing of conferees on a terrorism 
insurance bill, our phones would be 
ringing. We would have petitions. We 
would have demonstrations. But be-
cause it is the insurance industry, 
which is a little closer to the minority 
than we are, nothing happens. Day 
after day after day goes on, and I guess 
they expect me and Senator DASCHLE 
to come and offer this unanimous con-
sent request. 

No more. They can do it. In the 
meantime, terrorism insurance is dead. 
Nothing is going to happen. The House 
is going out Thursday. 
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So, as far as I am concerned, this bill 

is dead. I am not putting the unani-
mous consent request in my desk any-
more; I am putting it in the garbage 
can. And we will wait and see what 
happens. 

I think it is too bad. But maybe there 
has been something that has happened 
in the last few hours that will change 
their minds. Maybe my statement now 
will change their minds. 

So I ask unanimous consent—I better 
take it out of the garbage so I can read 
it; and then I will put it right back, as 
soon as I finish—that the Senate pro-
ceed to the immediate consideration of 
Calendar No. 252, H.R. 3210, the House-
passed terrorism insurance bill; that 
all after the enacting clause be strick-
en, and the text of S. 2600, as passed in 
the Senate, be inserted in lieu thereof, 
the bill, as thus amended, be read a 
third time, passed, and the motion to 
reconsider be laid upon the table; that 
the Senate insist on its amendment, re-
quest a conference with the House on 
the disagreeing votes of the two 
Houses, and that the Chair be author-
ized to appoint conferees on the part of 
the Senate, with the ratio of 4 to 3, all 
without intervening action or debate. 

The PRESIDING OFFICER (Mr. DAY-
TON). Is there objection? 

The Senator from Utah. 
Mr. BENNETT. Mr. President, reserv-

ing the right to object, let me say to 
my friend from Nevada that his words 
are well-taken. His passion is under-
stood. At least as far as I am con-
cerned, his determination to get this 
bill through is fully shared. 

However, on behalf of the ranking 
member of the Banking Committee, 
Senator GRAMM, and reserving his 
rights, as I am sure the Senator from 
Nevada has from time to time reserved 
the rights of some of his colleagues, I 
must object. 

The PRESIDING OFFICER. Objec-
tion is heard. 

f 

UNANIMOUS CONSENT REQUEST—
H.R. 3694 

Mr. REID. Mr. President, I ask unan-
imous consent that the Senate proceed 
to the immediate consideration of Cal-
endar No. 381, H.R. 3694, and that the 
Jeffords-Reid-Smith-Inhofe amend-
ment, which is at the desk, be consid-
ered and agreed to, the bill, as amend-
ed, be read three times, passed, and the 
motion to reconsider be laid upon the 
table, without any intervening action 
or debate. 

The PRESIDING OFFICER. Is there 
objection? 

The Senator from Utah. 
Mr. BENNETT. Mr. President, I am 

told that the amendment is still under 
review on this side of the aisle; there-
fore, I must again object. 

The PRESIDING OFFICER. Objec-
tion has been heard. 

Mr. REID. Mr. President, I thank the 
Senator from Utah. He is absolutely 
correct. I, on an occasion or two, have 
represented Senators here, doing 

things that sometimes I did not person-
ally agree with. But I do hope that we 
can move forward on both matters. 

I was serious about everything that I 
said on the terrorism insurance bill. On 
the matter dealing with highway fund-
ing, it is very important we get this 
done for a lot of different reasons. One 
reason is to prepare for the bill that is 
coming up next year, of which every-
one has an interest. It is the bill we do 
every 5 or 6 years to fund highway 
projects around the country. It is 
money that collected during the 5-year 
period from the gas taxes. We need to 
make sure we have the ability to meet 
as many of the demands of the country 
as we can. 

So I appreciate the Senator working 
on his side to get that cleared. 

I have another unanimous consent 
request. 

f 

UNANIMOUS CONSENT 
AGREEMENT—H.R. 4775 

Mr. REID. Mr. President, I ask unan-
imous consent that the previous order 
with respect to the conference report 
accompanying H.R. 4775, the supple-
mental appropriations bill, be modified 
to provide that the debate time com-
mence at the conclusion of the debate 
with respect to the Hagel amendment 
to S. 812; with the debate time on the 
conference report remaining as pro-
vided for under the previous order; that 
upon the use of the time, without fur-
ther intervening action or debate, the 
Senate proceed to vote on adoption of 
the conference report; that upon dis-
position of the conference report, there 
be 5 minutes for debate prior to a vote 
in relation to the Hagel amendment, 
with the time equally divided and con-
trolled between Senators Hagel and 
Kennedy or their designees, provided 
further that the previous provisions re-
lating to the Hagel amendment remain 
in effect. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. BENNETT. Mr. President, I am 
happy to say on this occasion there is 
none. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. Mr. President, debate will 
begin on the Hagel amendment at 11 
a.m. Under the previous order, there 
will be 2 hours of debate. At 1 p.m., the 
Senate will take up the supplemental 
conference report with 30 minutes of 
debate. The first vote tomorrow will be 
at 1:30, approximately, to be followed 
by a vote with respect to the Hagel 
amendment. There will be two votes 
then at 1:30 tomorrow. 

I appreciate everyone working with 
us. We will be able to get a lot of work 
done in committees. The Appropria-
tions Committee—Senator BYRD’s com-
mittee—is reporting out, I think, four 
appropriations bills tomorrow morn-
ing. 

We have a lot to do. This will allow 
us to do that without being broken up 
for votes. 

MORNING BUSINESS 

Mr. REID. Mr. President, I ask unan-
imous consent the Senate now proceed 
to a period of morning business with 
Senators allowed to speak therein for a 
period not to exceed 5 minutes each. 

The PRESIDING OFFICER. Without 
objection, it is so ordered.

f 

LOCAL LAW ENFORCEMENT ACT 
OF 2001 

Mr. SMITH of Oregon. Mr. President, 
I rise today to speak about hate crimes 
legislation I introduced with Senator 
KENNEDY in March of last year. The 
Local Law Enforcement Act of 2001 
would add new categories to current 
hate crimes legislation sending a sig-
nal that violence of any kind is unac-
ceptable in our society. 

I would like to describe a terrible 
crime that occurred in November 2000 
in Bloomington, MN. Cecil John 
Reiners, 57, attacked a Hispanic man 
for speaking Spanish at work. Wit-
nesses told police that Reiners, the 
business owner, was upset when a 23 
year-old employee was speaking Span-
ish with two others at a break table. 
Reiners went to the warehouse with a 
wood post and severely beat the victim, 
who was treated for severe skull frac-
tures and clots at the hospital. ‘‘All I 
wanted was for that Mexican to leave 
my property,’’ Reiners said. Mr. 
Reiners was later convicted of felony 
first-degree assault in connection with 
the incident. 

I believe that government’s first duty 
is to defend its citizens, to defend them 
against the harms that come out of 
hate. The Local Law Enforcement En-
hancement Act of 2001 is now a symbol 
that can become substance. I believe 
that by passing this legislation and 
changing current law, we can change 
hearts and minds as well.

f 

CIVILIZATION NEED NOT DIE 

Mr. MURKOWSKI. Mr. President, in 
the more than 10 months since the at-
tacks of September 11, 2001, all of us 
have been trying to bring context and 
understanding to the new world chal-
lenges we are confronting. It is at 
times such as this that the Senate 
needs wisdom and clarity to bring such 
context to our times. 

Often in the past, the Senate turned 
to one of its most distinguished col-
leagues for vision and wisdom. That 
person, Daniel Patrick Moynihan, un-
derstood history and the actors and ac-
tions that make history. 

Recently, I came across the Harvard 
University commencement speech that 
our former colleague, Senator Moy-
nihan, gave this year, on the 58th anni-
versary of D-Day. I think all of my col-
leagues will benefit from reading Pat’s 
remarkable speech, for it gives histor-
ical context to the times in which we 
are living. 

I, for one, miss hearing Pat’s insights 
into life. All of us who served with Pat 
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are better Senators because of the wis-
dom he imparted to all of us. 

I ask unanimous consent that former 
Senator Pat Moynihan’s Harvard com-
mencement speech be printed in the 
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

COMMENCEMENT ADDRESS, JUNE 6TH, 2002
(By Daniel Patrick Moynihan) 

A while back it came as something of a 
start to find in The New Yorker a reference 
to an article I had written, and I quote, ‘‘In 
the middle of the last century.’’ Yet persons 
my age have been thinking back to those 
times and how, in the end, things turned out 
so well and so badly. Millions of us returned 
from the assorted services to find the eco-
nomic growth that had come with the Sec-
ond World War had not ended with the peace. 
The Depression had not resumed. It is not 
perhaps remembered, but it was widely 
thought it would. 

It would be difficult indeed to summon up 
the optimism that came with this great sur-
prise. My beloved colleague Nathan Glazer 
and the revered David Riesman wrote that 
America was ‘‘the land of the second chance’’ 
and so indeed it seemed. We had surmounted 
the depression; the war. We could realisti-
cally think of a world of stability, peace—
above all, a world of law. 

Looking back, it is clear we were not near-
ly so fortunate. Great leaders preserved—and 
in measure extended—democracy. But totali-
tarianism had not been defeated. To the con-
trary, by 1948 totalitarians controlled most 
of Eurasia. As we now learn, 11 days after 
Nagasaki the Soviets established a special 
committee to create an equivalent weapon. 
Their first atomic bomb was acquired 
through espionage, but their hydrogen bomb 
was their own doing. Now the Cold War was 
on. From the summer of 1914, the world had 
been at war, with interludes no more. It fi-
nally seemed to end with the collapse of the 
Soviet Union and the changes in China. But 
now . . . 

But now we have to ask if it is once again 
the summer of 1914. 

Small acts of terror in the Middle East, in 
South Asia, could lead to cataclysm, as they 
did in Sarajevo. And for which great powers, 
mindful or not, have been preparing. 

The eras are overlapping.
As the United States reacts to the mass 

murder of 9/11 and prepares for more, it 
would do well to consider how much terror 
India endured in the second half of the last 
century. And its response. It happens I was 
our man in New Delhi in 1974 when India det-
onated its first nuclear device. I was sent in 
to see Prime Minister Indira Gandhi with a 
statement as much as anything of regret. 
For there was nothing to be done; it was 
going to happen. The second most populous 
nation on earth was not going to leave itself 
disarmed and disregarded, as non-nuclear 
powers appeared to be. But leaving, I asked 
to speak as a friend of India and not as an of-
ficial. In twenty years time, I opined, there 
would be a Moghul general in command in 
Islamabad, and he would have nuclear weap-
ons and would demand Kashmir back, per-
haps the Punjab. 

The Prime Minister said nothing; I dare to 
think she half agreed. In time, she would be 
murdered in her own garden; next, her son 
and successor was murdered by a suicide 
bomber. This, while nuclear weapons accu-
mulated which are now poised. 

Standing at Trinity Site at Los Alamos, J. 
Robert Oppenheimer pondered an ancient 
Sanskrit text in which Lord Shiva declares, 
‘‘I am become Death, the shatterer of 
worlds.’’ Was he right? 

At the very least we can come to terms 
with the limits of our capacity to foresee 
events. 

It happens I had been a Senate observer to 
the START negotiations in Geneva, and was 
on the Foreign Relations Committee when 
the treaty, having been signed, was sent to 
us for ratification. In a moment of mischief 
I remarked to our superb negotiators that we 
had sent them to Geneva to negotiate a trea-
ty with the Soviet Union, but the document 
before us was a treaty with four countries, 
only two of which I could confidently locate 
on a map. I was told they had exchanged let-
ters in Lisbon [the Lisbon Protocol, May 23, 
1992]. I said that sounded like a Humphrey 
Bogart movie. 

The hard fact is that American intel-
ligence had not the least anticipated the im-
plosion of the Soviet Union. I cite Stansfield 
Turner, former director of the CIA in For-
eign Affairs, 1991. ‘‘We should not gloss over 
the enormity of this failure to forecast the 
magnitude of the Soviet crisis . . . The cor-
porate view missed by a mile.’’

Russia now faces a near-permanent crisis. 
By mid-century its population could well de-
cline to as few as 80 million persons. Immi-
grants will press in; one dares not think 
what will have happened to the nuclear ma-
terials scattered across 11 time zones. 

Admiral Turner’s 1991 article was entitled 
‘‘Intelligence for a New World Order.’’ Two 
years later Samuel Huntington outlined 
what that new world order—or disorder—
would be in an article in the same journal 
entitled ‘‘The Clash of Civilizations.’’ His 
subsequent book of that title is a defining 
text of our time. 

Huntington perceives a world of seven or 
eight major conflicting cultures, the West, 
Russia, China, India, and Islam. Add Japan, 
South America, Africa. Most incorporate a 
major nation-state which typically leads its 
fellows. 

The Cold War on balance suppressed con-
flict. But the end of the Cold War has 
brought not universal peace but widespread 
violence. Some of this has been merely resid-
ual proxy conflicts dating back to the earlier 
era. Some plain ethnic conflict. But the new 
horrors occur on the fault lines, as Hun-
tington has it, between the different cul-
tures. 

For argument’s sake one could propose 
that Marxism was the last nearly successful 
effort to Westernize the rest of the world. In 
1975, I stood in Tiananmen Square, the cen-
ter of the Middle Kingdom. In an otherwise 
empty space, there were two towering masts. 
At the top of one were giant portraits of two 
hirsute 19th century German gentlemen, 
Messrs. Marx and Engels. The other dis-
played a somewhat Mongol-looking Stalin 
and Mao. That wasn’t going to last, and of 
course, it didn’t. 

Hence Huntington: ‘‘The central problem 
in the relations between the West and the 
rest is . . . the discordance between the 
West’s—particularly America’s—efforts to 
promote universal Western culture and its 
declining ability to do so.’’

Again there seems to be no end of ethnic 
conflict within civilizations. But it is to the 
clash of civilizations we must look with a 
measure of dread. The Bulletin of the Atomic 
Scientists recently noted that ‘‘The crisis 
between India and Pakistan, touched off by a 
December 13th terrorist attack on the Indian 
Parliament marks the closest two states 
have come to nuclear war since the Cuban 
Missile Crisis.’’ By 1991, the minute-hand on 
their doomsday clock had dropped back to 17 
minutes to midnight. It has since been 
moved forward three times and is again 
seven minutes to midnight, just where it 
started in 1947. 

The terrorist attacks on the United States 
of last September 11 were not nuclear, but 

they will be. Again to cite Huntington, ‘‘At 
some point . . . a few terrorists will be able 
to produce massive violence and massive de-
struction. Separately, terrorism and nuclear 
weapons are the weapons of the non-Western 
weak. If and when they are combined, the 
non-Western weak will be strong.’’

This was written in 1996. The first mass 
murder by terrorists came last September. 
Just last month the vice president informed 
Tim Russert that ‘‘the prospects of a future 
attack . . . are almost certain. Not a matter 
of if, but when.’’ Secretary Rumsfeld has 
added that the attack will be nuclear. 

We are indeed at war and we must act ac-
cordingly, with equal measures of audacity 
and precaution.

As regards precaution, note how readily 
the clash of civilizations could spread to our 
own homeland. The Bureau of the Census 
lists some 68 separate ancestries in the 
American population. (Military gravestones 
provide for emblems of 36 religions.) All the 
major civilizations. Not since 1910 have we 
had so high a proportion of immigrants. As 
of 2000, one in five school-age children have 
at least one foreign-born parent. 

This, as ever, has had bounteous rewards. 
The problem comes when immigrants and 
their descendants bring with them—and even 
intensify—the clashes they left behind. 
Nothing new, but newly ominous. Last 
month in Washington an enormous march 
filled Pennsylvania Avenue on the way to 
the Capitol grounds. The marchers, in the 
main, were there to support the Palestinian 
cause. Fair enough. But every five feet or so 
there would be a sign proclaiming ‘‘Zionism 
equals Racism’’ or a placard with a swastika 
alongside a Star of David. Which is anything 
but fair, which is poisonous ad has no place 
in our discourse. 

This hateful equation first appeared in a 
two-part series in Pravda in Moscow in 1971. 
Part of Cold War ‘‘agit prop.’’ It has since 
spread into a murderous attack on the right 
of the State of Israel to exist—the right of 
Jews to exist!—a world in which a hateful 
Soviet lies has mutated into a new and vi-
cious anti-Semitism. Again, that is the 
world we live in, but it is all the more 
chilling when it fills Pennsylvania Avenue. 

It is a testament to our First Amendment 
freedoms that we permit such displays, how-
ever obnoxious to our fundamental ideals. 
But in the wake of 9/11, we confront the fear 
that such heinous speech can be a precursor 
to violence, not least here at home, that 
threatens our existence. 

To be sure, we must do what is necessary 
to meet the threat. We need to better under-
stand what the dangers are. We need to ex-
plore how better to organize the agencies of 
government to detect and prevent calami-
tous action. 

But at the same time, we need take care 
that whatever we do is consistent with our 
basic constitutional design. What we do 
must be commensurate with the threat in 
ways that do not needlessly undermine the 
very liberties we seek to protect. 

The concern is suspicion and fear within. 
Does the Park Service really need to photo-
graph every visitor to the Lincoln Memorial? 
They don’t, but they will. It is already done 
at the Statue of Liberty. In Washington, 
agencies compete in techniques of intrusion 
and exclusion. Identity cards and X-ray ma-
chines and all the clutter, plus a new life for 
secrecy. Some necessary; some discouraging. 
Mary Graham warns of the stultifying ef-
fects of secrecy on inquiry. Secrecy, as 
George Will writes, ‘‘renders societies sus-
ceptible to epidemics of suspicion.’’

We are witnessing such an outbreak in 
Washington just now. Great clamor as to 
what the different agencies knew in advance 
of the 9/11 attack; when the President was 
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briefed; what was he told. These are legiti-
mate questions, but there is a prior issue, 
which is the disposition of closed systems 
not to share information. By the late 1940s 
the Army Signal Corps had decoded enough 
KGB traffic to have a firm grip on the Soviet 
espionage in the United States and their 
American agents. No one needed to know 
about this more than the President of the 
United States. But Truman was not told. By 
order, mind, of Omar Bradley, Chairman of 
the Joint Chiefs of Staff. Now as then there 
is police work to be done. But so many forms 
of secrecy are self-defeating. In 1988, the CIA 
formally estimated the Gross Domestic 
Product of East Germany to be higher than 
West Germany. We should calculate such 
risks. 

The ‘‘What-ifs’’ are intriguing. What if the 
United States had recognized Soviet weak-
ness earlier and, accordingly, kept its own 
budget in order, so that upon the breakup of 
the Soviet Union a momentous economic aid 
program could have been commenced? What 
is we had better calculated the forces of the 
future so that we could have avoided going 
directly from the ‘‘end’’ of the cold War to a 
new Balkan war—a classic clash of civiliza-
tions—leaving little attention and far fewer 
resources for the shattered Soviet empire? 

Because we have that second chance 
Riesman and Glazer wrote about. A chance 
to define our principles and stay true to 
them. The more then, to keep our system 
open as much as possible, without purposes 
plain and accessible, so long as we continue 
to understand what the 20th century has 
surely taught, which is that open societies 
have enemies, too. Indeed, they are the 
greatest threat to closed societies, and, ac-
cordingly, the first object of their enmity. 

We are committed, as the Constitution 
states, to ‘‘the Law of Nations,’’ but that law 
as properly understood. Many have come to 
think that international law prohibits the 
use of force. To the contrary, like domestic 
law, it legitimates the use of force to uphold 
law in a manner that is itself proportional 
and lawful. 

Democracy may not prove to be a uni-
versal norm. But decency would do. Our 
present conflict, as the President says over 
and again, is not with Islam, but with a ma-
lignant growth within Islam defying the 
teaching of the Q’uran that the struggle to 
the path of God forbids the deliberate killing 
of noncombatants. Just how and when Islam 
will rid itself of current heresies is some-
thing no one cay say. But not soon. Christi-
anity has been through such hersey—and 
more than once. Other clashes will follow. 

Certainly we must not let ourselves be 
seen as rushing about the world looking for 
arguments. There are now American armed 
forces in some 40 countries overseas. Some 
would say too many. Nor should we let our-
selves be seen as ignoring allies, disillu-
sioning friends, thinking only of ourselves in 
the most narrow terms. That is not how we
survived the 20th century. 

Nor will it serve in the 21st. 
Last February, some 60 academics of the 

widest range of political persuasion and reli-
gious belief, a number from here at Harvard, 
including Huntington, published a manifesto: 
‘‘What We’re Fighting For: A Letter from 
America.’’

It has attracted some attention here; per-
haps more abroad, which was our purpose. 
Our references are wide, Socrates, St. Augus-
tine, Franciscus de Victoria, John Paul II, 
Martin Luther King, Jr., Alexander Sol-
zhenitsyn, the Universal Declaration of 
Human Rights. 

We affirmed ‘‘five fundamental truths that 
pertain to all people without distinction,’’ 
beginning ‘‘all human beings are born free 
and equal in dignity and rights.’’

We allow for our own shortcomings as a 
nation, sins, arrogance, failings. But we as-
sert we are no less bound by moral obliga-
tion. And finally, . . . reason and careful 
moral reflection . . . teach us that there are 
times when the first and most important 
reply to evil is to stop it. 

But there is more. Forty-seven year ago, 
on this occasion, General George C. Marshall 
summoned our nation to restore the coun-
tries whose mad regimes had brought the 
world such horror. It was an act of states-
manship and vision without equal in history. 
History summons us once more in different 
ways, but with even greater urgency. Civili-
zation need not die. At this moment, only 
the United States can save it. As we fight 
the war against evil, we must also wage 
peace, guided by the lesson of the Marshall 
Plan—vision and generosity can help make 
the world a safer place. 

Thank you.

f 

ADDITIONAL STATEMENTS 

SUSAN G. KOMEN BREAST CANCER 
FOUNDATION 

∑ Mrs. HUTCHISON. Mr. President, I 
am pleased to pay tribute to the Susan 
G. Komen Breast Cancer Foundation, 
which is celebrating its 20th anniver-
sary. The organization literally grew 
from a shoebox full of names in Dallas, 
TX, to the Nation’s largest private 
source of funding for breast cancer re-
search and community-based outreach 
programs. 

Our current U.S. Ambassador to the 
Republic of Hungary, the Hon. Nancy 
Brinker, is the founder of the Komen 
Foundation. As a founding member of 
the organization, I can recall the very 
first meeting we held in Nancy’s living 
room. She is a woman of conviction, 
with talent and energy to match. While 
it is too soon to tell, I believe the es-
tablishment and launching of the 
Komen Foundation will be Nancy 
Brinker’s most remarkable legacy to 
humankind. 

When her older sister Suzy died of 
breast cancer at the age of 36, Nancy 
set out to keep the promise she had 
made to Suzy: to do everything in her 
power to eradicate breast cancer as a 
life-threatening disease. Today, 20 
years after the Komen Foundation’s in-
ception, we recognize the ‘‘Power of 
Promise’’ Nancy made that day. 

I am proud to have worked for the 
Komen Foundation in the Senate, and 
mark today’s celebration by noting the 
truly great things people can do when 
they answer a call, see a need, and set 
out to make things different. 

Twenty years ago, breast cancer was 
a term rarely spoken in public, and a 
subject that almost never appeared in 
newspapers or magazines. There were 
no self-help books and those who sur-
vived the disease did not readily share 
their stories. What is worse, breast 
cancer was viewed as a certain death 
sentence. Few treatment options ex-
isted at the time, and those that did 
were drastic and disfiguring. 

At its inception, the Komen Founda-
tion began to educate people and help 

them recognize the seriousness of 
breast cancer in our society. People 
began giving of themselves as volun-
teers and as financial donors so that 
research into new breast cancer treat-
ments, screening, and educational out-
reach efforts could be funded. 

The Komen Foundation boasts over 
100 affiliate groups in cities across the 
U.S., three European affiliates and a 
cadre of 75,000 dedicated volunteers, 
many of whom are survivors. In the 
past two decades, the Foundation has 
raised more than $450 million for re-
search, education, screening and treat-
ment programs—many of which reach 
into traditionally medically under-
served areas. The Komen Race for the 
Cure had over 112 races this year with 
1.2 million runners and walkers partici-
pating. Each race event is an occasion 
of hope and survivor pride for partici-
pants and their supporters. 

On the 20th Anniversary of the 
Komen Foundation, let us all renew 
our promise in the fight against breast 
cancer so that one day we will have 
something miraculous to celebrate: the 
end of breast cancer as a life-threat-
ening disease.∑

f 

CONGRATULATING MONTANA 
WRESTLERS 

∑ Mr. BAUCUS. Mr. President, today I 
rise to congratulate the outstanding 
wrestlers from my home State of Mon-
tana who won the Amateur Athletic 
Union Grand Nationals Wrestling 
Championships in Shreveport, LA, this 
past June. This was the first year in 
which Montana has sent an organized 
team to the competition, and on behalf 
of all Montanans, I want to say how 
proud we are of these athletes and 
their historic success. 

In order to win the title, Team Mon-
tana, competed in Greco-Roman, Free-
style and Sombo disciplines, which are 
the three international disciplines of 
wrestling. Led by Stan Moran of Wolf 
Point, MT, the team was composed of 
athletes 5–35 years old, including World 
Champion Josh Charette; World Silver 
medalist Rob Charette; and World 
Bronze medalist Stan Moran, Jr. This 
is Josh Charette’s third consecutive 
World Open Championship. Josh is cur-
rently representing Montana at the 
Olympic Training Center in the Judo 
discipline, where he is preparing for the 
2004 Olympic Games in Athens. 

Athough these outstanding athletes 
are in the spotlight, I also want to take 
a moment to comment on the strength 
of the wrestling community in Mon-
tana. Whether it is this recent success 
at the AUU Grand Nationals Wrestling 
Championships or the success of Mon-
tana State University—Northern’s 
wrestling program, Montana’s entire 
wrestling community has a record that 
it can be very proud of. I know that 
such success comes only with focus and 
determination, and I want to commend 
the families, coaches, and wrestlers 
who have fostered an environment of 
excellence. 

VerDate Jul 19 2002 02:32 Jul 24, 2002 Jkt 099060 PO 00000 Frm 00046 Fmt 4624 Sfmt 0634 E:\CR\FM\A23JY6.053 pfrm17 PsN: S23PT1



CONGRESSIONAL RECORD — SENATE S7225July 23, 2002
Again, I applaud these Montana wres-

tlers for their hard work and dedica-
tion to their respective disciplines. I 
wish them continued success in all 
their endeavors.∑

f 

GREAT LAKES SCIENCE CENTER 
∑ Mr. LEVIN. Mr. President, I am 
proud to congratulate the Great Lakes 
Science Center on 75 years of service to 
Michigan and the Great Lakes region. 
This center provides the scientific in-
formation needed for restoring, en-
hancing, managing, and protecting 
wildlife and their habitat in the Great 
Lakes, Despite the importance of the 
Great Lakes, too few resources are de-
voted to researching and monitoring 
the ecosystem health. However, the 
Great Lakes Science Center has been 
at work for nearly eight decades—
through the rise and fall of numerous 
species like lake trout, alewife, white 
fish, and sturgeon. 

After the collapse of the cisco fishery 
in Lake Erie in 1925, the Great Lakes 
Science Center, which was then called 
the Great Lakes Biological Laboratory, 
was created to study the causes of this 
collapse. Though the fisheries in the 
Great Lakes continued to suffer, it was 
not until 1950 that biological research 
was truly supported. At that time the 
Great Lakes were experiencing one of 
the worst disasters possible—the inva-
sion of sea lamprey. The sea lamprey, 
which moved into the Great Lakes 
through the Welland Canal and spread 
throughout the Great Lakes, destroyed 
the lake trout and lake whitefish com-
mercial fisheries. After testing over 
4,000 chemicals, the Great Lakes 
Science Center found the compound 
that is still being used today to destroy 
the lamprey. 

In 1965, the center moved to its newly 
constructed headquarters on the North 
Campus of the University of Michigan 
at Ann Arbor. The center has been ac-
tive in all areas of Great Lakes re-
search including algal blooms, invasive 
species, near-shore habitat, fishery ge-
netics and DDT levels in fish. The work 
of the dedicated staff has helped bring 
back the sturgeon and lake trout. 

Today, the Great Lakes Science Cen-
ter has 107 staff members, 5 field sta-
tions, 1 vessel base, and 3 vessel base-
field station combinations throughout 
the Great Lakes. I am proud of the 
long and distinguished history of the 
Great Lakes Science Center, and I wish 
all of the researchers at the Science 
Center great success for the next 75 
years.∑

f 

MESSAGE FROM THE HOUSE 
At 2:15 p.m., a message from the 

House of Representatives, delivered by 
Ms. Niland, one of its reading clerks, 
announced that the House has passed 
the following bills, in which it requests 
the concurrence of the Senate:

H.R. 2990. An act to amend the Lower Rio 
Grande Valley Water Resources Conserva-
tion and Improvement Act of 2000 to author-
ize additional projects under that Act, and 
for other purposes. 

H.R. 3048. An act to resolve the claims of 
Cook Inlet Region, Inc., to lands adjacent to 
the Russian River in the State of Alaska. 

H.R. 3258. An act to amend the Federal 
Lands Policy and Management Act of 1976 
and the Mineral Leasing Act to clarify the 
method by which the Secretary of the Inte-
rior and the Secretary of Agriculture deter-
mine the fair market value of rights-of-way 
granted, issued, or renewed under these Acts. 

H.R. 3401. An act to provide for the convey-
ance of Forest Service facilities and lands 
comprising the Five Mile Regional Learning 
Center in the State of California to the Clo-
vis Unified School District, to authorize a 
new special use permit regarding the contin-
ued use of unconveyed lands comprising the 
Center, and for other purposes. 

H.R. 3645. An act to amend title 38, United 
States Code, to provide for improved pro-
curement practices by the Department of 
Veterans Affairs in procuring health-care 
items. 

H.R. 3892. An act to amend title 28, United 
States Code, to make certain modifications 
in the judicial discipline procedures, and for 
other purposes. 

H.R. 3917. An act to authorize a national 
memorial to commemorate the passengers 
and crew of Flight 93 who, on September 11, 
2001, courageously gave their lives thereby 
thwarting a planned attack on our Nation’s 
Capital, and for other purposes. 

H.R. 3969. An act to enhance United States 
public diplomacy, to reorganize United 
States international broadcasting, and for 
other purposes. 

H.R. 4558. An act to extend the Irish Peace 
Process Cultural and Training Program. 

H.R. 4870. An act to make certain adjust-
ments to the boundaries of the Mount Naomi 
Wilderness Area, and for other purposes. 

H.R. 4903. An act to ensure the continuity 
for the design of the 5-cent coin, establishing 
the coin Design Advisory Committee, and for 
other purposes. 

H.R. 4940. An act to amend title 38, United 
States Code, to enact into law eligibility re-
quirements for burial in Arlington National 
Cemetery, and for other purposes. 

H.R. 5055. An act to authorize the place-
ment in Arlington National Cemetery of a 
memorial honoring the World War II vet-
erans who fought in the Battle of the Bulge. 

H.R. 5318. An act to posthumously award 
congressional gold medals to government 
workers and others who responded to the at-
tack on the World Trade Center and the Pen-
tagon and perished and to people aboard 
United Airlines flight 93 who helped resist 
the hijackers and caused the plane to crash, 
to require the Secretary of the Treasury to 
mint coins in commemoration of the Spirit 
of America, recognizing the tragic events of 
September 11, 2001, and for other purposes.

H.R. 5145. An act to designate the facility 
of the United States Postal Service located 
at 3135 First Avenue North in St. Petersburg, 
Florida, as the ‘‘William C. Cramer Post Of-
fice Building’’.

The message also announced that the 
House has agreed to the following con-
current resolutions, in which it re-
quests the concurrence of the Senate:

H. Con. Res. 352. Concurrent resolution ex-
pressing the sense of Congress that Federal 
land management agencies should fully sup-
port the ‘‘Collaborative 10-year Strategy for 
Reducing Wildland Fire Risks to Commu-
nities and the Environment’’ as prepared by 
the Western Governor’s Association, the De-
partment of Agriculture, the Department of 
the Interior, and other stakeholders, to re-
duce the overabundance of forest fuels that 
place national resources at high risk of cata-
strophic wildfire, and prepare a national as-
sessment of prescribed burning practices to 
minimize risks of escape. 

H. Con. Res. 385. Concurrent resolution ex-
pressing the sense of the Congress that the 

Secretary of Health and Human Services 
should conduct or support research on cer-
tain tests to screen for ovarian cancer, and 
Federal health care programs and group and 
individual health plans should cover the 
tests if demonstrated to be effective, and for 
other purposes. 

H. Con. Res. 439. Concurrent resolution 
honoring Corinne ‘‘Lindy’’ Claiborne Boggs 
on the occasion of the 25th anniversary of 
the founding of the Congressional Women’s 
Caucus.

The message further announced that 
the House has agreed to the amend-
ment of the Senate to the bill, H.R. 
3487, to amend the Public Health Serv-
ice Act with respect to health profes-
sions programs regarding the field of 
nursing. 

The message also announced that the 
House has passed the following joint 
resolution, with amendments, in which 
it requests the concurrence of the Sen-
ate:

S.J. Res. 13. A joint resolution conferring 
honorary citizenship of the United States on 
Paul Yves Roch Gilbert du Motier, also 
known as the Marquis de Lafayette.

f 

MEASURES REFERRED 

The following bills were read the first 
and the second times by unanimous 
consent, and referred as indicated:

H.R. 2990. An act to amend the Lower Rio 
Grande Valley Water Resources Conserva-
tion and Improvement Act of 2000 to author-
ize additional projects under that Act, and 
for other purposes; to the Committee on En-
ergy and Natural Resources. 

H.R. 3048. An act to resolve the claims of 
Cook Inlet Region, Inc., to lands adjacent to 
the Russian River in the State of Alaska; to 
the Committee on Energy and Natural Re-
sources. 

H.R. 3258. An act to amend the Federal 
Lands Policy and Management Act of 1976 
and the Mineral Leasing Act to clarify the 
method by which the Secretary of the Inte-
rior and the Secretary of Agriculture deter-
mine the fair market value of rights-of-way 
granted, issued, or renewed under these Acts; 
to the Committee on Energy and Natural Re-
sources. 

H.R. 4301. An act to provide for the convey-
ance of Forest Service facilities and lands 
comprising the Five Mile Regional Learning 
Center in the State of California to the Clo-
vis Unified School District, to authorize a 
new special use permit regarding the contin-
ued use of unconveyed lands comprising the 
Center, and for other purposes; to the Com-
mittee on Energy and Natural Resources. 

H.R. 3645. An act to amend title 38, United 
States Code, to provide for improved pro-
curement practices by the Department of 
Veterans Affairs in procuring health-care 
items; to the Committee on Veterans’ Af-
fairs. 

H.R. 3892. An act to amend title 28, United 
States Code, to make certain modifications 
in the judicial discipline procedures, and for 
other purposes; to the Committee on the Ju-
diciary. 

H.R. 3917. An act to authorize a national 
memorial to commemorate the passengers 
and crew of Flight 93 who, on September 11, 
2001, courageously gave their lives thereby 
thwarting a planned attack on our Nation’s 
Capital, and for other purposes; to the Com-
mittee on Energy and Natural Resources. 

H.R. 3969. An act to enhance United States 
public diplomacy, to reorganize United 
States international broadcasting, and for 
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other purposes; to the Committee on Foreign 
Relations. 

H.R. 4558. An act to extend the Irish Peace 
Process Cultural and Training Program; to 
the Committee on Foreign Relations. 

H.R. 4870. An act to make certain adjust-
ments to the boundaries of the Mount Naomi 
Wilderness Area, and for other purposes; to 
the Committee on Energy and Natural Re-
sources. 

H.R. 4903. An act to ensure the continuity 
for the design of the 5-cent coin, establishing 
the Coin Design Advisory Committee, and 
for other purposes; to the Committee on 
Banking, Housing, and Urban Affairs. 

H.R. 4940. An act to amend title 38, United 
States Code, to enact into law eligibility re-
quirements for burial in Arlington National 
Cemetery, and for other purposes; to the 
Committee on Veterans’ Affairs.

H.R. 5055. An act to authorize the place-
ment in Arlington National Cemetery of a 
memorial honoring the World War II vet-
erans who fought in the Battle of the Bulge; 
to the Committee on Veterans’ Affairs. 

H.R. 5138. An act to posthumously award 
congressional gold medals to government 
workers and others who responded to the at-
tacks on the World Trade Center and the 
Pentagon and perished and to people aboard 
United Airlines Flight 93 who helped resist 
the hijackers and caused the plane to crash, 
to require the Secretary of the Treasury to 
mint coins in commemoration of the Spirit 
of America, recognizing the tragic events of 
September 11, 2001, and for other purposes; to 
the Committee on Banking, Housing, and 
Urban Affairs. 

H.R. 5145. An act to designate the facility 
of the United States Postal Service located 
at 3135 First Avenue North in St. Petersburg, 
Florida, as the ‘‘William C. Cramer Post Of-
fice Building’’; to the Committee on Govern-
mental Affairs.

The following concurrent resolutions 
were read, and referred as indicated:

H. Con. Res. 352. Concurrent resolution ex-
pressing the sense of Congress that Federal 
land management agencies should fully sup-
port the ‘‘Collaborative 10-year Strategy for 
Reducing Wildland Fire Risks to Commu-
nities and the Environment’’ as prepared by 
the Western Governor’s Association, the De-
partment of Agriculture, the Department of 
the Interior, and other stakeholders, to re-
duce the overabundance of forest fuels that 
place national resources at high risk of cata-
strophic wildfire, and prepare a national as-
sessment of prescribed burning practices to 
minimizes risks of escape; to the Committee 
on Agriculture, Nutrition, and Forestry. 

H. Con. Res. 385. Concurrent resolution ex-
pressing the sense of the Congress that the 
Secretary of Health and Human Services 
should conduct or support research on cer-
tain tests to screen for ovarian cancer, and 
Federal health care programs and group and 
individual health plans should cover the 
tests if demonstrated to be effective, and for 
other purposes; to the Committee on Health, 
Education, Labor, and Pensions.

f 

REPORTS OF COMMITTEES 

The following reports of committees 
were submitted: 

By Mr. BYRD, from the Committee on Ap-
propriations: 

Special Report entitled ‘‘Further Revised 
Allocation to Subcommittees of Budget To-
tals for Fiscal Year 2002’’ (Rept. No. 107–217). 

By Mr. KENNEDY, from the Committee on 
Health, Education, Labor, and Pensions, 
with an amendment in the nature of a sub-
stitute: 

S. 2489: A bill to amend the Public Health 
Service Act to establish a program to assist 

family caregivers in accessing affordable and 
high-quality respite care, and for other pur-
poses.

f 

EXECUTIVE REPORTS OF 
COMMITTEES 

The following executive reports of 
committees were submitted:

By Mr. HOLLINGS for the Committee on 
Commerce, Science, and Transportation. 

*Steven Robert Blust, of Florida, to be a 
Federal Maritime Commissioner for a term 
expiring June 30, 2006. 

*Kathie L. Olsen, of Oregon, to be an Asso-
ciate Director of the Office of Science and 
Technology Policy. 

*Richard M. Russell, of Virginia, to be an 
Associate Director of the Office of Science 
and Technology Policy. 

*Frederick D. Gregory, of Maryland, to be 
Deputy Administrator of the National Aero-
nautics and Space Administration. 

*Jonathan Steven Adelstein, of South Da-
kota, to be a Member of the Federal Commu-
nications Commission for the remainder of 
the term expiring June 30, 2003.

Mr. HOLLINGS. Mr. President, for 
the Committee on Commerce, Science, 
and Transportation I report favorably 
the following nomination list which 
was printed in the RECORD on the date 
indicated, and ask unanimous consent, 
to save the expense of reprinting on the 
Executive Calendar that this nomina-
tion lie at the Secretary’s desk for the 
information of Senators. 

The PRESIDING OFFICER. Without 
objection, it is so ordered.

*Coast Guard nominations beginning 
George H. Teuton and ending Blake L. 
Novak, which nominations were received by 
the Senate and appeared in the Congres-
sional Record on July 18, 2002.

(*Nomination was reported with rec-
ommendation that it be confirmed sub-
ject to the nominee’s commitment to 
respond to requests to appear and tes-
tify before any duly constituted com-
mittee of the Senate.)

f 

INTRODUCTION OF BILLS AND 
JOINT RESOLUTIONS 

The following bills and joint resolu-
tions were introduced, read the first 
and second times by unanimous con-
sent, and referred as indicated: 

By Mr. ALLEN: 
S. 2772. A bill to ensure continuity for the 

design of the 5-cent coin, establishing the 
Coin Design Advisory Committee, and for 
other purposes; to the Committee on Bank-
ing, Housing, and Urban Affairs. 

By Mr. BINGAMAN (for himself, Mr. 
DOMENICI, and Mr. BROWNBACK): 

S. 2773. A bill to authorize the Secretary of 
the Interior to cooperate with the High 
Plains Aquifer States in conducting a 
hydrogeologic characterization, mapping, 
modeling and monitoring program for the 
high Plains Aquifer and for other purposes; 
to the Committee on Energy and Natural Re-
sources. 

By Mr. ROBERTS (for himself, Mr. AL-
LARD, Mr. MILLER, Mr. CRAIG, and 
Mr. CRAPO): 

S. 2774. A bill to transfer to the Secretary 
of Homeland Security the functions of the 
Secretary of Agriculture relative to agricul-
tural import and entry inspection activities; 
to the Committee on Agriculture, Nutrition, 
and Forestry. 

By Mrs. CLINTON: 
S. 2775. A bill to amend title XVI of the So-

cial Security Act to provide that annuities 
paid by States to blind veterans shall be dis-
regarded in determining supplemental secu-
rity income benefits; to the Committee on 
Finance. 

By Mr. BINGAMAN: 
S. 2776. A bill to provide for the protection 

of archaeological sites in the Galisteo Basin 
in New Mexico, and for other purposes; to 
the Committee on Energy and Natural Re-
sources. 

f 

SUBMISSION OF CONCURRENT AND 
SENATE RESOLUTIONS 

The following concurrent resolutions 
and Senate resolutions were read, and 
referred (or acted upon), as indicated: 

By Mr. MILLER: 
S. Con. Res. 130. A concurrent resolution 

expressing the sense of Congress that the 
Federal Mediation and Conciliation Service 
should exert its best efforts to cause the 
Major League Baseball Players Association 
and the owners of the teams of Major League 
Baseball to enter into a contract to continue 
to play professional baseball games without 
engaging in a strike, a lockout, or any coer-
cive conduct that interferes with the playing 
of scheduled professional baseball games; to 
the Committee on Health, Education, Labor, 
and Pensions.

f 

ADDITIONAL COSPONSORS 
S. 2 

At the request of Mr. ALLARD, his 
name was added as a cosponsor of S. 2, 
a bill to amend title XVIII of the So-
cial Security Act to provide for a medi-
care voluntary prescription drug deliv-
ery program under the medicare pro-
gram, to modernize the medicare pro-
gram, and for other purposes. 

S. 346 
At the request of Mr. MURKOWSKI, the 

name of the Senator from Kentucky 
(Mr. BUNNING) was added as a cosponsor 
of S. 346, a bill to amend chapter 3 of 
title 28, United States Code, to divide 
the Ninth Judicial Circuit of the 
United States into two circuits, and for 
other purposes. 

S. 446 
At the request of Mr. CRAPO, the 

name of the Senator from New Mexico 
(Mr. DOMENICI) was added as a cospon-
sor of S. 446, a bill to preserve the au-
thority of States over water within 
their boundaries, to delegate to States 
the authority of Congress to regulate 
water, and for other purposes. 

S. 812 
At the request of Mr. SCHUMER, the 

name of the Senator from Wisconsin 
(Mr. FEINGOLD) was added as a cospon-
sor of S. 812, a bill to amend the Fed-
eral Food, Drug, and Cosmetic Act to 
provide greater access to affordable 
pharmaceuticals. 

S. 1020 
At the request of Mr. HARKIN, the 

name of the Senator from Minnesota 
(Mr. DAYTON) was added as a cosponsor 
of S. 1020, a bill to amend title XVIII of 
the Social Security Act to improve the 
provision of items and services pro-
vided to medicare beneficiaries resid-
ing in rural areas. 
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S. 1339 

At the request of Mr. CAMPBELL, the 
name of the Senator from Ohio (Mr. 
VOINOVICH) was added as a cosponsor of 
S. 1339, a bill to amend the Bring Them 
Home Alive Act of 2000 to provide an 
asylum program with regard to Amer-
ican Persian Gulf War POW/MIAs, and 
for other purposes. 

S. 1867 
At the request of Mr. LIEBERMAN, the 

name of the Senator from Arkansas 
(Mrs. LINCOLN) was added as a cospon-
sor of S. 1867, a bill to establish the Na-
tional Commission on Terrorist At-
tacks Upon the United States, and for 
other purposes. 

S. 2047 
At the request of Mr. BREAUX, the 

name of the Senator from Nebraska 
(Mr. HAGEL) was added as a cosponsor 
of S. 2047, a bill to amend the Internal 
Revenue Code of 1986 to allow distilled 
spirits wholesalers a credit against in-
come tax for their cost of carrying Fed-
eral excise taxes prior to the sale of the 
product bearing the tax. 

S. 2250 
At the request of Mr. CORZINE, the 

name of the Senator from Vermont 
(Mr. LEAHY) was added as a cosponsor 
of S. 2250, a bill to amend title 10, 
United States Code, to reduce the age 
for receipt of military retired pay for 
nonregular service from 60 to 55. 

S. 2394 
At the request of Mrs. CLINTON, the 

name of the Senator from Maine (Ms. 
COLLINS) was added as a cosponsor of S. 
2394, a bill to amend the Federal Food, 
Drug, and Cosmetic Act to require la-
beling containing information applica-
ble to pediatric patients. 

S. 2480 
At the request of Mr. KYL, his name 

was added as a cosponsor of S. 2480, a 
bill to amend title 18, United States 
Code, to exempt qualified current and 
former law enforcement officers from 
state laws prohibiting the carrying of 
concealed handguns. 

At the request of Mr. LEAHY, the 
name of the Senator from Iowa (Mr. 
HARKIN) was added as a cosponsor of S. 
2480, supra. 

S. 2512 
At the request of Mr. HARKIN, the 

names of the Senator from New York 
(Mrs. CLINTON) and the Senator from 
Missouri (Mrs. CARNAHAN) were added 
as cosponsors of S. 2512, a bill to pro-
vide grants for training court reporters 
and closed captioners to meet require-
ments for realtime writers under the 
Telecommunications Act of 1996, and 
for other purposes. 

S. 2554 
At the request of Mr. SMITH of New 

Hampshire, the name of the Senator 
from Nevada (Mr. ENSIGN) was added as 
a cosponsor of S. 2554, a bill to amend 
title 49, United States Code, to estab-
lish a program for Federal flight deck 
officers, and for other purposes. 

S. 2562 
At the request of Mr. REID, the name 

of the Senator from New York (Mr. 

SCHUMER) was added as a cosponsor of 
S. 2562, a bill to expand research re-
garding inflammatory bowel disease, 
and for other purposes. 

S. 2574 
At the request of Mr. BROWNBACK, the 

name of the Senator from Oklahoma 
(Mr. INHOFE) was added as a cosponsor 
of S. 2574, a bill to amend the Clear 
Creek County, Colorado, Public Lands 
Transfer Act of 1993 to provide addi-
tional time for Clear Creek County to 
dispose of certain lands transferred to 
the county under the Act. 

S. 2608

At the request of Mr. HOLLINGS, the 
name of the Senator from Michigan 
(Mr. LEVIN) was added as a cosponsor of 
S. 2608, a bill to amend the Coastal 
Zone Management Act of 1972 to au-
thorize the acquisition of coastal areas 
in order better to ensure their protec-
tion from conversion or development. 

S. 2615 
At the request of Mr. MURKOWSKI, the 

name of the Senator from Mississippi 
(Mr. COCHRAN) was added as a cospon-
sor of S. 2615, a bill to amend title XVII 
of the Social Security Act to provide 
for improvements in access to services 
in rural hospitals and critical access 
hospitals. 

S. 2663 
At the request of Mr. BREAUX, the 

name of the Senator from Mississippi 
(Mr. COCHRAN) was added as a cospon-
sor of S. 2663, a bill to permit the des-
ignation of Israeli-Turkish qualifying 
industrial zones. 

S. 2674 
At the request of Mr. BROWNBACK, the 

name of the Senator from Nebraska 
(Mr. HAGEL) was added as a cosponsor 
of S. 2674, a bill to improve access to 
health care medically underserved 
areas. 

S. 2729 
At the request of Mr. GRASSLEY, the 

name of the Senator from Kansas (Mr. 
ROBERTS) was added as a cosponsor of 
S. 2729, a bill to amend title XVIII of 
the Social Security Act to provide for 
a medicare voluntary prescription drug 
delivery program under the medicare 
program, to modernize the medicare 
program, and for other purposes. 

S. 2734 
At the request of Mr. KERRY, the 

names of the Senator from Iowa (Mr. 
HARKIN), the Senator from Nevada (Mr. 
REID), the Senator from Nevada (Mr. 
ENSIGN), the Senator from Missouri 
(Mr. BOND) and the Senator from North 
Carolina (Mr. HELMS) were added as co-
sponsors of S. 2734, a bill to provide 
emergency assistance to non-farm 
small business concerns that have suf-
fered economic harm from the dev-
astating effects of drought. 

S. 2736 
At the request of Mr. ALLARD, his 

name was added as a cosponsor of S. 
2736, a bill to amend title XVIII of the 
Social Security Act to provide medi-
care beneficiaries with a drug discount 
card that ensures access to affordable 
outpatient prescription drugs. 

S. 2761 
At the request of Mr. FEINGOLD, the 

name of the Senator from Wisconsin 
(Mr. KOHL) was added as a cosponsor of 
S. 2761, a bill to amend the Internal 
Revenue Code of 1986 to provide that 
reimbursements for costs of using pas-
senger automobiles for charitable and 
other organizations are excluded from 
gross income, and for other proposes. 

S. RES. 239 
At the request of Mr. ALLEN, the 

name of the Senator from Georgia (Mr. 
MILLER) was added as a cosponsor of S. 
Res. 239, a resolution recognizing the 
lack of historical recognition of the 
gallant exploits of the officers and 
crew of the S.S. Henry Bacon, a Lib-
erty ship that was sunk February 23, 
1945, in the waning days of World War 
II. 

S. RES. 242 
At the request of Mr. THURMOND, the 

names of the Senator from Michigan 
(Mr. LEVIN) and the Senator from Wyo-
ming (Mr. ENZI) were added as cospon-
sors of S. Res. 242, a resolution desig-
nating August 16, 2002, as ‘‘National 
Airborne Day’’. 

S. RES. 293 
At the request of Mrs. HUTCHISON, her 

name was added as a cosponsor of S. 
Res. 293, a resolution designating the 
week of November 10 through Novem-
ber 16, 2002, as ‘‘National Veterans 
Awareness Week’’ to emphasize the 
need to develop educational programs 
regarding the contributions of veterans 
to the country. 

S. CON. RES. 119 
At the request of Mr. BURNS, the 

name of the Senator from South Caro-
lina (Mr. THURMOND) was added as a co-
sponsor of S. Con. Res. 119, a concur-
rent resolution honoring the United 
States Marines killed in action during 
World War II while participating in the 
1942 raid on Makin Atoll in the Gilbert 
Islands and expressing the sense of 
Congress that a site in Arlington Na-
tional Cemetery, near the Space Shut-
tle Challenger Memorial at the corner 
of Memorial and Farragut Drives, 
should be provided for a suitable monu-
ment to the Marine Raiders. 

S. CON. RES. 121 
At the request of Mr. HUTCHINSON, 

the name of the Senator from Massa-
chusetts (Mr. KERRY) was added as a 
cosponsor of S. Con. Res. 121, a concur-
rent resolution expressing the sense of 
Congress that there should be estab-
lished a National Health Center Week 
for the week beginning on August 18, 
2002, to raise awareness of health serv-
ices provided by community , migrant, 
public housing, and homeless health 
centers. 

AMENDMENT NO. 4304 
At the request of Mr. ALLARD, the 

name of the Senator from Colorado 
(Mr. CAMPBELL) was added as a cospon-
sor of amendment No. 4304 intended to 
be proposed to S. 812, a bill to amend 
the Federal Food, Drug, and Cosmetic 
Act to provide greater access to afford-
able pharmaceuticals. 
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AMENDMENT NO. 4309 

At the request of Mr. DAYTON, his 
name was added as a cosponsor of 
amendment No. 4309 proposed to S. 812, 
a bill to amend the Federal Food, Drug, 
and Cosmetic Act to provide greater 
access to affordable pharmaceuticals. 

AMENDMENT NO. 4310 
At the request of Mr. ALLARD, his 

name was added as a cosponsor of 
amendment No. 4310 proposed to S. 812, 
a bill to amend the Federal Food, Drug, 
and Cosmetic Act to provide greater 
access to affordable pharmaceuticals.

f 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. BINGAMAN (for himself, 
Mr. DOMENICI, and Mr. 
BROWNBACK): 

S. 2773. A bill to authorize the Sec-
retary of the Interior to cooperate with 
the High Plains Aquifer States in con-
ducting a hydrogeologic characteriza-
tion, mapping, modeling and moni-
toring program for the High Plains Aq-
uifer and for other purposes; to the 
Committee on Energy and Natural Re-
sources. 

Mr. BINGAMAN. Mr. President, I rise 
today to introduce a bill that has sig-
nificance for the entire Great Plains 
region of our Nation. The High Plains 
Aquifer, which is comprised in large 
part by the Ogallala Aquifer, extends 
under eight states: Colorado, Kansas, 
Nebraska, New Mexico, Oklahoma, 
South Dakota, Texas, and Wyoming. It 
is experiencing alarming declines in its 
water levels. This aquifer is the source 
of water for farmers and communities 
throughout the Great Plains region. 
The legislation I am introducing today 
is intended to ensure that sound and 
objective science is available with re-
spect to the hydrology and geology of 
the High Plains Aquifer. 

This bill, the ‘‘High Plains Aquifer 
Hydrogeologic Characterization, Map-
ping, Modeling and Monitoring Act,’’ 
would direct the Secretary of the Inte-
rior to develop and carry out a com-
prehensive hydrogeologic characteriza-
tion, mapping, modeling and moni-
toring program for the High Plains Aq-
uifer. The Secretary is directed to 
work in conjunction with the eight 
High Plains Aquifer States in carrying 
out this program. The U.S. Geological 
Survey and the States will work in co-
operation to further the goals of this 
program, with half of the available 
funds directed to the State component 
of the program. 

I have appreciated the input and as-
sistance of many in the High Plains 
Aquifer States in putting this legisla-
tion together. Last session, I intro-
duced two bills relating to the High 
Plains Aquifer. One of these bills, S. 
1537 would have established a mapping 
and monitoring program for the High 
Plains Aquifer. The bill I am intro-
ducing today revises and refines that 
program based on input from several of 
the State geologists and water manage-
ment agency officials who would be in-

volved in implementing the program. 
Their assistance has been invaluable. 
As we conduct hearings on this legisla-
tion, I hope to receive further comment 
from them on the legislation, and I 
look forward to continuing to work 
with them as we proceed with this im-
portant legislation. 

The second bill that I introduced last 
session, S. 1538, proposed that the Sec-
retary of Agriculture provide incentive 
payments through the Farm Program 
to producers who were willing to con-
serve water by converting to less 
water-intensive crops or to dryland 
farming. In addition, the bill would 
have provided assistance to producers 
to make their irrigation systems more 
water efficient. I am pleased that the 
recently-enacted Farm Security and 
Rural Investment Act of 2002 estab-
lishes a ground and surface water con-
servation program which incorporates 
several of the concepts contained in S. 
1538. It is to be funded in the amount of 
$25 million for fiscal year 2002, $45 mil-
lion for fiscal year 2003, and $60 million 
for each of fiscal years 2004 through 
2007. 

The Conference Report for the 2002 
Farm Bill makes clear that ‘‘highest 
priority’’ is to be accorded the High 
Plains region in the funding and imple-
mentation of this program. I expect 
that the new program will yield sub-
stantial benefits to the High Plains re-
gion in addressing ground water deple-
tion by providing cost-share payments, 
incentive payments, and loans to pro-
ducers to improve irrigation systems, 
enhance irrigation efficiencies, convert 
to the production of less water-inten-
sive crops or dryland farming, improve 
water storage through measures such 
as water banking and groundwater re-
charge, mitigate the effects of drought, 
and institute other measures as deter-
mined by the Secretary. 

A reliable source of groundwater is 
essential to the well-being and liveli-
hoods of people in the Great Plains re-
gion. Local towns and rural areas are 
dependent on the use of groundwater 
for drinking water, ranching, farming, 
and other commercial uses. Yet many 
areas overlaying the Ogallala Aquifer 
have experienced a dramatic depletion 
of this groundwater resource. The prob-
lem we are confronting is that the aq-
uifer is not sustainable, and it is being 
depleted rapidly. This threatens the 
way of life of all who live on the High 
Plains. The bill I am introducing today 
would help ensure that the relevant 
science needed to address this problem 
is available so that we will have a bet-
ter understanding of the resources of 
the High Plains Aquifer. I ask that my 
colleagues join me in supporting this 
legislation. 

I ask unanimous consent that the 
text of the bill and the section-by-sec-
tion be printed in the RECORD. 

I also ask unanimous consent that a 
letter from the State Geologist of Kan-
sas, written on behalf of the State geo-
logical surveys of the eight High Plains 
Aquifer States, endorsing the legisla-
tion be printed in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows:

S. 2773
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘High Plains 
Aquifer Hydrogeologic Characterization, 
Mapping, Modeling and Monitoring Act’’. 
SEC. 2. DEFINITIONS. 

For the purposes of this Act: 
(1) ASSOCIATION.—The term ‘‘Association’’ 

means the Association of American State 
Geologists. 

(2) DIRECTOR.—The term ‘‘Director’’ means 
the Director of the United States Geological 
Survey. 

(3) FEDERAL COMPONENT.—The term ‘‘Fed-
eral component’’ means the Federal compo-
nent of the High Plains Aquifer Comprehen-
sive Hydrogeologic Characterization, Map-
ping, Modeling and Monitoring Program de-
scribed in section 3(c). 

(4) HIGH PLAINS AQUIFER.—The term ‘‘High 
Plains Aquifer’’ is the groundwater reserve 
depicted as Figure 1 in the United States Ge-
ological Survey Professional Paper 1400–B, 
title ‘‘Geohydrology of the High Plains Aqui-
fer in Parts of Colorado, Kansas, Nebraska, 
New Mexico, Oklahoma, South Dakota, 
Texas, and Wyoming.’’

(5) HIGH PLAINS AQUIFER STATES.—The 
term ‘‘High Plains Aquifer States’’ means 
the States of Colorado, Kansas, Nebraska, 
New Mexico, Oklahoma, South Dakota, 
Texas and Wyoming. 

(6) SECRETARY.—The term ‘‘Secretary’’ 
means the Secretary of the Interior. 

(7) STATE COMPONENT.—The term ‘‘State 
component’’ means the State component of 
the High Plains Aquifer Comprehensive 
Hydrogeologic Characterization, Mapping, 
Modeling and Monitoring Program described 
in section 3(d). 
SEC. 3. ESTABLISHMENT 

(a) PROGRAM.—The Secretary, working 
through the United States Geological Sur-
vey, and in cooperation with the State geo-
logical surveys and the water management 
agencies of the High Plains Aquifer States, 
shall establish and carry out the High Plains 
Aquifer Comprehensive Hydrogeolgoic Char-
acterization, Mapping, Modeling and Moni-
toring Program, for the purposes of the char-
acterization, mapping, modeling, and moni-
toring of the High Plains Aquifer. The pro-
gram shall undertake on a county-by-county 
level or at the largest scales and most de-
tailed levels determined to be appropriate on 
a state-by-state and regional basis: (1) map-
ping of the hydrogeological configuration of 
the High Plains Aquifer; and (2) with respect 
to the High Plains Aquifer, analyses of the 
current and past rates at which groundwater 
is being withdrawn and recharged, the net 
rate of decrease or increase in High Plains 
Aquifer storage, the factors controlling the 
rate of horizontal and vertical migration of 
water within the High Plains Aquifer, and 
the current and past rate of loss of saturated 
thickness within the High Plains Aquifer. 
The program shall also develop, as needed, 
regional data bases and groundwater flow 
models. 

(b) FUNDING.—The Secretary shall make 
available fifty percent of the funds available 
pursuant to this Act for use in carrying out 
the State component of the program, as pro-
vided for by subsection (d), 

(c) FEDERAL PROGRAM COMPONENT.—
(1) PRIORITIES.—The program shall include 

a Federal component, developed in consulta-
tion with the Federal Review Panel provided 
for by subsection (e), which shall have as its 
priorities—
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(A) coordinating Federal, State, and local, 

data, maps, and models into an integrated 
physical characterization of the High Plains 
Aquifer; 

(B) supporting State and local activities 
with scientific and technical specialists; and 

(C) undertaking activities and providing 
technical capabilities not available at the 
State and local levels. 

(2) INTERDISCIPLINARY STUDIES.—The Fed-
eral component shall include interdiscipli-
nary studies that add value to hydrogeologic 
characterization, mapping, modeling and 
monitoring for the High Plains Aquifer. 

(d) STATE PROGRAM COMPONENT.—
(1) PRIORITIES.—The program shall include 

a State component which shall have as its 
priorities hydrogeologic characterization, 
mapping, modeling, and monitoring activi-
ties in areas of the High Plains Aquifer that 
will assist in addressing issues relating to 
groundwater depletion and resource assess-
ment of the Aquifer. Priorities under the 
State component shall be based upon the rec-
ommendations of State panels representing a 
broad range of users of hydrogeologic data 
and information, which shall be appointed by 
the Governor of the State or the Governor’s 
designee. 

(2) AWARDS.—Twenty percent of the Fed-
eral funds available under the State compo-
nent shall be equally divided among the 
State geological surveys of the High Plains 
Aquifer States to carry out the purposes of 
the program provided for by this Act. The re-
maining funds under the state component 
shall be competitively awarded to State or 
local agencies or entities in the High Plains 
Aquifer States, including State geological 
surveys, State water management agencies, 
institutions of higher education, or consortia 
of such agencies or entities. Such funds shall 
be awarded by the Director only for pro-
posals that have been recommended by the 
State panels referred to in subsection (d)(1), 
subjected to independent peer review, and 
given final recommendation by the Federal 
Review Panel established under subsection 
(e). Proposals for multi-state activities must 
be recommended by the State panel of at 
least one of the affected States. 

(e) FEDERAL REVIEW PANEL.—
(1) ESTABLISHMENT.—There shall be estab-

lished a Federal Review Panel to evaluate 
the proposals submitted for funding under 
the State component under subsection (d)(2) 
and to recommend approvals and levels of 
funding. In addition, the Federal Review 
Panel shall review and coordinate the Fed-
eral component priorities under subsection 
(c)(1), Federal interdisciplinary studies 
under subsection (c)(2), and the State compo-
nent priorities under subsection (d)(1). 

(2) COMPOSITION AND SUPPORT.—Not later 
than three months after the date of enact-
ment of this Act, the Secretary shall appoint 
to the Federal Review Panel: (1) two rep-
resentatives of the Untied States Geological 
Survey, at least one of which shall be a hy-
drologist or hydrogeologist; and (2) three 
representatives of the geological surveys and 
water management agencies of the High 
Plains Aquifer States from lists of nominees 
provided by the Association and the Western 
States Water Council, so that there is rep-
resentation of both the State geological sur-
veys and the State water management agen-
cies. Appointment to the Panel shall be for a 
term of three years. The Director shall pro-
vide technical and administrative support to 
the Federal Review Panel. Expenses for the 
Federal Review Panel shall be paid from 
funds available under the Federal component 
of the program. 

(f) LIMITATION.—The United States Geo-
logical Survey shall not use any of the Fed-
eral funds to be made available under the 
State component for any fiscal year to pay 

indirect, servicing, or program management 
charges. Recipients of awards granted under 
subsection (d)(2) shall not use more than 
eighteen percent of the Federal award 
amount for any fiscal year for indirect, serv-
icing, or program management charges. 
SEC. 4. PLAN. 

The Secretary, acting through the Direc-
tor, shall, with the participation and review 
of the Association, the Western States Water 
Council, the Federal Review Panel, and the 
State panels, prepare a plan for the High 
Plains Aquifer Hydrogeologic Characteriza-
tion, Mapping, Modeling and Monitoring 
Program. The plan shall address overall pri-
orities for the program and a management 
structure and program operations, including 
the role and responsibilities of the United 
States Geological Survey and the States in 
the program, and mechanisms for identifying 
priorities for the Federal component and the 
State component. 
SEC. 5. REPORTING REQUIREMENTS. 

(a) REPORT ON PROGRAM IMPLEMENTA-
TION.—One year after the date of enactment 
of this Act, and every two years thereafter 
through fiscal year 2011, the Secretary shall 
submit a report on the status of implementa-
tion of the program established by this Act 
to the Committee on Energy and Natural Re-
sources of the Senate, the Committee on Re-
sources of the House of Representatives, and 
the Governors of the High Plains Aquifer 
States. 

(b) REPORT ON HIGH PLAINS AQUIFER.—One 
year after the date of enactment of this Act 
and every year thereafter through fiscal year 
2011, the Secretary shall submit a report to 
the Committee on Energy and Natural Re-
sources of the Senate, the Committee on Re-
sources of the House of Representatives, and 
the Governors of the High Plains Aquifer 
States on the status of the High Plains Aqui-
fer, including aquifer recharge rates, extrac-
tion rates, saturated thickness, and water 
table levels. 

(c) ROLE OF FEDERAL REVIEW PANEL.—The 
Federal Review Panel shall be given an op-
portunity to review and comment on the re-
ports required by this section. 
SEC. 6. AUTHORIZATION OF APPROPRIATIONS. 

There are authorized to be appropriated 
such sums as may be necessary for each of 
the fiscal years 2003 through 2011 to carry 
out this Act. 

SECTION-BY-SECTION HIGH PLAINS AQUIFER 
HYDROGEOLOGIC CHARACTERIZATION, MAP-
PING, MODELING AND MONITORING ACT 

SEC. 1. SHORT TITLE 
SEC. 2. DEFINITIONS 

Defines the High Plains Aquifer States as 
the States of Colorado, Kansas, Nebraska, 
New Mexico, Oklahoma, South Dakota, 
Texas and Wyoming. 

SEC. 3. ESTABLISHMENT 
(a) Program. Directs the Secretary of the 

Interior, working through the U.S. Geologi-
cal Survey, in cooperation with the State ge-
ological surveys and the water management 
agencies of the High Plains Aquifer States, 
to establish and carry out the High Plains 
Aquifer Comprehensive Hydrogeologic Char-
acterization, Mapping, Modeling and Moni-
toring Program. The program is to under-
take on a county-by-county level or at the 
most detailed level that is appropriate, map-
ping of the hydrogeological configuration of 
the High Plains Aquifer and analyses of sev-
eral aspects of the hydrology and 
hydrogeology of the Aquifer, as specified. 

(b) Funding. Requires the Secretary to 
make available fifty percent of the funds 
available pursuant to the Act for use in car-
rying out the State component of the pro-
gram. 

(c) Federal Program Component. 
(1) Priorities. The program is to include a 

Federal component, developed in consulta-
tion with the Federal Review Panel, which 
shall have as priorities coordinating data, 
maps and models into an integrated physical 
characterization of the High Plains Aquifer, 
supporting State and local activities with 
scientific and technical specialists, and un-
dertaking activities not available at State 
and local levels. 

(2) Interdisciplinary Studies. The Federal 
component is to include interdisciplinary 
studies. 

(d) State Program Component. 
(1) Priorities. The program is to include a 

State component which shall have as prior-
ities characterization, mapping, modeling, 
and monitoring activities that will assist in 
addressing issues relating to groundwater de-
pletion and resource assessment of the Aqui-
fer. Priorities are to be based on rec-
ommendations of State panels representing a 
broad range of users of data and information, 
which shall be appointed by the Governor of 
the State or the Governor’s designee. 

(2) Awards. Twenty percent of the funds 
available in the State component shall be 
equally divided among the State geological 
surveys of the High Plains Aquifer States. 
The remaining amounts shall be competi-
tively awarded by the Director of the U.S. 
Geological Survey to State or local agencies 
or entities in the High Plains Aquifer States 
for proposals that have been recommended 
by the State panels, subject to independent 
peer review, and given final recommendation 
by the Federal Review Panel. 

(e) Federal Review Panel. 
(1) Establishment. Establishes a Federal 

Review Panel to evaluate proposals sub-
mitted for funding under the State compo-
nent, to review and coordinate Federal com-
ponent priorities, Federal interdisciplinary 
studies, and State component priorities. 

(2) Composition and Support. The Sec-
retary of the Interior is to appoint to the 
Federal Review Panel two representatives of 
the U.S. Geological Survey (at least one of 
which shall be a hydrologist or a 
hydrogeologist) and three representatives of 
the geological surveys and water manage-
ment agencies of the High Plains Aquifer 
States from lists of nominees provided by 
the Association of American State Geolo-
gists and the Western States Water Council. 
There is to be representation of both the 
State geological surveys and the State water 
management agencies. 

(f) Limitation. 
The U.S. Geological Survey is not to use 

any of the Federal funds made available for 
the State components to pay indirect, serv-
icing or program charges. Recipients of 
awards granted under subsection (d)(2) shall 
not use more than eighteen percent of the 
Federal award amount for indirect, serv-
icing, or program management charges. 

SEC. 4. PLAN 
The Secretary, with the participation and 

review of the Association of American State 
Geologists, the Western States Water Coun-
cil, the Federal Review Panel and the State 
panels, is directed to prepare a plan for the 
program. 

SEC. 5. REPORTING REQUIREMENTS 
(a) Report on Program Implementation. 

The Secretary is to submit a report one year 
after the date of enactment of this Act and 
every two years thereafter, on the status of 
implementation of the program to the Com-
mittee on Energy and Natural Resources of 
the Senate, the Committee on Resources of 
the House, and the Governors of the High 
Plains Aquifer States. 

(b) Report on High Plains Aquifer. One 
year after the date of enactment the Act and 
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every year thereafter, the Secretary is to 
submit a report to the Committee on Energy 
and Natural Resources of the Senate, the 
Committee on Resources of the House, and 
the Governors of the High Plains Aquifer 
States, on the status of the High Plains Aq-
uifer. 

(c) Role of Federal Review Panel. The Fed-
eral Review Panel will be given an oppor-
tunity to review and comment on the re-
ports. 

SEC. 6. AUTHORIZATION OF APPROPRIATIONS 
There are authorized to be appropriated 

such sums as may be necessary to carry out 
the Act for fiscal years 2003 through 2011. 

KANSAS GEOLOGICAL SURVEY, 
OFFICE OF THE DIRECTOR, 

Lawrence, KS, July 18, 2002. 
Hon. JEFF BINGAMAN, 
Hart Senate Office Building, Washington, DC. 

DEAR SENATOR BINGAMAN: I am writing on 
behalf of the geological surveys of the eight 
High Plains states to endorse your proposed 
legislation. ‘‘High Plains Aquifer 
Hydrogeologic Characterization, Mapping, 
Modeling, and Monitoring Act.’’

This act will authorize scientific and tech-
nical analyses critical to extending and con-
serving the life of the nation’s single largest 
groundwater resource. It is particularly 
noteworthy that the act is written to facili-
tate and ensure cooperation and collabora-
tion among all of the affected geological sur-
veys, state water agencies, and the local 
water user communities. 

The High Plains aquifer is a complex sys-
tem of geologic materials that vary 
vertically and across the region in its thick-
ness, water storage and transport capacity, 
and ability to be recharged. Eight state geo-
logical surveys and the U.S. Geological Sur-
vey formed the High Plains Aquifer Coalition 
two years ago to advance the understanding 
of the subsurface distribution, character, and 
nature of the High Plains Aquifer that com-
prises the geologic deposits in the eight-
state Mid-continent region. The distribution, 
withdrawal, and recharge of groundwater, 
and the interaction with surface waters are 
profoundly affected by the geology and the 
natural environment of the High Plains Aq-
uifer in all eight states—New Mexico, Texas, 
Oklahoma, Colorado, Kansas, Nebraska, 
South Dakota, and Wyoming. The geological 
surveys, in consultation with the state and 
local water agencies and groups, have agreed 
on the need for comprehensive understanding 
of the subsurface configuration and 
hydrogeology of the High Plains Aquifer. 
This information is needed to provide state, 
regional, and national policymakers with the 
earth-science information required to make 
informed decisions regarding urban and agri-
cultural land use, the protection of aquifers 
and surface waters, and the environmental 
well being of the citizens of this geologically 
unique region. 

Water contained in the High Plains Aquifer 
must be considered a finite resource and thus 
warrants a different management approach 
than that used for more robust or readily re-
charged aquifers. Your proposed legislation 
addresses this issue in an effective and log-
ical manner, and we believe it will receive 
broad support. 

The ‘‘High Plains Aquifer Characteriza-
tion, Mapping, Modeling, and Monitoring 
Act’’ is a necessary first step in a com-
prehensive program to adequately address 
issues of conservation, education, and agri-
cultural economics in the High Plains Aqui-
fer. We applaud your vision and leadership in 
introducing this legislation. 

Sincerely, 
M. LEE ALLISON, 

STATE GEOLOGIST AND DIRECTOR, 
Kansas Geological Survey Coordinator, High 

Plains Aquifer Coalition.

By Mr. BINGAMAN: 
S. 2776. A bill to provide for the pro-

tection of archaeological sites in the 
Galisteo Basin in New Mexico, and for 
other purposes; to the Committee on 
Energy and Natural Resources. 

Mr. BINGAMAN. Mr. President, I am 
pleased today to introduce legislation 
to protect several important archae-
ological sites in the Galisteo Basin in 
New Mexico. This bill identifies ap-
proximately two dozen sites in north-
ern New Mexico which contain the 
ruins of pueblos dating back almost 900 
years. When Coronado and other Span-
ish conquistadores first entered what is 
now New Mexico in 1541, they encoun-
tered a thriving Pueblo culture with its 
own unique tradition of religion, archi-
tecture and art, which was influenced 
through an extensive trade system. We 
know that these sites remain occupied 
up through the Pueblo revolt in 1680. 
After that, the sites were deserted, al-
though we still don’t know why they 
were abandoned, after over 700 years of 
continuous use. 

Through these sites, we now have the 
opportunity to learn more not only 
about the history and culture of these 
Pueblos, but also about the first inter-
action between European and Native 
American cultures. The Cochiti Pueblo, 
in particular, is culturally and histori-
cally tied to these sites, which have 
tremendous historical and religious 
significance to the Pueblo. I am grate-
ful for the continued support of the 
Pueblo de Cochiti for this legislation. 
This bill has strong local support, in-
cluding the Santa Fe Board of County 
Commissioners, the City of Santa Fe, 
and the Archdiocese of Santa Fe. I 
would also like to thank the Archae-
ological Conservancy for its efforts 
over the past several years to identify 
and protect many of these sites, and in 
helping with this legislation. 

Many of these archaeological sites 
are on Federal land administered by 
the Bureau of Land Management. BLM 
archaeologists have already provided 
extensive background research on 
many of these sites, and I was pleased 
that the agency supported a similar 
bill I introduced in the previous Con-
gress. 

Many of the archaeological sites 
identified in the bill are on non-Fed-
eral land. I would like to emphasize 
that the bill only authorizes voluntary 
participation, and there is no restric-
tion or other limitation imposed on 
these lands. Because this is a sensitive 
issue, I have added language to this 
year’s bill to explicitly state that the 
Secretary of the Interior has no au-
thority to administer sites on non-Fed-
eral lands except to the extent pro-
vided for in a cooperative agreement 
entered into between the Secretary and 
the landowner. Similarly, the Sec-
retary’s authority to acquire lands is 
limited to willing sellers only. 

In the three years since I first intro-
duced this proposal, many irreplace-
able archaeological resources have 
been lost, whether by vandalism, ero-

sion, or other means. Enactment of the 
Galisteo Basin Archaeological Sites 
Protection Act will allow us to take 
the first steps necessary to protect 
these resources and to allow for im-
proved public understanding and inter-
pretation of these sites. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD.

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows:

S. 2776
Be it enacted in the Senate and the House of 

Representatives in the United States of America 
in Congress assembled, 
SECTION 1. SHORT TITLE. 

Tis Act may be cited as the ‘‘Galisteo 
Basin Archaeological Sites Protection Act’’. 
SEC. 2. FINDINGS AND PURPOSE. 

(a) FINDINGS.—The Congress finds that—
(1) the Galisteo Basin and surrounding area 

of New Mexico is the location of many well 
preserved prehistoric and historic archae-
ological resources of Native American and 
Spanish colonial cultures; 

(2) these resources include the largest 
ruins of Pueblo Indian settlements in the 
United States, spectacular examples of Na-
tive American rock art, and ruins of Spanish 
colonial settlements; and 

(3) these resources are being threatened by 
natural causes, urban development, van-
dalism, and uncontrolled excavations. 

(b) PURPOSE.—The purpose of this Act is to 
provide for the preservation, protection, and 
interpretation of the nationally significant 
archaeological resources in the Galisteo 
Basin in New Mexico. 
SEC. 3. ESTABLISHMENT OF GALISTEO BASIN AR-

CHAEOLOGICAL PROTECTION SITES. 
(a) IN GENERAL.—The following archae-

ological sites located in the Galisteo Basin 
in the State of New Mexico, totaling approxi-
mately 4,591 acres, are hereby designated as 
Galisteo Basin Archaeological Protection 
Sites:
Name Acres 
Arroyo Hondo Pueblo ..... 21
Burnt Corn Pueblo ......... 110
Chamisa Locita Pueblo .. 16
Comanche Gap 

Petroglyphs.
764

Espinoso Ridge Site ....... 160
La Cienega Pueblo & 

Petroglyphs.
126

La Cienega Pithouse Vil-
lage.

179

La Cieneguilla 
Petroglyphs/Camino 
Real Site.

531

La Cieneguilla Pueblo .... 11
Lamy Pueblo .................. 30
Lamy Junction Site ....... 80
Las Huertas .................... 44
Pa’ako Pueblo ................ 29
Petroglyph Hill .............. 130
Pueblo Blanco ................ 878
Pueblo Colorado ............. 120
Pueblo Galisteo/Las 

Madres.
133

Pueblo Largo .................. 60
Pueblo She ..................... 120
Rote Chert Quarry ......... 5
San Cristobal Pueblo ..... 520
San Lazaro Pueblo ......... 360
San Marcos Pueblo ......... 152
Upper Arroyo Hondo 

Pueblo.
12

Total Acreage ........... 4,591
(c) AVAILABILITY OF MAPS.—The archae-

ological protection sites listed in subsection 
(b) are generally depicted on a series of 19 
maps entitled ‘‘Galisteo Basin Archae-
ological Protection Sites’’ and dated July, 
2002. The Secretary shall keep the maps on 
file and available for public inspection in ap-
propriate offices in New Mexico of the Bu-
reau of Land Management and the National 
Park Service. 
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(d) BOUNDARY ADJUSTMENTS.—The Sec-

retary may make minor boundary adjust-
ments to the archaeological protection sites 
by publishing notice thereof in the Federal 
Register. 
SEC. 4. ADDITIONAL SITES. 

(a) IN GENERAL.—The Secretary of the In-
terior (in this Act referred to as ‘‘Sec-
retary’’) shall—

(1) continue to search for additional Native 
American and Spanish colonial sites in the 
Galisteo Basin area of New Mexico; and 

(2) submit to Congress, within three years 
after the date funds become available and 
thereafter as needed, recommendations for 
additions to, deletions from, and modifica-
tions of the boundaries of the list of archae-
ological protection sites in section 3 of this 
Act. 

(b) ADDITIONS ONLY BY STATUTE.—Addi-
tions to or deletions from the list in section 
3 shall be made only by an Act of Congress. 
SEC. 5. ADMINISTRATION.

(a) IN GENERAL.—(1) The Secretary shall 
administer archaeological protection sites 
located on Federal land in accordance with 
the provisions of this Act, the Archae-
ological Resources Protection Act of 1979 (16 
U.S.C. 470aa et seq.), the Native American 
Graves Protection and Repatriation Act (25 
U.S.C. 3001 et seq.), and other applicable laws 
in a manner that will protect, preserve, and 
maintain the archaeological resources and 
provide for research thereon. 

(2) The Secretary shall have no authority 
to administer archaeological protection sites 
which are on non-Federal lands except to the 
extent provided for in a cooperative agree-
ment entered into between the Secretary and 
the landowner. 

(3) Nothing in this Act shall be construed 
to extend the authorities of the Archae-
ological Resources Protection Act of 1979 or 
the Native American Graves Protection and 
Repatriation Act to private lands which are 
designated as an archaeological protection 
site. 

(b) MANAGEMENT PLAN.—
(1) IN GENERAL.—Within three complete fis-

cal years after the date funds are made avail-
able, the Secretary shall prepare and trans-
mit to the Committee on Energy and Nat-
ural Resources of the United States Senate 
and the Committee on Natural Resources of 
the United States House of Representatives, 
a general management plan for the identi-
fication, research, protection, and public in-
terpretation of—

(A) the archaeological protection sites lo-
cated on Federal land; and 

(B) for sites on State or private lands for 
which the Secretary has entered into cooper-
ative agreements pursuant to section 6 of 
this Act. 

(2) CONSULTATION.—The general manage-
ment plan shall be developed by the Sec-
retary in consultation with the Governor of 
New Mexico, the New Mexico State Land 
Commissioner, affected Native American 
pueblos, and other interested parties. 
SEC. 6. COOPERATIVE AGREEMENTS. 

The Secretary is authorized to enter into 
cooperative agreements with owners of non-
Federal lands with regard to an archae-
ological protection site, or portion thereof, 
located on their property. The purpose of 
such an agreement shall be to enable to the 
Secretary to assist with the protection, pres-
ervation, maintenance, and administration 
of the archaeological resources and associ-
ated lands. Where appropriate, a cooperative 
agreement may also provide for public inter-
pretation of the site. 
SEC. 7. ACQUISITIONS. 

(a) IN GENERAL.—The Secretary is author-
ized to acquire lands and interests therein 
within the boundaries of the archaeological 

protection sites, including access thereto, by 
donation, by purchase with donated or ap-
propriated funds, or by exchange. 

(b) CONSENT OF OWNER REQUIRED.—The 
Secretary may only acquire lands or inter-
ests therein within the consent of the owner 
thereof. 

(c) STATE LANDS.—The Secretary may ac-
quire lands or interests therein owned by the 
State of New Mexico or a political subdivi-
sion thereof only by donation or exchange, 
except that State trust lands may only be 
acquired by exchange. 
SEC. 8. WITHDRAWAL. 

Subject to valid existing rights, all Federal 
lands within the archaeological protection 
sites are hereby withdrawn—

(1) from all forms of entry, appropriation, 
or disposal under the public land laws and all 
amendments thereto; 

(2) from location, entry, and patent under 
the mining law and all amendments thereto; 
and 

(3) from disposition under all laws relating 
to mineral and geothermal leasing, and all 
amendments thereto. 
SEC. 9. SAVINGS PROVISIONS. 

Nothing in this Act shall be construed—
(1) to authorize the regulation of privately 

owned lands within an area designated as an 
archaeological protection site; 

(2) to modify, enlarge, or diminish any au-
thority of Federal, State, or local govern-
ments to regulate any use of privately owned 
lands; or 

(3) to modify, enlarge, or diminish any au-
thority of Federal, State, tribal, or local 
governments to manage or regulate any use 
of land as provided for by law or regulation. 

(4) to restrict or limit a tribe from pro-
tecting cultural or religious sites on tribal 
lands. 
SEC. 10. AUTHORIZATION OF APPROPRIATIONS. 

There is authorized to be appropriated 
such sums as may be necessary to carry out 
this Act.

f 

STATEMENTS ON SUBMITTED 
RESOLUTIONS 

SENTE CONCURRENT RESOLUTION 
130—EXPRESSING THE SENSE OF 
CONGRESS THAT THE FEDERAL 
MEDIATION AND CONCILIATION 
SERVICE SHOULD EXERT ITS 
BEST EFFORTS TO CAUSE THE 
MAJOR LEAGUE BASEBALL 
PLAYERS ASSOCIATION AND THE 
OWNERS OF THE TEAMS OF 
MAJOR LEAGUE BASEBALL TO 
ENTER INTO A CONTRACT TO 
CONTINUE TO PLAY PROFES-
SIONAL BASEBALL GAMES WITH-
OUT ENGAGING IN A STRIKE, A 
LOCKOUT OR ANY COERCIVE 
CONDUCT THAT INTERFERES 
WITH THE PLAYING OF SCHED-
ULED PROFESSIONAL BASEBALL 
GAMES 

Mr. MILLER submitted the following 
concurrent resolution; which was re-
ferred to the Committee on Health, 
Education, Labor, and Pensions.

S. CON RES. 130

Whereas major league baseball is a na-
tional institution and is commonly referred 
to as ‘‘the national pastime’’; 

Whereas major league baseball and its 
players played a critical role in restoring 
America’s spirit following the tragic events 
of September 11, 2001; 

Whereas major league baseball players are 
role models to millions of young Americans; 
and 

Whereas while the financial issues involved 
in this current labor negotiation are signifi-
cant, they pale in comparison to the damage 
that will be caused by a strike or work stop-
page: Now, therefore, be it

Resolved by the Senate (the House of Rep-
resentatives concurring), That it is the sense 
of Congress that the Federal Mediation and 
Conciliation Service, on its own motion and 
in accordance with section 203(b) of the 
Labor Management Relations Act, 1947 (29 
U.S.C. 173(b)), should immediately—

(1) proffer its services to the Major League 
Baseball Players Association and the owners 
of the teams of Major League Baseball to re-
solve labor contract disputes relating to en-
tering into a collective bargaining agree-
ment; and 

(2) use its best efforts to bring the parties 
to agree to such contract without engaging 
in a strike, a lockout, or any other coercion 
that interferes with the playing of scheduled 
professional baseball games.

Mr. MILLER. Mr. President, today I 
share with my colleagues a resolution 
that calls on the Federal Mediation 
and Conciliation Service to exert its 
best efforts to cause the Major League 
Baseball Players Association and the 
owners of the teams of Major League 
Baseball to enter into a contract to 
continue to play professional baseball 
games without engaging in any coer-
cive conduct that interferes with the 
playing of scheduled professional base-
ball games. 

Folks don’t agree on much around 
this place. But, I think we can all agree 
that baseball as we’ve known it, is in 
deep trouble. 

Billion dollar owners and multi-mil-
lion dollar players refusing to come to-
gether and do what’s right for the 
game. 

Steroid use rampant, according to an 
article in Sports Illustrated. 

And the best Senator DORGAN could 
get out of a June hearing from the 
Players Association Executive Director 
was for him to say ‘‘We’ll have a frank 
and open discussion’’ on the topic. 

But the big problem is that the play-
er’s labor contract expired last year 
and the negotiations on a new deal are 
going nowhere. 

There have been eight different labor 
agreements and each time there was a 
work stoppage. 

The last time the owners and players 
tried to renew their contract back in 
1994, it took a 232-day shutdown of the 
game, including canceling the World 
Series for the first time in 90 years, to 
finally get an agreement. 

Hall of Famer and U.S. Senator JIM 
BUNNING has an op-ed piece in this 
morning’s New York Times. He writes, 
‘‘The last strike nearly killed the 
game. I am afraid the next one will.’’ 

There are many problems. Only five 
out of thirty teams made a profit last 
season. That means 25 ended up in the 
red. The extreme ran from the Yankees 
collecting $217.8 million and the Mon-
treal Expos $9.8 million. 

The average player today, the aver-
age player, makes more than $2 million 
a year. 
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Ever since Abner Doubleday invented 

the game, a game is played until one 
team wins. That was part of the en-
chantment of the game: theoretically 
it could go on forever. Unless, that is, 
a commissioner calls it off and goes to 
dinner. 

Ever since baseball was declared as 
entertainment instead of a business in 
a 1922 Supreme Court decision that 
gave the owners exemptions from laws 
against collusion and other monopo-
listic activities, we have probably been 
headed to this day. These anti-trust ex-
emptions give owners tremendous 
power and any proposals to change it, 
like Rep. JOHN CONYERS tried to do not 
too long ago, have gone nowhere. 

And, we’re not proposing that today, 
I’m not even sure I’m for that. I happen 
to think that it would kill the minor 
leagues. 

And right now, these 160 teams are 
playing some of the purest baseball 
being played today. 

So what do we do? Here’s how I see it. 
What would any of us do if we saw a 

loved one, someone you grew up with 
and loved like a member of your fam-
ily, with a pistol in his hand, loaded 
with the safety off and aimed at their 
temple? 

What if you had only a few seconds 
before that close personal friend blew 
his brains out? I’d try to stop him. And 
I think you would too. I’d lurch for the 
pistol and try to take it away from him 
by whatever force necessary. I’d do just 
about anything to save his life. 

I could go on with this analogy, but 
I think you get the picture. 

For sixty summers I’ve followed the 
game of baseball. I live for the early 
days of February when the catchers 
and pitchers report for spring training. 

And when the World Series ends in 
the late fall, I might as well be hiber-
nating in a cave during the winter, or 
serving in the Senate, because my life 
is so empty. 

But, I digress. Back to saving the life 
of that good friend about to blow his 
brains out. 

That’s what this resolution attempts 
to do. 

Its purpose is to inject the Federal 
Government, with all its persuasive 
powers, into this dispute. Hopefully, 
with the end result of preventing the 
baseball players from striking and 
shutting down major league baseball. 

I want to save this game for those 
who love it as I do and for those who 
will come after us. I do not want to see 
our national pastime become our na-
tional once-upon-a-time.

f 

AMENDMENTS SUBMITTED AND 
PROPOSED 

SA 4313. Mr. DEWINE submitted an amend-
ment intended to be proposed by him to the 
bill S. 812, to amend the Federal Food, Drug, 
and Cosmetic Act to provide greater access 
to affordable pharmaceuticals; which was or-
dered to lie on the table. 

SA 4314. Mr. FEINGOLD submitted an 
amendment intended to be proposed to 
amendment SA 4309 proposed by Mr. GRAHAM 
(for himself, Mr. MILLER, Mr. KENNEDY, and 
Mr. CORZINE) to the bill (S. 812) supra; which 
was ordered to lie on the table. 

SA 4315. Mr. HAGEL (for himself, Mr. EN-
SIGN, Mr. LUGAR, Mr. GRAMM, Mr. INHOFE, 
Mr. SANTORUM, Mr. GREGG, Mr. FRIST, and 
Mr. NICKLES) proposed an amendment to 
amendment SA 4299 proposed by Mr. REID 
(for Mr. DORGAN (for himself, Mr. 
WELLSTONE, Mr. JEFFORDS, Ms. STABENOW, 
Ms. COLLINS, Mr. LEVIN, Mr. JOHNSON, Mr. 
MILLER, Mr. DURBIN, Mr. FEINGOLD, and Mr. 
HARKIN)) to the bill (S. 812) supra.

f 

TEXT OF AMENDMENTS 
SA 4313. Mr. DEWINE submitted an 

amendment intended to be proposed by 
him to the bill S. 812, to amend the 
Federal Food, Drug, and Cosmetic Act 
to provide greater access to affordable 
pharmaceuticals; which was ordered to 
lie on the table; as follows:

At the appropriate place, insert the fol-
lowing: 
TITLE ll—IMMUNOSUPPRESSIVE DRUG 

COVERAGE 
SEC. ll01. SHORT TITLE. 

This title may be cited as the ‘‘Immuno-
suppressive Drug Coverage Act of 2002’’. 
SEC. ll02. PROVISION OF APPROPRIATE COV-

ERAGE OF IMMUNOSUPPRESSIVE 
DRUGS UNDER THE MEDICARE PRO-
GRAM. 

(a) CONTINUED ENTITLEMENT TO IMMUNO-
SUPPRESSIVE DRUGS FOR KIDNEY TRANSPLANT 
RECIPIENTS.—

(1) IN GENERAL.—Section 226A(b)(2) of the 
Social Security Act (42 U.S.C. 426–1(b)(2)) is 
amended by inserting ‘‘(except for coverage 
of immunosuppressive drugs under section 
1861(s)(2)(J))’’ after ‘‘shall end’’. 

(2) APPLICATION.—In the case of an indi-
vidual whose eligibility for benefits under 
title XVIII of the Social Security Act (42 
U.S.C. 1395 et seq.) has ended except for the 
coverage of immunosuppressive drugs by rea-
son of the amendment made by paragraph 
(1), the following rules shall apply: 

(A) The individual shall be deemed to be 
enrolled in part B of the original medicare 
fee-for-service program under title XVIII of 
the Social Security Act (42 U.S.C. 1395j et 
seq.) for purposes of receiving coverage of 
such drugs. 

(B) The individual shall be responsible for 
the full part B premium under section 1839 of 
such Act (42 U.S.C. 1395r) in order to receive 
such coverage. 

(C) The provision of such drugs shall be 
subject to the application of—

(i) the part B deductible under section 
1833(b) of such Act (42 U.S.C. 1395l(b)); and 

(ii) the coinsurance amount applicable for 
such drugs (as determined under such part 
B). 

(D) If the individual is an inpatient of a 
hospital or other entity, the individual is en-
titled to receive coverage of such drugs 
under such part B. 

(3) ESTABLISHMENT OF PROCEDURES IN 
ORDER TO IMPLEMENT COVERAGE.—The Sec-
retary of Health and Human Services shall 
establish procedures for—

(A) identifying beneficiaries that are enti-
tled to coverage of immunosuppressive drugs 
by reason of the amendment made by para-
graph (1); and 

(B) distinguishing such beneficiaries from 
beneficiaries that are enrolled under part B 
of title XVIII of the Social Security Act for 
the complete package of benefits under such 
part. 

(4) TECHNICAL AMENDMENT.—Subsection (c) 
of section 226A (42 U.S.C. 426–1), as added by 
section 201(a)(3)(D)(ii) of the Social Security 
Independence and Program Improvements 
Act of 1994 (Public Law 103–296; 108 Stat. 
1497), is redesignated as subsection (d). 

(b) EXTENSION OF SECONDARY PAYER RE-
QUIREMENTS FOR ESRD BENEFICIARIES.—Sec-

tion 1862(b)(1)(C) of the Social Security Act 
(42 U.S.C. 1395y(b)(1)(C)) is amended by add-
ing at the end the following new sentence: 
‘‘With regard to immunosuppressive drugs 
furnished on or after the date of enactment 
of the Immunosuppressive Drugs Coverage 
Act of 2002, this subparagraph shall be ap-
plied without regard to any time limita-
tion.’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to drugs 
furnished on or after the date of enactment 
of this Act. 

SEC. ll03. PLANS REQUIRED TO MAINTAIN COV-
ERAGE OF IMMUNOSUPPRESSIVE 
DRUGS. 

(a) APPLICATION TO CERTAIN HEALTH INSUR-
ANCE COVERAGE.—

(1) IN GENERAL.—Subpart 2 of part A of 
title XXVII of the Public Health Service Act 
(42 U.S.C. 300gg–4 et seq.) is amended by add-
ing at the end the following: 

‘‘SEC. 2707. COVERAGE OF IMMUNOSUPPRESSIVE 
DRUGS. 

‘‘A group health plan (and a health insur-
ance issuer offering health insurance cov-
erage in connection with a group health 
plan) shall provide coverage of immuno-
suppressive drugs that is at least as com-
prehensive as the coverage provided by such 
plan or issuer on the day before the date of 
enactment of the Immunosuppressive Drug 
Coverage Act of 2002, and such requirement 
shall be deemed to be incorporated into this 
section.’’. 

(2) CONFORMING AMENDMENT.—Section 
2721(b)(2)(A) of the Public Health Service Act 
(42 U.S.C. 300gg–21(b)(2)(A)) is amended by in-
serting ‘‘(other than section 2707)’’ after ‘‘re-
quirements of such subparts’’. 

(b) APPLICATION TO GROUP HEALTH PLANS 
AND GROUP HEALTH INSURANCE COVERAGE 
UNDER THE EMPLOYEE RETIREMENT INCOME 
SECURITY ACT OF 1974.—

(1) IN GENERAL.—Subpart B of part 7 of sub-
title B of title I of the Employee Retirement 
Income Security Act of 1974 (29 U.S.C. 1185 et 
seq.) is amended by adding at the end the fol-
lowing new section: 

‘‘SEC. 714. COVERAGE OF IMMUNOSUPPRESSIVE 
DRUGS. 

‘‘A group health plan (and a health insur-
ance issuer offering health insurance cov-
erage in connection with a group health 
plan) shall provide coverage of immuno-
suppressive drugs that is at least as com-
prehensive as the coverage provided by such 
plan or issuer on the day before the date of 
enactment of the Immunosuppressive Drug 
Coverage Act of 2002, and such requirement 
shall be deemed to be incorporated into this 
section.’’. 

(2) CONFORMING AMENDMENTS.—
(A) Section 732(a) of the Employee Retire-

ment Income Security Act of 1974 (29 U.S.C. 
1185(a)) is amended by striking ‘‘section 711’’ 
and inserting ‘‘sections 711 and 714’’. 

(B) The table of contents in section 1 of the 
Employee Retirement Income Security Act 
of 1974 is amended by inserting after the 
item relating to section 713 the following 
new item:

‘‘Sec. 714. Coverage of Immunosuppressive 
drugs.’’.

(c) APPLICATION TO GROUP HEALTH PLANS 
UNDER THE INTERNAL REVENUE CODE OF 
1986.—Subchapter B of chapter 100 of the In-
ternal Revenue Code of 1986 is amended—

(1) in the table of sections, by inserting 
after the item relating to section 9812 the 
following new item:

‘‘Sec. 9813. Coverage of immunosuppressive 
drugs.’’;
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and 

(2) by inserting after section 9812 the fol-
lowing: 
‘‘SEC. 9813. COVERAGE OF IMMUNOSUPPRESSIVE 

DRUGS. 
‘‘A group health plan shall provide cov-

erage of immunosuppressive drugs that is at 
least as comprehensive as the coverage pro-
vided by such plan on the day before the date 
of enactment of the Immunosuppressive 
Drug Coverage Act of 2002, and such require-
ment shall be deemed to be incorporated into 
this section.’’. 

(d) EFFECTIVE DATE.—The amendments 
made by this section shall apply to plan 
years beginning on or after January 1, 2003.

SA 4314. Mr. FEINGOLD submitted 
an amendment intended to be proposed 
to amendment SA 4309 proposed by Mr. 
GRAHAM (for himself and Mr. MILLER, 
Mr. KENNEDY, and Mr. CORZINE) to the 
bill (S. 812) to amend the Federal Food, 
Drug, and Cosmetic Act to provide 
greater access to affordable pharma-
ceuticals; which was ordered to lie on 
the table; as follows: 

Strike paragraph (2) of section 1860K(c) of 
the Social Security Act (as proposed to be 
added by section 202(a) of the amendment) 
and insert the following:

‘‘(2) BUDGET NEUTRALITY.—Notwith-
standing any other provision of this Act, this 
title, and the amendments made by the 
Medicare Outpatient Prescription Drug Act 
of 2002, shall take effect on the date of enact-
ment of an Act that raises Federal revenues 
or reduces Federal spending by an amount 
sufficient to offset the Federal budgetary 
cost of implementing this title.’’.

SA 4315. Mr. HAGEL (for himself, Mr. 
ENSIGN, Mr. LUGAR, Mr. GRAMM, Mr. 
INHOFE, Mr. SANTORUM, Mr. GREGG, Mr. 
FRIST, and Mr. NICKLES) proposed an 
amendment to amendment SA 4299 pro-
posed by Mr. REID (for Mr. DORGAN (for 
himself, Mr. WELLSTONE, Mr. JEF-
FORDS, Ms. STABENOW, Ms. COLLINS, Mr. 
LEVIN, Mr. JOHNSON, Mr. MILLER, Mr. 
DURBIN, Mr. FEINGOLD, and Mr. HAR-
KIN)) to the bill (S. 812) to amend the 
Federal Food, Drug, and Cosmetic Act 
to provide greater access to affordable 
pharmaceuticals; as follows:

Strike the last word, and insert the fol-
lowing: 
TITLEll—VOLUNTARY MEDICARE OUT-

PATIENT PRESCRIPTION DRUG DIS-
COUNT AND SECURITY PROGRAM 

SEC. ll00. SHORT TITLE; TABLE OF CONTENTS. 
(a) SHORT TITLE.—This title may be cited 

as the ‘‘Medicare Rx Drug Discount and Se-
curity Act of 2002’’. 

(b) TABLE OF CONTENTS.—The table of con-
tents of this title is as follows:
Sec. ll00. Short title; table of contents. 
Sec. ll01. Voluntary Medicare Outpatient 

Prescription Drug Discount and 
Security Program. 

‘‘PART D—VOLUNTARY MEDICARE OUTPATIENT 
PRESCRIPTION DRUG DISCOUNT AND SECU-
RITY PROGRAM 

‘‘Sec. 1860. Definitions. 
‘‘Sec. 1860A. Establishment of program. 
‘‘Sec. 1860B. Enrollment. 
‘‘Sec. 1860C. Providing enrollment and 

coverage information to bene-
ficiaries. 

‘‘Sec. 1860D. Enrollee protections. 
‘‘Sec. 1860E. Annual enrollment fee. 
‘‘Sec. 1860F. Benefits under the program. 
‘‘Sec. 1860G. Requirements for entities 

to provide prescription drug 
coverage. 

‘‘Sec. 1860H. Payments to eligible enti-
ties for administering the cata-
strophic benefit. 

‘‘Sec. 1860I. Determination of income 
levels. 

‘‘Sec. 1860J. Appropriations. 
‘‘Sec. 1860K. Medicare Competition and 

Prescription Drug Advisory 
Board.’’. 

Sec. ll02. Administration of Voluntary 
Medicare Outpatient Prescrip-
tion Drug Discount and Secu-
rity Program. 

Sec. ll03. Exclusion of part D costs from 
determination of part B month-
ly premium. 

Sec. ll04. Medigap revisions.
SEC. ll01. VOLUNTARY MEDICARE OUTPATIENT 

PRESCRIPTION DRUG DISCOUNT 
AND SECURITY PROGRAM. 

(a) ESTABLISHMENT OF PROGRAM.—Title 
XVIII of the Social Security Act (42 U.S.C. 
1395 et seq.) is amended— 

(1) by redesignating part D as part E; and 
(2) by inserting after part C the following 

new part: 
‘‘PART D—VOLUNTARY MEDICARE OUTPATIENT 

PRESCRIPTION DRUG DISCOUNT AND SECU-
RITY PROGRAM 

‘‘DEFINITIONS 
‘‘SEC. 1860. In this part: 
‘‘(1) COVERED OUTPATIENT DRUG.—
‘‘(A) IN GENERAL.—Except as provided in 

this paragraph, the term ‘covered outpatient 
drug’ means—

‘‘(i) a drug that may be dispensed only 
upon a prescription and that is described in 
subparagraph (A)(i) or (A)(ii) of section 
1927(k)(2); or 

‘‘(ii) a biological product described in 
clauses (i) through (iii) of subparagraph (B) 
of such section or insulin described in sub-
paragraph (C) of such section,

and such term includes a vaccine licensed 
under section 351 of the Public Health Serv-
ice Act and any use of a covered outpatient 
drug for a medically accepted indication (as 
defined in section 1927(k)(6)). 

‘‘(B) EXCLUSIONS.—
‘‘(i) IN GENERAL.—Such term does not in-

clude drugs or classes of drugs, or their med-
ical uses, which may be excluded from cov-
erage or otherwise restricted under section 
1927(d)(2), other than subparagraph (E) there-
of (relating to smoking cessation agents), or 
under section 1927(d)(3). 

‘‘(ii) AVOIDANCE OF DUPLICATE COVERAGE.—
A drug prescribed for an individual that 
would otherwise be a covered outpatient 
drug under this part shall not be so consid-
ered if payment for such drug is available 
under part A or B for an individual entitled 
to benefits under part A and enrolled under 
part B. 

‘‘(C) APPLICATION OF FORMULARY RESTRIC-
TIONS.—A drug prescribed for an individual 
that would otherwise be a covered outpatient 
drug under this part shall not be so consid-
ered under a plan if the plan excludes the 
drug under a formulary and such exclusion is 
not successfully appealed under section 
1860D(a)(4)(B). 

‘‘(D) APPLICATION OF GENERAL EXCLUSION 
PROVISIONS.—A prescription drug discount 
card plan or Medicare+Choice plan may ex-
clude from qualified prescription drug cov-
erage any covered outpatient drug—

‘‘(i) for which payment would not be made 
if section 1862(a) applied to part D; or 

‘‘(ii) which are not prescribed in accord-
ance with the plan or this part. 
Such exclusions are determinations subject 
to reconsideration and appeal pursuant to 
section 1860D(a)(4). 

‘‘(2) ELIGIBLE BENEFICIARY.—The term ‘eli-
gible beneficiary’ means an individual who 
is—

‘‘(A) eligible for benefits under part A or 
enrolled under part B; and 

‘‘(B) not eligible for prescription drug cov-
erage under a State plan under the medicaid 
program under title XIX. 

‘‘(3) ELIGIBLE ENTITY.—The term ‘eligible 
entity’ means any— 

‘‘(A) pharmaceutical benefit management 
company; 

‘‘(B) wholesale pharmacy delivery system; 
‘‘(C) retail pharmacy delivery system; 
‘‘(D) insurer (including any issuer of a 

medicare supplemental policy under section 
1882); 

‘‘(E) Medicare+Choice organization; 
‘‘(F) State (in conjunction with a pharma-

ceutical benefit management company); 
‘‘(G) employer-sponsored plan; 
‘‘(H) other entity that the Secretary deter-

mines to be appropriate to provide benefits 
under this part; or 

‘‘(I) combination of the entities described 
in subparagraphs (A) through (H). 

‘‘(4) OUT-OF-POCKET EXPENSES.—The term 
‘out-of-pocket expenses’ means only those 
expenses for covered outpatient drugs that 
are incurred by the eligible beneficiary using 
a card approved by the Secretary under this 
part that are paid by that beneficiary and for 
which the beneficiary is not reimbursed 
(through insurance or otherwise) by another 
person. 

‘‘(5) POVERTY LINE.—The term ‘poverty 
line’ means the income official poverty line 
(as defined by the Office of Management and 
Budget, and revised annually in accordance 
with section 673(2) of the Omnibus Budget 
Reconciliation Act of 1981) applicable to a 
family of the size involved. 

‘‘(6) SECRETARY.—The term ‘Secretary’ 
means the Secretary of Health and Human 
Services, acting through the Administrator 
of the Centers for Medicare & Medicaid Serv-
ices. 

‘‘ESTABLISHMENT OF PROGRAM 
‘‘SEC. 1860A. (a) PROVISION OF BENEFIT.—

The Secretary shall establish a Medicare 
Outpatient Prescription Drug Discount and 
Security Program under which the Secretary 
endorses prescription drug card plans offered 
by eligible entities in which eligible bene-
ficiaries may voluntarily enroll and receive 
benefits under this part. 

‘‘(b) ENDORSEMENT OF PRESCRIPTION DRUG 
DISCOUNT CARD PLANS.—

‘‘(1) IN GENERAL.—The Secretary shall en-
dorse a prescription drug card plan offered 
by an eligible entity with a contract under 
this part if the eligible entity meets the re-
quirements of this part with respect to that 
plan. 

‘‘(2) NATIONAL PLANS.—In addition to other 
types of plans, the Secretary may endorse 
national prescription drug plans under para-
graph (1). 

‘‘(c) VOLUNTARY NATURE OF PROGRAM.—
Nothing in this part shall be construed as re-
quiring an eligible beneficiary to enroll in 
the program under this part. 

‘‘(d) FINANCING.—The costs of providing 
benefits under this part shall be payable 
from the Federal Supplementary Medical In-
surance Trust Fund established under sec-
tion 1841. 

‘‘ENROLLMENT 
‘‘SEC. 1860B. (a) ENROLLMENT UNDER PART 

D.—
‘‘(1) ESTABLISHMENT OF PROCESS.—
‘‘(A) IN GENERAL.—The Secretary shall es-

tablish a process through which an eligible 
beneficiary (including an eligible beneficiary 
enrolled in a Medicare+Choice plan offered 
by a Medicare+Choice organization) may 
make an election to enroll under this part. 
Except as otherwise provided in this sub-
section, such process shall be similar to the 
process for enrollment under part B under 
section 1837. 
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‘‘(B) REQUIREMENT OF ENROLLMENT.—An el-

igible beneficiary must enroll under this 
part in order to be eligible to receive the 
benefits under this part. 

‘‘(2) ENROLLMENT PERIODS.—
‘‘(A) IN GENERAL.—Except as provided in 

this paragraph, an eligible beneficiary may 
not enroll in the program under this part 
during any period after the beneficiary’s ini-
tial enrollment period under part B (as de-
termined under section 1837). 

‘‘(B) SPECIAL ENROLLMENT PERIOD.—In the 
case of eligible beneficiaries that have re-
cently lost eligibility for prescription drug 
coverage under a State plan under the med-
icaid program under title XIX, the Secretary 
shall establish a special enrollment period in 
which such beneficiaries may enroll under 
this part. 

‘‘(C) OPEN ENROLLMENT PERIOD IN 2003 FOR 
CURRENT BENEFICIARIES.—The Secretary shall 
establish a period, which shall begin on the 
date on which the Secretary first begins to 
accept elections for enrollment under this 
part, during which any eligible beneficiary 
may—

‘‘(i) enroll under this part; or 
‘‘(ii) enroll or reenroll under this part after 

having previously declined or terminated 
such enrollment. 

‘‘(3) PERIOD OF COVERAGE.—
‘‘(A) IN GENERAL.—Except as provided in 

subparagraph (B), an eligible beneficiary’s 
coverage under the program under this part 
shall be effective for the period provided 
under section 1838, as if that section applied 
to the program under this part. 

‘‘(B) ENROLLMENT DURING OPEN AND SPECIAL 
ENROLLMENT.—An eligible beneficiary who 
enrolls under the program under this part 
under subparagraph (B) or (C) of paragraph 
(2) shall be entitled to the benefits under this 
part beginning on the first day of the month 
following the month in which such enroll-
ment occurs. 

‘‘(4) PART D COVERAGE TERMINATED BY TER-
MINATION OF COVERAGE UNDER PARTS A AND B 
OR ELIGIBILITY FOR MEDICAL ASSISTANCE.—

‘‘(A) IN GENERAL.—In addition to the 
causes of termination specified in section 
1838, the Secretary shall terminate an indi-
vidual’s coverage under this part if the indi-
vidual is—

‘‘(i) no longer enrolled in part A or B; or 
‘‘(ii) eligible for prescription drug coverage 

under a State plan under the medicaid pro-
gram under title XIX. 

‘‘(B) EFFECTIVE DATE.—The termination de-
scribed in subparagraph (A) shall be effective 
on the effective date of—

‘‘(i) the termination of coverage under part 
A or (if later) under part B; or 

‘‘(ii) the coverage under title XIX. 
‘‘(b) ENROLLMENT WITH ELIGIBLE ENTITY.—
‘‘(1) PROCESS.—The Secretary shall estab-

lish a process through which an eligible ben-
eficiary who is enrolled under this part shall 
make an annual election to enroll in a pre-
scription drug card plan offered by an eligi-
ble entity that has been awarded a contract 
under this part and serves the geographic 
area in which the beneficiary resides. 

‘‘(2) ELECTION PERIODS.—
‘‘(A) IN GENERAL.—Except as provided in 

this paragraph, the election periods under 
this subsection shall be the same as the cov-
erage election periods under the 
Medicare+Choice program under section 
1851(e), including—

‘‘(i) annual coordinated election periods; 
and 

‘‘(ii) special election periods.

In applying the last sentence of section 
1851(e)(4) (relating to discontinuance of a 
Medicare+Choice election during the first 
year of eligibility) under this subparagraph, 
in the case of an election described in such 

section in which the individual had elected 
or is provided qualified prescription drug 
coverage at the time of such first enroll-
ment, the individual shall be permitted to 
enroll in a prescription drug card plan under 
this part at the time of the election of cov-
erage under the original fee-for-service plan. 

‘‘(B) INITIAL ELECTION PERIODS.—
‘‘(i) INDIVIDUALS CURRENTLY COVERED.—In 

the case of an individual who is entitled to 
benefits under part A or enrolled under part 
B as of November 1, 2003, there shall be an 
initial election period of 6 months beginning 
on that date. 

‘‘(ii) INDIVIDUAL COVERED IN FUTURE.—In 
the case of an individual who is first entitled 
to benefits under part A or enrolled under 
part B after such date, there shall be an ini-
tial election period which is the same as the 
initial enrollment period under section 
1837(d). 

‘‘(C) ADDITIONAL SPECIAL ELECTION PERI-
ODS.—The Administrator shall establish spe-
cial election periods—

‘‘(i) in cases of individuals who have and 
involuntarily lose prescription drug coverage 
described in paragraph (3); 

‘‘(ii) in cases described in section 1837(h) 
(relating to errors in enrollment), in the 
same manner as such section applies to part 
B; and 

‘‘(iii) in the case of an individual who 
meets such exceptional conditions (including 
conditions provided under section 
1851(e)(4)(D)) as the Secretary may provide. 

‘‘(D) ENROLLMENT WITH ONE PLAN ONLY.—
The rules established under subparagraph (B) 
shall ensure that an eligible beneficiary may 
only enroll in 1 prescription drug card plan 
offered by an eligible entity for a year. 

‘‘(3) MEDICARE+CHOICE ENROLLEES.—An eli-
gible beneficiary who is enrolled under this 
part and enrolled in a Medicare+Choice plan 
offered by a Medicare+Choice organization 
must enroll in a prescription drug discount 
card plan offered by an eligible entity in 
order to receive benefits under this part. The 
beneficiary may elect to receive such bene-
fits through the Medicare+Choice organiza-
tion in which the beneficiary is enrolled if 
the organization has been awarded a con-
tract under this part. 

‘‘(4) CONTINUOUS PRESCRIPTION DRUG COV-
ERAGE.—An individual is considered for pur-
poses of this part to be maintaining contin-
uous prescription drug coverage on and after 
the date the individual first qualifies to elect 
prescription drug coverage under this part if 
the individual establishes that as of such 
date the individual is covered under any of 
the following prescription drug coverage and 
before the date that is the last day of the 63-
day period that begins on the date of termi-
nation of the particular prescription drug 
coverage involved (regardless of whether the 
individual subsequently obtains any of the 
following prescription drug coverage): 

‘‘(A) COVERAGE UNDER PRESCRIPTION DRUG 
CARD PLAN OR MEDICARE+CHOICE PLAN.—Pre-
scription drug coverage under a prescription 
drug card plan under this part or under a 
Medicare+Choice plan. 

‘‘(B) MEDICAID PRESCRIPTION DRUG COV-
ERAGE.—Prescription drug coverage under a 
medicaid plan under title XIX, including 
through the Program of All-inclusive Care 
for the Elderly (PACE) under section 1934, 
through a social health maintenance organi-
zation (referred to in section 4104(c) of the 
Balanced Budget Act of 1997), or through a 
Medicare+Choice project that demonstrates 
the application of capitation payment rates 
for frail elderly medicare beneficiaries 
through the use of a interdisciplinary team 
and through the provision of primary care 
services to such beneficiaries by means of 
such a team at the nursing facility involved. 

‘‘(C) PRESCRIPTION DRUG COVERAGE UNDER 
GROUP HEALTH PLAN.—Any outpatient pre-
scription drug coverage under a group health 
plan, including a health benefits plan under 
the Federal Employees Health Benefit Plan 
under chapter 89 of title 5, United States 
Code, and a qualified retiree prescription 
drug plan (as defined by the Secretary), but 
only if (subject to subparagraph (E)(ii)) the 
coverage provides benefits at least equiva-
lent to the benefits under a prescription drug 
card plan under this part. 

‘‘(D) PRESCRIPTION DRUG COVERAGE UNDER 
CERTAIN MEDIGAP POLICIES.—Coverage under 
a medicare supplemental policy under sec-
tion 1882 that provides benefits for prescrip-
tion drugs (whether or not such coverage 
conforms to the standards for packages of 
benefits under section 1882(p)(1)) and if (sub-
ject to subparagraph (E)(ii)) the coverage 
provides benefits at least equivalent to the 
benefits under a prescription drug card plan 
under this part. 

‘‘(E) STATE PHARMACEUTICAL ASSISTANCE 
PROGRAM.—Coverage of prescription drugs 
under a State pharmaceutical assistance pro-
gram, but only if (subject to subparagraph 
(E)(ii)) the coverage provides benefits at 
least equivalent to the benefits under a pre-
scription drug card plan under this part. 

‘‘(F) VETERANS’ COVERAGE OF PRESCRIPTION 
DRUGS.—Coverage of prescription drugs for 
veterans under chapter 17 of title 38, United 
States Code, but only if (subject to subpara-
graph (E)(ii)) the coverage provides benefits 
at least equivalent to the benefits under a 
prescription drug card plan under this part.

For purposes of carrying out this paragraph, 
the certifications of the type described in 
sections 2701(e) of the Public Health Service 
Act and in section 9801(e) of the Internal 
Revenue Code of 1986 shall also include a 
statement for the period of coverage of 
whether the individual involved had pre-
scription drug coverage described in this 
paragraph. 

‘‘(5) COMPETITION.—Each eligible entity 
with a contract under this part shall com-
pete for the enrollment of beneficiaries in a 
prescription drug card plan offered by the en-
tity on the basis of discounts, formularies, 
pharmacy networks, and other services pro-
vided for under the contract. 

‘‘PROVIDING ENROLLMENT AND COVERAGE 
INFORMATION TO BENEFICIARIES 

‘‘SEC. 1860C. (a) ACTIVITIES.—The Secretary 
shall provide for activities under this part in 
the manner described in (and in coordination 
with) section 1851(d) to broadly disseminate 
information to eligible beneficiaries (and 
prospective eligible beneficiaries) regarding 
enrollment under this part and the prescrip-
tion drug card plans offered by eligible enti-
ties with a contract under this part. 

‘‘(b) SPECIAL RULE FOR FIRST ENROLLMENT 
UNDER THE PROGRAM.—To the extent prac-
ticable, the activities described in subsection 
(a) shall ensure that eligible beneficiaries 
are provided with such information at least 
60 days prior to the first enrollment period 
described in section 1860B(c). 

‘‘ENROLLEE PROTECTIONS 

‘‘SEC. 1860D. (a) REQUIREMENTS FOR ALL EL-
IGIBLE ENTITIES.—Each eligible entity shall 
meet the following requirements: 

‘‘(1) GUARANTEED ISSUANCE AND NON-
DISCRIMINATION.—

‘‘(A) GUARANTEED ISSUANCE.—
‘‘(i) IN GENERAL.—An eligible beneficiary 

who is eligible to enroll in a prescription 
drug card plan offered by an eligible entity 
under section 1860B(b) for prescription drug 
coverage under this part at a time during 
which elections are accepted under this part 
with respect to the coverage shall not be de-
nied enrollment based on any health status-
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related factor (described in section 2702(a)(1) 
of the Public Health Service Act) or any 
other factor. 

‘‘(ii) MEDICARE+CHOICE LIMITATIONS PER-
MITTED.—The provisions of paragraphs (2) 
and (3) (other than subparagraph (C)(i), relat-
ing to default enrollment) of section 1851(g) 
(relating to priority and limitation on termi-
nation of election) shall apply to eligible en-
tities under this subsection. 

‘‘(B) NONDISCRIMINATION.—An eligible enti-
ty offering prescription drug coverage under 
this part shall not establish a service area in 
a manner that would discriminate based on 
health or economic status of potential en-
rollees. 

‘‘(2) GRIEVANCE MECHANISM, COVERAGE DE-
TERMINATIONS, AND RECONSIDERATIONS.—

‘‘(A) IN GENERAL.—With respect to the ben-
efit under this part, each eligible entity of-
fering a prescription drug card plan shall 
provide meaningful procedures for hearing 
and resolving grievances between the organi-
zation (including any entity or individual 
through which the eligible entity provides 
covered benefits) and enrollees with prescrip-
tion drug card plans of the eligible entity 
under this part in accordance with section 
1852(f). 

‘‘(B) APPLICATION OF COVERAGE DETERMINA-
TION AND RECONSIDERATION PROVISIONS.—Each 
eligible entity shall meet the requirements 
of paragraphs (1) through (3) of section 
1852(g) with respect to covered benefits under 
the prescription drug card plan it offers 
under this part in the same manner as such 
requirements apply to a Medicare+Choice or-
ganization with respect to benefits it offers 
under a Medicare+Choice plan under part C. 

‘‘(C) REQUEST FOR REVIEW OF TIERED FOR-
MULARY DETERMINATIONS.—In the case of a 
prescription drug card plan offered by an eli-
gible entity that provides for tiered cost-
sharing for drugs included within a for-
mulary and provides lower cost-sharing for 
preferred drugs included within the for-
mulary, an individual who is enrolled in the 
plan may request coverage of a nonpreferred 
drug under the terms applicable for preferred 
drugs if the prescribing physician determines 
that the preferred drug for treatment of the 
same condition is not as effective for the in-
dividual or has adverse effects for the indi-
vidual. 

‘‘(3) APPEALS.—
‘‘(A) IN GENERAL.—Subject to subparagraph 

(B), each eligible entity offering a prescrip-
tion drug card plan shall meet the require-
ments of paragraphs (4) and (5) of section 
1852(g) with respect to drugs not included on 
any formulary in the same manner as such 
requirements apply to a Medicare+Choice or-
ganization with respect to benefits it offers 
under a Medicare+Choice plan under part C. 

‘‘(B) FORMULARY DETERMINATIONS.—An in-
dividual who is enrolled in a prescription 
drug card plan offered by an eligible entity 
may appeal to obtain coverage under this 
part for a covered outpatient drug that is not 
on a formulary of the eligible entity if the 
prescribing physician determines that the 
formulary drug for treatment of the same 
condition is not as effective for the indi-
vidual or has adverse effects for the indi-
vidual. 

‘‘(4) CONFIDENTIALITY AND ACCURACY OF EN-
ROLLEE RECORDS.—Each eligible entity offer-
ing a prescription drug discount card plan 
shall meet the requirements of the Health 
Insurance Portability and Accountability 
Act of 1996. 

‘‘(b) DISCLOSURE OF INFORMATION.—
‘‘(1) INFORMATION.—
‘‘(A) GENERAL INFORMATION.—Each eligible 

entity with a contract under this part to pro-
vide a prescription drug discount card plan 
shall disclose, in a clear, accurate, and 
standardized form to each eligible bene-

ficiary enrolled in a prescription drug dis-
count card program offered by such entity 
under this part at the time of enrollment 
and at least annually thereafter, the infor-
mation described in section 1852(c)(1) relat-
ing to such prescription drug coverage. 

‘‘(B) SPECIFIC INFORMATION.—In addition to 
the information described in subparagraph 
(A), each eligible entity with a contract 
under this part shall disclose the following: 

‘‘(i) How enrollees will have access to cov-
ered outpatient drugs, including access to 
such drugs through pharmacy networks. 

‘‘(ii) How any formulary used by the eligi-
ble entity functions. 

‘‘(iii) Information on grievance and appeals 
procedures. 

‘‘(iv) Information on enrollment fees and 
prices charged to the enrollee for covered 
outpatient drugs. 

‘‘(v) Any other information that the Sec-
retary determines is necessary to promote 
informed choices by eligible beneficiaries 
among eligible entities. 

‘‘(2) DISCLOSURE UPON REQUEST OF GENERAL 
COVERAGE, UTILIZATION, AND GRIEVANCE IN-
FORMATION.—Upon request of an eligible ben-
eficiary, the eligible entity shall provide the 
information described in paragraph (3) to 
such beneficiary. 

‘‘(3) RESPONSE TO BENEFICIARY QUESTIONS.—
Each eligible entity offering a prescription 
drug discount card plan under this part shall 
have a mechanism for providing specific in-
formation to enrollees upon request. The en-
tity shall make available, through an Inter-
net website and, upon request, in writing, in-
formation on specific changes in its for-
mulary. 

‘‘(c) ELIGIBLE ENTITIES OFFERING A DIS-
COUNT CARD PROGRAM.—If an eligible entity 
offers a discount card program under this 
part, in addition to the requirements under 
subsection (a), the entity shall meet the fol-
lowing requirements: 

‘‘(1) ACCESS TO COVERED BENEFITS.—
‘‘(A) ASSURING PHARMACY ACCESS.—
‘‘(i) IN GENERAL.—The eligible entity offer-

ing the prescription drug discount card plan 
shall secure the participation in its network 
of a sufficient number of pharmacies that 
dispense (other than by mail order) drugs di-
rectly to patients to ensure convenient ac-
cess (as determined by the Secretary and in-
cluding adequate emergency access) for en-
rolled beneficiaries, in accordance with 
standards established under section 
1860D(a)(2) that ensure such convenient ac-
cess. 

‘‘(ii) USE OF POINT-OF-SERVICE SYSTEM.—
Each eligible entity offering a prescription 
drug discount card plan shall establish an 
optional point-of-service method of oper-
ation under which—

‘‘(I) the plan provides access to any or all 
pharmacies that are not participating phar-
macies in its network; and 

‘‘(II) discounts under the plan may not be 
available.

The additional costs resulting from the inap-
plicability of discounts under subclause (II) 
shall not be counted as out-of-pocket ex-
penses for purposes of section 1860F(b). 

‘‘(B) USE OF STANDARDIZED TECHNOLOGY.—
‘‘(i) IN GENERAL.—Each eligible entity of-

fering a prescription drug discount card plan 
shall issue (and reissue, as appropriate) such 
a card (or other technology) that may be 
used by an enrolled beneficiary to assure ac-
cess to negotiated prices under section 
1860F(a) for the purchase of prescription 
drugs for which coverage is not otherwise 
provided under the prescription drug dis-
count card plan. 

‘‘(ii) STANDARDS.—The Secretary shall pro-
vide for the development of national stand-
ards relating to a standardized format for 

the card or other technology referred to in 
clause (i). Such standards shall be compat-
ible with standards established under part C 
of title XI. 

‘‘(C) REQUIREMENTS ON DEVELOPMENT AND 
APPLICATION OF FORMULARIES.—If an eligible 
entity that offers a prescription drug dis-
count card plan uses a formulary, the fol-
lowing requirements must be met: 

‘‘(i) PHARMACY AND THERAPEUTIC (P&T) COM-
MITTEE.—The eligible entity must establish a 
pharmacy and therapeutic committee that 
develops and reviews the formulary. Such 
committee shall include at least 1 physician 
and at least 1 pharmacist both with expertise 
in the care of elderly or disabled persons and 
a majority of its members shall consist of in-
dividuals who are a physician or a practicing 
pharmacist (or both). 

‘‘(ii) FORMULARY DEVELOPMENT.—In devel-
oping and reviewing the formulary, the com-
mittee shall base clinical decisions on the 
strength of scientific evidence and standards 
of practice, including assessing peer-re-
viewed medical literature, such as random-
ized clinical trials, pharmacoeconomic stud-
ies, outcomes research data, and such other 
information as the committee determines to 
be appropriate. 

‘‘(iii) INCLUSION OF DRUGS IN ALL THERA-
PEUTIC CATEGORIES.—The formulary must in-
clude drugs within each therapeutic category 
and class of covered outpatient drugs (al-
though not necessarily for all drugs within 
such categories and classes). 

‘‘(iv) PROVIDER EDUCATION.—The com-
mittee shall establish policies and proce-
dures to educate and inform health care pro-
viders concerning the formulary. 

‘‘(v) NOTICE BEFORE REMOVING DRUGS FROM 
FORMULARY.—Any removal of a drug from a 
formulary shall take effect only after appro-
priate notice is made available to bene-
ficiaries and physicians. 

‘‘(vi) GRIEVANCES AND APPEALS RELATING TO 
APPLICATION OF FORMULARIES.—For provi-
sions relating to grievances and appeals of 
coverage, see paragraphs (2) and (3) of sec-
tion 1860D(a). 

‘‘(D) FRAUD, ABUSE, AND WASTE CONTROL.—
The committee shall establish a program to 
control fraud, abuse, and waste. 

‘‘(2) COST AND UTILIZATION MANAGEMENT; 
QUALITY ASSURANCE; MEDICATION THERAPY 
MANAGEMENT PROGRAM.—

‘‘(A) IN GENERAL.—Each eligible entity of-
fering a prescription drug discount card plan 
may have in place with respect to covered 
outpatient drugs—

‘‘(i) an effective cost and drug utilization 
management program, including medically 
appropriate incentives to use generic drugs 
and therapeutic interchange, when appro-
priate; and 

‘‘(ii) quality assurance measures and sys-
tems to reduce medical errors and adverse 
drug interactions, including a medication 
therapy management program described in 
subparagraph (B).

Nothing in this section shall be construed as 
impairing an eligible entity from applying 
cost management tools (including differen-
tial payments) under all methods of oper-
ation. 

‘‘(B) MEDICATION THERAPY MANAGEMENT 
PROGRAM.—

‘‘(i) IN GENERAL.—A medication therapy 
management program described in this para-
graph is a program of drug therapy manage-
ment and medication administration that is 
designed to ensure, with respect to bene-
ficiaries with chronic diseases (such as dia-
betes, asthma, hypertension, and congestive 
heart failure) or multiple prescriptions, that 
covered outpatient drugs under the prescrip-
tion drug discount card plan are appro-
priately used to achieve therapeutic goals 
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and reduce the risk of adverse events, includ-
ing adverse drug interactions. 

‘‘(ii) ELEMENTS.—Such program may in-
clude—

‘‘(I) enhanced beneficiary understanding of 
such appropriate use through beneficiary 
education, counseling, and other appropriate 
means; 

‘‘(II) increased beneficiary adherence with 
prescription medication regimens through 
medication refill reminders, special pack-
aging, and other appropriate means; and 

‘‘(III) detection of patterns of overuse and 
underuse of prescription drugs. 

‘‘(iii) DEVELOPMENT OF PROGRAM IN CO-
OPERATION WITH LICENSED PHARMACISTS.—The 
program shall be developed in cooperation 
with licensed pharmacists and physicians. 

‘‘(iv) CONSIDERATIONS IN PHARMACY FEES.—
Each eligible entity offering a prescription 
drug discount card plan that includes a 
medication therapy management program 
shall take into account, in establishing fees 
for pharmacists and others providing serv-
ices under the medication therapy manage-
ment program, the resources and time used 
in implementing the program. 

‘‘(C) TREATMENT OF ACCREDITATION.—Sec-
tion 1852(e)(4) (relating to treatment of ac-
creditation) shall apply to prescription drug 
discount card plans under this part with re-
spect to the following requirements, in the 
same manner as they apply to 
Medicare+Choice plans under part C with re-
spect to the requirements described in a 
clause of section 1852(e)(4)(B): 

‘‘(i) Paragraph (1) (including quality assur-
ance), including any medication therapy 
management program under paragraph (2). 

‘‘(ii) Subsection (c)(1) (relating to access to 
covered benefits). 

‘‘(iii) Subsection (g) (relating to confiden-
tiality and accuracy of enrollee records). 

‘‘(D) PUBLIC DISCLOSURE OF PHARMA-
CEUTICAL PRICES FOR EQUIVALENT DRUGS.—
Each eligible entity offering a prescription 
drug discount card plan shall provide that 
each pharmacy or other dispenser that ar-
ranges for the dispensing of a covered out-
patient drug shall inform the beneficiary at 
the time of purchase of the drug of any dif-
ferential between the price of the prescribed 
drug to the enrollee and the price of the low-
est cost generic drug covered under the plan 
that is therapeutically equivalent and bio-
equivalent. 

‘‘ANNUAL ENROLLMENT FEE 
‘‘SEC. 1860E. (a) AMOUNT.—
‘‘(1) IN GENERAL.—Except as provided in 

subsection (c), enrollment under the program 
under this part is conditioned upon payment 
of an annual enrollment fee of $25. 

‘‘(2) ANNUAL PERCENTAGE INCREASE.—
‘‘(A) IN GENERAL.—In the case of any cal-

endar year beginning after 2004, the dollar 
amount in paragraph (1) shall be increased 
by an amount equal to—

‘‘(i) such dollar amount; multiplied by 
‘‘(ii) the inflation adjustment. 
‘‘(B) INFLATION ADJUSTMENT.—For purposes 

of subparagraph (A)(ii), the inflation adjust-
ment for any calendar year is the percentage 
(if any) by which—

‘‘(i) the average per capita aggregate ex-
penditures for covered outpatient drugs in 
the United States for medicare beneficiaries, 
as determined by the Secretary for the 12-
month period ending in July of the previous 
year; exceeds 

‘‘(ii) such aggregate expenditures for the 
12-month period ending with July 2003. 

‘‘(C) ROUNDING.—If any increase deter-
mined under clause (ii) is not a multiple of 
$1, such increase shall be rounded to the 
nearest multiple of $1. 

‘‘(b) COLLECTION OF ANNUAL ENROLLMENT 
FEE.—

‘‘(1) IN GENERAL.—Unless the eligible bene-
ficiary makes an election under paragraph 
(2), the annual enrollment fee described in 
subsection (a) shall be collected and credited 
to the Federal Supplementary Medical Insur-
ance Trust Fund in the same manner as the 
monthly premium determined under section 
1839 is collected and credited to such Trust 
Fund under section 1840.

‘‘(2) DIRECT PAYMENT.—An eligible bene-
ficiary may elect to pay the annual enroll-
ment fee directly or in any other manner ap-
proved by the Secretary. The Secretary shall 
establish procedures for making such an 
election. 

‘‘(c) WAIVER.—The Secretary shall waive 
the enrollment fee described in subsection 
(a) in the case of an eligible beneficiary 
whose income is below 200 percent of the pov-
erty line. 

‘‘BENEFITS UNDER THE PROGRAM 
‘‘SEC. 1860F. (a) ACCESS TO NEGOTIATED 

PRICES.—
‘‘(1) NEGOTIATED PRICES.—
‘‘(A) IN GENERAL.—Subject to subparagraph 

(B), each prescription drug card plan offering 
a discount card program by an eligible entity 
with a contract under this part shall provide 
each eligible beneficiary enrolled in such 
plan with access to negotiated prices (includ-
ing applicable discounts) for such prescrip-
tion drugs as the eligible entity determines 
appropriate. Such discounts may include dis-
counts for nonformulary drugs. If such a ben-
eficiary becomes eligible for the catastrophic 
benefit under subsection (b), the negotiated 
prices (including applicable discounts) shall 
continue to be available to the beneficiary 
for those prescription drugs for which pay-
ment may not be made under section 
1860H(b). For purposes of this subparagraph, 
the term ‘prescription drugs’ is not limited 
to covered outpatient drugs, but does not in-
clude any over-the-counter drug that is not a 
covered outpatient drug. 

‘‘(B) LIMITATIONS.—
‘‘(i) FORMULARY RESTRICTIONS.—Insofar as 

an eligible entity with a contract under this 
part uses a formulary, the negotiated prices 
(including applicable discounts) for nonfor-
mulary drugs may differ. 

‘‘(ii) AVOIDANCE OF DUPLICATE COVERAGE.—
The negotiated prices (including applicable 
discounts) for prescription drugs shall not be 
available for any drug prescribed for an eligi-
ble beneficiary if payment for the drug is 
available under part A or B (but such nego-
tiated prices shall be available if payment 
under part A or B is not available because 
the beneficiary has not met the deductible or 
has exhausted benefits under part A or B). 

‘‘(2) DISCOUNT CARD.—The Secretary shall 
develop a uniform standard card format to be 
issued by each eligible entity offering a pre-
scription drug discount card plan that shall 
be used by an enrolled beneficiary to ensure 
the access of such beneficiary to negotiated 
prices under paragraph (1). 

‘‘(3) ENSURING DISCOUNTS IN ALL AREAS.—
The Secretary shall develop procedures that 
ensure that each eligible beneficiary that re-
sides in an area where no prescription drug 
discount card plans are available is provided 
with access to negotiated prices for prescrip-
tion drugs (including applicable discounts). 

‘‘(b) CATASTROPHIC BENEFIT.—
‘‘(1) IN GENERAL.—Subject to paragraph (4) 

(relating to eligibility for the catastrophic 
benefit) and any formulary used by the pre-
scription drug card program in which the eli-
gible beneficiary is enrolled, the cata-
strophic benefit shall be administered as fol-
lows: 

‘‘(A) BENEFICIARIES WITH ANNUAL INCOMES 
BELOW 200 PERCENT OF THE POVERTY LINE.—In 
the case of an eligible beneficiary whose 
modified adjusted gross income (as defined in 

paragraph (4)(E)) is below 200 percent of the 
poverty line, the beneficiary shall not be re-
sponsible for making a payment for a cov-
ered outpatient drug provided under this 
part to the beneficiary in a year to the ex-
tent that the out-of-pocket expenses of the 
beneficiary for such drug exceed $1,500, un-
less the Secretary implements cost-sharing 
(as authorized under this part). 

‘‘(B) BENEFICIARIES WITH ANNUAL INCOMES 
BETWEEN 200 AND 400 PERCENT OF THE POVERTY 
LINE.—In the case of an eligible beneficiary 
whose modified adjusted gross income (as so 
defined) equals or exceeds 200 percent, but 
does not exceed 400 percent, of the poverty 
line, the beneficiary shall not be responsible 
for making a payment for a covered out-
patient drug provided under this part to the 
beneficiary in a year to the extent that the 
out-of-pocket expenses of the beneficiary for 
such drug exceed $3,500, unless the Secretary 
implements cost-sharing (as authorized 
under this part). 

‘‘(C) BENEFICIARIES WITH ANNUAL INCOMES 
BETWEEN 400 AND 600 PERCENT OF THE POVERTY 
LINE.—In the case of an eligible beneficiary 
whose modified adjusted gross income (as so 
defined) equals or exceeds 400 percent, but 
does not exceed 600 percent, of the poverty 
line, the beneficiary shall not be responsible 
for making a payment for a covered out-
patient drug provided under this part to the 
beneficiary in a year to the extent that the 
out-of-pocket expenses of the beneficiary for 
such drug exceed $5,500, unless the Secretary 
implements cost-sharing (as authorized 
under this part). 

‘‘(D) BENEFICIARIES WITH ANNUAL INCOMES 
THAT EXCEED 600 PERCENT OF THE POVERTY 
LINE.—In the case of an eligible beneficiary 
whose modified adjusted gross income (as so 
defined) equals or exceeds 600 percent of the 
poverty line, the beneficiary shall not be re-
sponsible for making a payment for a cov-
ered outpatient drug provided under this 
part to the beneficiary in a year to the ex-
tent that the out-of-pocket expenses of the 
beneficiary for such drug exceeds 20 percent 
of that beneficiary’s income, unless the Sec-
retary implements cost-sharing (as author-
ized under this part). 

‘‘(2) ANNUAL PERCENTAGE INCREASE.—
‘‘(A) IN GENERAL.—In the case of any cal-

endar year after 2004, the dollar amounts in 
paragraph (1) shall be increased by an 
amount equal to—

‘‘(i) such dollar amount; multiplied by 
‘‘(ii) the inflation adjustment determined 

under section 1860E(a)(2)(B) for such calendar 
year. 

‘‘(B) ROUNDING.—If any increase deter-
mined under subparagraph (A) is not a mul-
tiple of $1, such increase shall be rounded to 
the nearest multiple of $1. 

‘‘(3) ELIGIBLE ENTITY NOT AT RISK FOR CATA-
STROPHIC BENEFIT.—

‘‘(A) IN GENERAL.—The Secretary, and not 
the eligible entity, shall be at risk for the 
provision of the catastrophic benefit under 
this subsection. 

‘‘(B) PROVISIONS RELATING TO PAYMENTS TO 
ELIGIBLE ENTITIES.—For provisions relating 
to payments to eligible entities for admin-
istering the catastrophic benefit under this 
subsection, see section 1860H. 

‘‘(C) PROCEDURES FOR DETERMINING MODI-
FIED ADJUSTED GROSS INCOME.—

‘‘(i) IN GENERAL.—The Secretary shall es-
tablish procedures for determining the modi-
fied adjusted gross income of eligible bene-
ficiaries enrolled under this part. 

‘‘(ii) CONSULTATION.—The Secretary shall 
consult with the Secretary of the Treasury 
in making the determinations described in 
clause (i). 

‘‘(iii) DISCLOSURE OF INFORMATION.—Not-
withstanding section 6103(a) of the Internal 
Revenue Code of 1986, the Secretary of the 
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Treasury may, upon written request from 
the Secretary, disclose to officers and em-
ployees of the Centers for Medicare & Med-
icaid Services such return information as is 
necessary to make the determinations de-
scribed in clause (i). Return information dis-
closed under the preceding sentence may be 
used by officers and employees of the Centers 
for Medicare & Medicaid Services only for 
the purposes of, and to the extent necessary, 
in making such determinations. 

‘‘(D) DEFINITION OF MODIFIED ADJUSTED 
GROSS INCOME.—In this paragraph, the term 
‘modified adjusted gross income’ means ad-
justed gross income (as defined in section 62 
of the Internal Revenue Code of 1986)—

‘‘(i) determined without regard to sections 
135, 911, 931, and 933 of such Code; 

‘‘(ii) increased by the amount of interest 
received or accrued by the taxpayer during 
the taxable year which is exempt from tax 
under such Code; and 

‘‘(iii) increased by any amount received 
under title II or XVI. 

‘‘(4) ENSURING CATASTROPHIC BENEFIT IN 
ALL AREAS.—The Secretary shall develop pro-
cedures for the provision of the catastrophic 
benefit under this subsection to each eligible 
beneficiary that resides in an area where 
there are no prescription drug discount card 
plans offered that have been awarded a con-
tract under this part. 

‘‘REQUIREMENTS FOR ENTITIES TO PROVIDE 
PRESCRIPTION DRUG COVERAGE 

‘‘SEC. 1860G. (a) ESTABLISHMENT OF BIDDING 
PROCESS.—The Secretary shall establish a 
process under which the Secretary accepts 
bids from eligible entities and awards con-
tracts to the entities to provide the benefits 
under this part to eligible beneficiaries in an 
area. 

‘‘(b) SUBMISSION OF BIDS.—Each eligible en-
tity desiring to enter into a contract under 
this part shall submit a bid to the Secretary 
at such time, in such manner, and accom-
panied by such information as the Secretary 
may require. 

‘‘(c) ADMINISTRATIVE FEE BID.—
‘‘(1) SUBMISSION.—For the bid described in 

subsection (b), each entity shall submit to 
the Secretary information regarding admin-
istration of the discount card and cata-
strophic benefit under this part. 

‘‘(2) BID SUBMISSION REQUIREMENTS.—
‘‘(A) ADMINISTRATIVE FEE BID SUBMISSION.—

In submitting bids, the entities shall include 
separate costs for administering the discount 
card component, if applicable, and the cata-
strophic benefit. The entity shall submit the 
administrative fee bid in a form and manner 
specified by the Secretary, and shall include 
a statement of projected enrollment and a 
separate statement of the projected adminis-
trative costs for at least the following func-
tions: 

‘‘(i) Enrollment, including income eligi-
bility determination. 

‘‘(ii) Claims processing. 
‘‘(iii) Quality assurance, including drug 

utilization review. 
‘‘(iv) Beneficiary and pharmacy customer 

service. 
‘‘(v) Coordination of benefits. 
‘‘(vi) Fraud and abuse prevention. 
‘‘(B) NEGOTIATED ADMINISTRATIVE FEE BID 

AMOUNTS.—The Secretary has the authority 
to negotiate regarding the bid amounts sub-
mitted. The Secretary may reject a bid if the 
Secretary determines it is not supported by 
the administrative cost information pro-
vided in the bid as specified in subparagraph 
(A). 

‘‘(C) PAYMENT TO PLANS BASED ON ADMINIS-
TRATIVE FEE BID AMOUNTS.—The Secretary 
shall use the bid amounts to calculate a 
benchmark amount consisting of the enroll-
ment-weighted average of all bids for each 

function and each class of entity. The class 
of entity is either a regional or national en-
tity, or such other classes as the Secretary 
may determine to be appropriate. The func-
tions are the discount card and catastrophic 
components. If an eligible entity’s combined 
bid for both functions is above the combined 
benchmark within the entity’s class for the 
functions, the eligible entity shall collect 
additional necessary revenue through one or 
both of the following: 

‘‘(i) Additional fees charged to the bene-
ficiary, not to exceed $25 annually. 

‘‘(ii) Use of rebate amounts from drug man-
ufacturers to defray administrative costs. 

‘‘(d) CONTRACTS WITH THE SECRETARY.—
‘‘(1) IN GENERAL.—The Secretary shall, con-

sistent with the requirements of this part 
and the goal of containing medicare program 
costs, enter into at least 2 contracts in each 
area, unless only 1 bidding entity meets the 
terms and conditions specified by the Sec-
retary under paragraph (2). 

‘‘(2) TERMS AND CONDITIONS.—The Sec-
retary shall not enter into a contract with 
an eligible entity under this section unless 
the Secretary finds that the eligible entity is 
in compliance with such terms and condi-
tions as the Secretary shall specify. 

‘‘(3) REQUIREMENTS FOR ELIGIBLE ENTITIES 
PROVIDING DISCOUNT CARD PROGRAM.—Except 
as provided in paragraph (4), in determining 
which of the eligible entities that submitted 
bids that meet the terms and conditions 
specified by the Secretary under paragraph 
(2) to enter into a contract, the Secretary 
shall consider whether the bid submitted by 
the entity meets at least the following re-
quirements: 

‘‘(A) SAVINGS TO MEDICARE BENEFICIARIES.—
The program passes on to medicare bene-
ficiaries who enroll in the program discounts 
on prescription drugs, including discounts 
negotiated with manufacturers. 

‘‘(B) PROHIBITION ON APPLICATION ONLY TO 
MAIL ORDER.—The program applies to drugs 
that are available other than solely through 
mail order and provides convenient access to 
retail pharmacies. 

‘‘(C) LEVEL OF BENEFICIARY SERVICES.—The 
program provides pharmaceutical support 
services, such as education and services to 
prevent adverse drug interactions. 

‘‘(D) ADEQUACY OF INFORMATION.—The pro-
gram makes available to medicare bene-
ficiaries through the Internet and otherwise 
information, including information on en-
rollment fees, prices charged to bene-
ficiaries, and services offered under the pro-
gram, that the Secretary identifies as being 
necessary to provide for informed choice by 
beneficiaries among endorsed programs. 

‘‘(E) EXTENT OF DEMONSTRATED EXPERI-
ENCE.—The entity operating the program has 
demonstrated experience and expertise in op-
erating such a program or a similar program. 

‘‘(F) EXTENT OF QUALITY ASSURANCE.—The 
entity has in place adequate procedures for 
assuring quality service under the program. 

‘‘(G) OPERATION OF ASSISTANCE PROGRAM.—
The entity meets such requirements relating 
to solvency, compliance with financial re-
porting requirements, audit compliance, and 
contractual guarantees as specified by the 
Secretary. 

‘‘(H) PRIVACY COMPLIANCE.—The entity im-
plements policies and procedures to safe-
guard the use and disclosure of program 
beneficiaries’ individually identifiable 
health information in a manner consistent 
with the Federal regulations (concerning the 
privacy of individually identifiable health 
information) promulgated under section 
264(c) of the Health Insurance Portability 
and Accountability Act of 1996. 

‘‘(I) ADDITIONAL BENEFICIARY PROTEC-
TIONS.—The program meets such additional 
requirements as the Secretary identifies to 

protect and promote the interest of medicare 
beneficiaries, including requirements that 
ensure that beneficiaries are not charged 
more than the lower of the negotiated retail 
price or the usual and customary price.
The prices negotiated by a prescription drug 
discount card program endorsed under this 
section shall (notwithstanding any other 
provision of law) not be taken into account 
for the purposes of establishing the best 
price under section 1927(c)(1)(C). 

‘‘(4) REQUIREMENTS FOR OTHER ELIGIBLE EN-
TITIES.—If an eligible entity is not offering 
the discount card plan then the entity must 
be licensed under State law to provide insur-
ance benefits or shall meet the requirements 
of the Employee Retirement Income Secu-
rity Act of 1974 that apply with respect to 
such plan. Such an entity shall not be re-
quired to meet the requirements of sub-
section (d)(3). 

‘‘(5) BENEFICIARY ACCESS TO SAVINGS AND 
REBATES.—The Secretary shall require eligi-
ble entities offering a discount card program 
to pass on savings and rebates negotiated 
with manufacturers to eligible beneficiaries 
enrolled with the entity. 

‘‘(6) NEGOTIATED AGREEMENTS WITH EM-
PLOYER-SPONSORED PLANS.—Notwithstanding 
any other provision of this part, the Sec-
retary may negotiate agreements with em-
ployer-sponsored plans under which eligible 
beneficiaries are provided with a benefit for 
prescription drug coverage that is more gen-
erous than the benefit that would otherwise 
have been available under this part if such 
an agreement results in cost savings to the 
Federal Government. 

‘‘PAYMENTS TO ELIGIBLE ENTITIES FOR 
ADMINISTERING THE CATASTROPHIC BENEFIT 
‘‘SEC. 1860H. (a) IN GENERAL.—The Sec-

retary may establish procedures for making 
payments to an eligible entity under a con-
tract entered into under this part for—

‘‘(1) no less than 90 percent of the costs of 
providing covered outpatient prescription 
drugs to beneficiaries eligible for the benefit 
under this part in accordance with sub-
section (b); and 

‘‘(2) costs incurred by the entity in admin-
istering the catastrophic benefit in accord-
ance with section 1860G. 

‘‘(b) PAYMENT FOR COVERED OUTPATIENT 
PRESCRIPTION DRUGS.—

‘‘(1) IN GENERAL.—Except as provided in 
subsection (c) and subject to paragraph (2), 
the Secretary may only pay an eligible enti-
ty for covered outpatient drugs furnished by 
the eligible entity to an eligible beneficiary 
enrolled with such entity under this part 
that is eligible for the catastrophic benefit 
under section 1860F(b). 

‘‘(2) LIMITATIONS.—
‘‘(A) FORMULARY RESTRICTIONS.—Insofar as 

an eligible entity with a contract under this 
part uses a formulary, the Secretary may 
not make any payment for a covered out-
patient drug that is not included in such for-
mulary, except to the extent provided under 
section 1860D(a)(4)(B). 

‘‘(B) NEGOTIATED PRICES.—The Secretary 
may not pay an amount for a covered out-
patient drug furnished to an eligible bene-
ficiary that exceeds the negotiated price (in-
cluding applicable discounts) that the bene-
ficiary would have been responsible for under 
section 1860F(a) or the price negotiated for 
insurance coverage under the 
Medicare+Choice program under part C, a 
medicare supplemental policy, employer-
sponsored coverage, or a State plan. 

‘‘(C) COST-SHARING LIMITATIONS.—An eligi-
ble entity may not charge an individual en-
rolled with such entity who is eligible for the 
catastrophic benefit under this part any co-
payment, tiered copayment, coinsurance, or 
other cost-sharing that exceeds 10 percent of 
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the cost of the drug that is dispensed to the 
individual. 

‘‘(3) PAYMENT IN COMPETITIVE AREAS.—In a 
geographic area in which 2 or more eligible 
entities offer a plan under this part, the Sec-
retary may negotiate an agreement with the 
entity to reimburse the entity for costs in-
curred in providing the benefit under this 
part on a capitated basis. 

‘‘(c) SECONDARY PAYER PROVISIONS.—The 
provisions of section 1862(b) shall apply to 
the benefits provided under this part. 

‘‘DETERMINATION OF INCOME LEVELS 
‘‘SEC. 1860I. (a) DETERMINATION OF INCOME 

LEVELS.—
‘‘(1) IN GENERAL.—The Commissioner of So-

cial Security shall determine income levels 
of eligible beneficiaries for purposes of this 
part. 

‘‘(2) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such 
sums as may be necessary for the Commis-
sioner of Social Security to make the deter-
minations required by paragraph (1). 

‘‘(b) ENFORCEMENT OF INCOME DETERMINA-
TIONS.—The Secretary, in consultation with 
the Secretary of the Treasury, shall—

‘‘(1) establish procedures that ensure that 
eligible beneficiaries comply with sections 
1860E(c) and 1860F(b); and 

‘‘(2) require, if the Secretary determines 
that payments were made under this part to 
which an eligible beneficiary was not enti-
tled, the repayment of any excess payments 
with interest and a penalty. 

‘‘(c) QUALITY CONTROL SYSTEM.—
‘‘(1) ESTABLISHMENT.—The Secretary shall 

establish a quality control system to mon-
itor income determinations made by eligible 
entities under this section and to produce 
appropriate and comprehensive measures of 
error rates. 

‘‘(2) PERIODIC AUDITS.—The Inspector Gen-
eral of the Department of Health and Human 
Services shall conduct periodic audits to en-
sure that the system established under para-
graph (1) is functioning appropriately. 

‘‘APPROPRIATIONS 
‘‘SEC. 1860J. There are authorized to be ap-

propriated from time to time, out of any 
moneys in the Treasury not otherwise appro-
priated, to the Federal Supplementary Med-
ical Insurance Trust Fund established under 
section 1841, an amount equal to the amount 
by which the benefits and administrative 
costs of providing the benefits under this 
part exceed the enrollment fees collected 
under section 1860E. 

‘‘MEDICARE COMPETITION AND PRESCRIPTION 
DRUG ADVISORY BOARD 

‘‘SEC. 1860K. (a) ESTABLISHMENT OF 
BOARD.—There is established a Medicare Pre-
scription Drug Advisory Board (in this sec-
tion referred to as the ‘Board’). 

‘‘(b) ADVICE ON POLICIES; REPORTS.—
‘‘(1) ADVICE ON POLICIES.—The Board shall 

advise the Secretary on policies relating to 
the Medicare Outpatient Prescription Drug 
Discount and Security Program under this 
part. 

‘‘(2) REPORTS.—
‘‘(A) IN GENERAL.—With respect to matters 

of the administration of the program under 
this part, the Board shall submit to Congress 
and to the Secretary such reports as the 
Board determines appropriate. Each such re-
port may contain such recommendations as 
the Board determines appropriate for legisla-
tive or administrative changes to improve 
the administration of the program under this 
part. Each such report shall be published in 
the Federal Register. 

‘‘(B) MAINTAINING INDEPENDENCE OF 
BOARD.—The Board shall directly submit to 
Congress reports required under subpara-
graph (A). No officer or agency of the United 

States may require the Board to submit to 
any officer or agency of the United States 
for approval, comments, or review, prior to 
the submission to Congress of such reports. 

‘‘(c) STRUCTURE AND MEMBERSHIP OF THE 
BOARD.—

‘‘(1) MEMBERSHIP.—The Board shall be com-
posed of 7 members who shall be appointed as 
follows: 

‘‘(A) PRESIDENTIAL APPOINTMENTS.—
‘‘(i) IN GENERAL.—Three members shall be 

appointed by the President, by and with the 
advice and consent of the Senate. 

‘‘(ii) LIMITATION.—Not more than 2 such 
members may be from the same political 
party. 

‘‘(B) SENATORIAL APPOINTMENTS.—Two 
members (each member from a different po-
litical party) shall be appointed by the Presi-
dent pro tempore of the Senate with the ad-
vice of the Chairman and the Ranking Mi-
nority Member of the Committee on Finance 
of the Senate. 

‘‘(C) CONGRESSIONAL APPOINTMENTS.—Two 
members (each member from a different po-
litical party) shall be appointed by the 
Speaker of the House of Representatives, 
with the advice of the Chairman and the 
Ranking Minority Member of the Committee 
on Ways and Means of the House of Rep-
resentatives. 

‘‘(2) QUALIFICATIONS.—The members shall 
be chosen on the basis of their integrity, im-
partiality, and good judgment, and shall be 
individuals who are, by reason of their edu-
cation, experience, and attainments, excep-
tionally qualified to perform the duties of 
members of the Board. 

‘‘(3) COMPOSITION.—Of the members ap-
pointed under paragraph (1)—

‘‘(A) at least one shall represent the phar-
maceutical industry; 

‘‘(B) at least one shall represent physi-
cians; 

‘‘(C) at least one shall represent medicare 
beneficiaries; 

‘‘(D) at least one shall represent practicing 
pharmacists; and 

‘‘(E) at least one shall represent eligible 
entities. 

‘‘(d) TERMS OF APPOINTMENT.—
‘‘(1) IN GENERAL.—Subject to paragraph (2), 

each member of the Board shall serve for a 
term of 6 years. 

‘‘(2) CONTINUANCE IN OFFICE AND STAGGERED 
TERMS.—

‘‘(A) CONTINUANCE IN OFFICE.—A member 
appointed to a term of office after the com-
mencement of such term may serve under 
such appointment only for the remainder of 
such term. 

‘‘(B) STAGGERED TERMS.—The terms of 
service of the members initially appointed 
under this section shall begin on January 1, 
2004, and expire as follows: 

‘‘(i) PRESIDENTIAL APPOINTMENTS.—The 
terms of service of the members initially ap-
pointed by the President shall expire as des-
ignated by the President at the time of nom-
ination, 1 each at the end of—

‘‘(I) 2 years; 
‘‘(II) 4 years; and 
‘‘(III) 6 years. 
‘‘(ii) SENATORIAL APPOINTMENTS.—The 

terms of service of members initially ap-
pointed by the President pro tempore of the 
Senate shall expire as designated by the 
President pro tempore of the Senate at the 
time of nomination, 1 each at the end of—

‘‘(I) 3 years; and 
‘‘(II) 6 years. 
‘‘(iii) CONGRESSIONAL APPOINTMENTS.—The 

terms of service of members initially ap-
pointed by the Speaker of the House of Rep-
resentatives shall expire as designated by 
the Speaker of the House of Representatives 
at the time of nomination, 1 each at the end 
of—

‘‘(I) 4 years; and 
‘‘(II) 5 years. 
‘‘(C) REAPPOINTMENTS.—Any person ap-

pointed as a member of the Board may not 
serve for more than 8 years. 

‘‘(D) VACANCIES.—Any member appointed 
to fill a vacancy occurring before the expira-
tion of the term for which the member’s 
predecessor was appointed shall be appointed 
only for the remainder of that term. A mem-
ber may serve after the expiration of that 
member’s term until a successor has taken 
office. A vacancy in the Board shall be filled 
in the manner in which the original appoint-
ment was made. 

‘‘(e) CHAIRPERSON.—A member of the Board 
shall be designated by the President to serve 
as Chairperson for a term of 4 years, coinci-
dent with the term of the President, or until 
the designation of a successor. 

‘‘(f) EXPENSES AND PER DIEM.—Members of 
the Board shall serve without compensation, 
except that, while serving on business of the 
Board away from their homes or regular 
places of business, members may be allowed 
travel expenses, including per diem in lieu of 
subsistence, as authorized by section 5703 of 
title 5, United States Code, for persons in the 
Government employed intermittently. 

‘‘(g) MEETING.—
‘‘(1) IN GENERAL.—The Board shall meet at 

the call of the Chairperson (in consultation 
with the other members of the Board) not 
less than 4 times each year to consider a spe-
cific agenda of issues, as determined by the 
Chairperson in consultation with the other 
members of the Board. 

‘‘(2) QUORUM.—Four members of the Board 
(not more than 3 of whom may be of the 
same political party) shall constitute a 
quorum for purposes of conducting business. 

‘‘(h) FEDERAL ADVISORY COMMITTEE ACT.—
The Board shall be exempt from the provi-
sions of the Federal Advisory Committee Act 
(5 U.S.C. App.). 

‘‘(i) PERSONNEL.—
‘‘(1) STAFF DIRECTOR.—The Board shall, 

without regard to the provisions of title 5, 
United States Code, relating to the competi-
tive service, appoint a Staff Director who 
shall be paid at a rate equivalent to a rate 
established for the Senior Executive Service 
under section 5382 of title 5, United States 
Code. 

‘‘(2) STAFF.—
‘‘(A) IN GENERAL.—The Board may employ, 

without regard to chapter 31 of title 5, 
United States Code, such officers and em-
ployees as are necessary to administer the 
activities to be carried out by the Board. 

‘‘(B) FLEXIBILITY WITH RESPECT TO CIVIL 
SERVICE LAWS.—

‘‘(i) IN GENERAL.—The staff of the Board 
shall be appointed without regard to the pro-
visions of title 5, United States Code, gov-
erning appointments in the competitive 
service, and, subject to clause (ii), shall be 
paid without regard to the provisions of 
chapters 51 and 53 of such title (relating to 
classification and schedule pay rates). 

‘‘(ii) MAXIMUM RATE.—In no case may the 
rate of compensation determined under 
clause (i) exceed the rate of basic pay pay-
able for level IV of the Executive Schedule 
under section 5315 of title 5, United States 
Code. 

‘‘(j) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated, out 
of the Federal Supplemental Medical Insur-
ance Trust Fund established under section 
1841, and the general fund of the Treasury, 
such sums as are necessary to carry out the 
purposes of this section.’’. 

(b) CONFORMING REFERENCES TO PREVIOUS 
PART D.—

(1) IN GENERAL.—Any reference in law (in 
effect before the date of enactment of this 

VerDate Jul 19 2002 02:51 Jul 24, 2002 Jkt 099060 PO 00000 Frm 00060 Fmt 4624 Sfmt 0634 E:\CR\FM\A23JY6.079 pfrm17 PsN: S23PT1



CONGRESSIONAL RECORD — SENATE S7239July 23, 2002
Act) to part D of title XVIII of the Social Se-
curity Act is deemed a reference to part E of 
such title (as in effect after such date). 

(2) SECRETARIAL SUBMISSION OF LEGISLATIVE 
PROPOSAL.—Not later than 6 months after 
the date of enactment of this section, the 
Secretary of Health and Human Services 
shall submit to the appropriate committees 
of Congress a legislative proposal providing 
for such technical and conforming amend-
ments in the law as are required by the pro-
visions of this section. 

(c) EFFECTIVE DATE.—
(1) IN GENERAL.—The amendment made by 

subsection (a) shall take effect on the date of 
enactment of this Act. 

(2) IMPLEMENTATION.—Notwithstanding any 
provision of part D of title XVIII of the So-
cial Security Act (as added by subsection 
(a)), the Secretary of Health and Human 
Services shall implement the Voluntary 
Medicare Outpatient Prescription Drug Dis-
count and Security Program established 
under such part in a manner such that bene-
fits under such part for eligible beneficiaries 
(as defined in section 1860 of such Act, as 
added by such subsection) are available to 
such beneficiaries not later than the date 
that is 1 year after the date of enactment of 
this Act. 
SEC. ll02. ADMINISTRATION OF VOLUNTARY 

MEDICARE OUTPATIENT PRESCRIP-
TION DRUG DISCOUNT AND SECU-
RITY PROGRAM. 

(a) ESTABLISHMENT OF CENTER FOR MEDI-
CARE PRESCRIPTION DRUGS.—There is estab-
lished, within the Centers for Medicare & 
Medicaid Services of the Department of 
Health and Human Services, a Center for 
Medicare Prescription Drugs. Such Center 
shall be separate from the Center for Bene-
ficiary Choices, the Center for Medicare 
Management, and the Center for Medicaid 
and State Operations. 

(b) DUTIES.—It shall be the duty of the 
Center for Medicare Prescription Drugs to 
administer the Voluntary Medicare Out-
patient Prescription Drug Discount and Se-
curity Program established under part D of 
title XVIII of the Social Security Act (as 
added by section ll01). 

(c) DIRECTOR.—
(1) APPOINTMENT.—There shall be in the 

Center for Medicare Prescription Drugs a Di-
rector of Medicare Prescription Drugs, who 
shall be appointed by the President, by and 
with the advice and consent of the Senate. 

(2) RESPONSIBILITIES.—The Director shall 
be responsible for the exercise of all powers 
and the discharge of all duties of the Center 
for Medicare Prescription Drugs and shall 
have authority and control over all per-
sonnel and activities thereof. 

(d) PERSONNEL.—The Director of the Center 
for Medicare Prescription Drugs may appoint 
and terminate such personnel as may be nec-
essary to enable the Center for Medicare Pre-
scription Drugs to perform its duties. 
SEC. ll03. EXCLUSION OF PART D COSTS FROM 

DETERMINATION OF PART B 
MONTHLY PREMIUM. 

Section 1839(g) of the Social Security Act 
(42 U.S.C. 1395r(g)) is amended—

(1) by striking ‘‘attributable to the appli-
cation of section’’ and inserting ‘‘attrib-
utable to—

‘‘(1) the application of section’’;
(2) by striking the period and inserting ‘‘; 

and’’; and 
(3) by adding at the end the following new 

paragraph: 
‘‘(2) the Voluntary Medicare Outpatient 

Prescription Drug Discount and Security 
Program under part D.’’. 
SEC. ll04. MEDIGAP REVISIONS. 

Section 1882 of the Social Security Act (42 
U.S.C. 1395ss) is amended by adding at the 
end the following new subsection: 

‘‘(v) MODERNIZATION OF MEDICARE SUPPLE-
MENTAL POLICIES.—

‘‘(1) PROMULGATION OF MODEL REGULA-
TION.—

‘‘(A) NAIC MODEL REGULATION.—If, within 9 
months after the date of enactment of the 
Medicare Rx Drug Discount and Security Act 
of 2002, the National Association of Insur-
ance Commissioners (in this subsection re-
ferred to as the ‘NAIC’) changes the 1991 
NAIC Model Regulation (described in sub-
section (p)) to revise the benefit package 
classified as ‘J’ under the standards estab-
lished by subsection (p)(2) (including the 
benefit package classified as ‘J’ with a high 
deductible feature, as described in subsection 
(p)(11)) so that—

‘‘(i) the coverage for outpatient prescrip-
tion drugs available under such benefit pack-
age is replaced with coverage for outpatient 
prescription drugs that complements but 
does not duplicate the benefits for out-
patient prescription drugs that beneficiaries 
are otherwise entitled to under this title; 

‘‘(ii) a uniform format is used in the policy 
with respect to such revised benefits; and 

‘‘(iii) such revised standards meet any ad-
ditional requirements imposed by the Medi-
care Rx Drug Discount and Security Act of 
2002;
subsection (g)(2)(A) shall be applied in each 
State, effective for policies issued to policy 
holders on and after January 1, 2004, as if the 
reference to the Model Regulation adopted 
on June 6, 1979, were a reference to the 1991 
NAIC Model Regulation as changed under 
this subparagraph (such changed regulation 
referred to in this section as the ‘2004 NAIC 
Model Regulation’). 

‘‘(B) REGULATION BY THE SECRETARY.—If 
the NAIC does not make the changes in the 
1991 NAIC Model Regulation within the 9-
month period specified in subparagraph (A), 
the Secretary shall promulgate, not later 
than 9 months after the end of such period, 
a regulation and subsection (g)(2)(A) shall be 
applied in each State, effective for policies 
issued to policy holders on and after January 
1, 2004, as if the reference to the Model Regu-
lation adopted on June 6, 1979, were a ref-
erence to the 1991 NAIC Model Regulation as 
changed by the Secretary under this sub-
paragraph (such changed regulation referred 
to in this section as the ‘2004 Federal Regula-
tion’). 

‘‘(C) CONSULTATION WITH WORKING GROUP.—
In promulgating standards under this para-
graph, the NAIC or Secretary shall consult 
with a working group similar to the working 
group described in subsection (p)(1)(D). 

‘‘(D) MODIFICATION OF STANDARDS IF MEDI-
CARE BENEFITS CHANGE.—If benefits under 
part D of this title are changed and the Sec-
retary determines, in consultation with the 
NAIC, that changes in the 2004 NAIC Model 
Regulation or 2004 Federal Regulation are 
needed to reflect such changes, the preceding 
provisions of this paragraph shall apply to 
the modification of standards previously es-
tablished in the same manner as they applied 
to the original establishment of such stand-
ards. 

‘‘(2) CONSTRUCTION OF BENEFITS IN OTHER 
MEDICARE SUPPLEMENTAL POLICIES.—Nothing 
in the benefit packages classified as ‘A’ 
through ‘I’ under the standards established 
by subsection (p)(2) (including the benefit 
package classified as ‘F’ with a high deduct-
ible feature, as described in subsection 
(p)(11)) shall be construed as providing cov-
erage for benefits for which payment may be 
made under part D. 

‘‘(3) APPLICATION OF PROVISIONS AND CON-
FORMING REFERENCES.—

‘‘(A) APPLICATION OF PROVISIONS.—The pro-
visions of paragraphs (4) through (10) of sub-
section (p) shall apply under this section, ex-
cept that—

‘‘(i) any reference to the model regulation 
applicable under that subsection shall be 
deemed to be a reference to the applicable 
2004 NAIC Model Regulation or 2004 Federal 
Regulation; and 

‘‘(ii) any reference to a date under such 
paragraphs of subsection (p) shall be deemed 
to be a reference to the appropriate date 
under this subsection. 

‘‘(B) OTHER REFERENCES.—Any reference to 
a provision of subsection (p) or a date appli-
cable under such subsection shall also be 
considered to be a reference to the appro-
priate provision or date under this sub-
section.’’.

f 

NOTICES OF HEARINGS/MEETINGS 

SUBCOMMITTEE ON PUBLIC LANDS AND FORESTS 

Mr. BINGAMAN. Mr. President, I 
would like to announce for the infor-
mation of the Senate and the public 
that an additional bill has been added 
to the hearing agenda for the hearing 
that was previously scheduled before 
the Subcommittee on Public Lands and 
Forests of the Committee on Energy 
and Natural Resources on Tuesday, 
July 30, 2002, beginning at 2:30 p.m. in 
room 366 of the Dirksen Senate Office 
Building in Washington, DC. 

The additional measure to be consid-
ered is S. 2652, to authorize the Sec-
retary of Agriculture to sell or ex-
change certain land in the State of 
Florida, and for other purposes. 

For further information, please con-
tact Kira Finkler of the Committee 
staff at (202–224–8164). 

SUBCOMMITTEE ON WATER AND POWER 

Mr. BINGAMAN. Mr. President, I 
would like to announce for the infor-
mation of the Senate and the public 
that two additional bills have been 
added to the hearing agenda for the 
hearing that was previously scheduled 
before the Subcommittee on Water and 
Power of the Committee on Energy and 
Natural Resources on Wednesday, July 
31, 2002, beginning at 2:30 p.m. in room 
366 of the Dirksen Senate Office Build-
ing in Washington, DC. 

The additional measures to be con-
sidered are S. 2773, to authorize the 
Secretary of the Interior to cooperate 
with the High Plains Aquifer States in 
conducting a hydrogeologic character-
ization, mapping modeling, and moni-
toring program for the High Plains Aq-
uifer and for other purposes; and 

H.R. 2990, to amend the Lower Rio 
Grande Valley Water Resources Con-
servation and Improvement Act of 2000 
to authorize additional projects under 
that Act, and for other purposes. 

For further information, please con-
tact Patty Beneke at (202) 224–5451 or 
Mike Connor at (202) 224–5479, of the 
Committee staff. 

f

AUTHORITY FOR COMMITTEES TO 
MEET 

COMMITTEE ON BANKING, HOUSING, AND URBAN 
AFFAIRS 

Mr. EDWARDS. Mr. President, I ask 
unanimous consent that the Com-
mittee on Banking, Housing, and 
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Urban Affairs be authorized to meet 
during the session of the Senate on 
Tuesday, July 23, 2002, at 10 a.m. to 
conduct a hearing on the nominations 
of Ms. Cynthia A. Glassman, of Vir-
ginia, to be a member of the Securities 
and Exchange Commission; and Mr. 
Roel C. Campos, of Texas, to be a mem-
ber of the Securities and Exchange 
Commission. 

The PRESIDING OFFICER. Without 
objection, it is so ordered.

COMMITTEE ON FOREIGN RELATIONS 
Mr. EDWARDS. Mr. President, I ask 

unanimous consent that the Com-
mittee on Foreign Relations be author-
ized to meet during the session of the 
senate on Tuesday, July 23, 2002 at 10:30 
a.m. to hold a hearing on the Moscow 
Treaty. 

Agenda 

Witnesses 
Panel I: The Honorable Sam Numm, 

Co-Chair and Chief Executive Officer, 
Nuclear Threat Initiative, Washington, 
DC; 

Gen. Eugene E. Habiger, USAF 
(Ret.), Former Commander, U.S. Stra-
tegic Command, United States Air 
Force, San Antonio, Texas; 

The Honorable Ken Adelman, Former 
Director of the Arms Control and Dis-
armament Agency, Senior Counselor, 
Edelman Public Relations Worldwide, 
Washington, DC. 

Panel II: Fr. Drew Christiansen, S.J., 
Counselor, International Affairs, U.S. 
Conference of Catholic Bishops, Wash-
ington, DC; 

Mr. Christopher E. Paine, Co-Direc-
tor, Nuclear Warhead Elimination and 
Nonproliferation Project, Natural Re-
sources Defense Council, Charlottes-
ville, Virginia; 

Mr. Frank J. Gaffney, Jr., President 
and CEO, Center for Security Policy, 
Washington, DC; 

Mr. Dimitri K. Simes, President, The 
Nixon Center, Washington, DC. 

The PRESIDING OFFICER. Without 
objection,it is so ordered.

COMMITTEE ON THE JUDICIARY 
Mr. EDWARDS. Mr. President, I ask 

unanimous consent that the Com-
mittee on the Judiciary be authorized 
to meet to conduct a Judicial nomina-
tions hearing on Tuesday, July 23, 2002 
in Dirksen Room 226 at 10:00 a.m. 

Tentative Witness List 
Panel I: The Honorable Phil Gramm, 

U.S. Senator (R–TX); 
The Honorable Kay Bailey 

Hutchison, U.S. Senator (R–TX); 
The Honorable Bill Nelson, U.S. Sen-

ator (D–FL); 
The Honorable Kay Granger, U.S. 

Representative (R–TX). 
Panel II: Priscilla Owen to the U.S. 

Court of Appeals for the Fifth Circuit. 
Panel III: Timothy J. Corrigan to be 

U.S. District Court Judge for the Mid-
dle District of Florida; 

Jose E. Martinez to be U.S. District 
Court Judge for the Southern District 
of Florida. 

THE PRESIDING OFFICER. Without 
objection, it is so ordered.

COMMITTEE ON THE JUDICIARY 
Mr. EDWARDS. Mr. President, I ask 

unanimous consent that the Com-

mittee on the Judiciary be authorized 
to meet to conduct a hearing on ‘‘The 
Law Enforcement Officers Safety Act, 
S. 2480,’’ on Tuesday, July 23, 2002 in 
Dirksen Room 226 at 2:00 p.m. 

Tentative Witness List 
Panel I: The Honorable Max Baucus, 

U.S. Senator [D–MT]; 
The Honorable Randy ‘‘Duke’’ 

Cunningham, U.S. Representative [R-
CA-51st District]. 

Panel II: Lieutenant Steve Young, 
National President, Fraternal Order of 
Police, Marion, OH; 

Mr. Arthur Gordon, National Execu-
tive Board Member, Federal Law En-
forcement Officers Association, 
Woodbine, MD; 

Deputy Chief of Police David John-
son, Cedar Rapids Police Department, 
Cedar Rapids, IA; 

Colonel Lonnie J. Westphal, Chief, 
Colorado State Patrol, Denver, CO. 

THE PRESIDING OFFICER. Without 
objection, it is so ordered.

SELECT COMMITTEE ON INTELLIGENCE

Mr. EDWARDS. Mr. President, I ask 
unanimous consent that the Select 
Committee on Intelligence be author-
ized to meet during the session of the 
Senate on Tuesday, July 23, 2002 at 10 
a.m. to hold a closed hearing on the 
Joint Inquiry into the events of Sep-
tember 11, 2001. 

THE PRESIDING OFFICER. Without 
objection, it is so ordered. 

SUBCOMMITTEE ON NATIONAL PARKS

Mr. EDWARDS. Mr. President, I ask 
unanimous consent that the Sub-
committee on National Parks of the 
Committee on Energy and Natural Re-
sources be authorized to hold a Hearing 
during the session of the Senate on 
Tuesday, July 23, at 2:30 p.m. in SD–366. 
The purpose of this hearing is to re-
ceive testimony on the following bills: 

S. 2494, to revise the boundary of the 
Petrified Forest National Park in the 
State of Arizona; 

S. 2598, to enhance the criminal pen-
alties for illegal trafficking of archae-
ological resources; 

S. 2727, to provide for the protection 
of paleontological resources on Federal 
lands; and 

H.R. 3954, to designate certain water-
ways in the Caribbean National Forest 
in the Commonwealth of Puerto Rico 
as components of the National Wild 
and Scenic Rivers System, and for 
other purposes. 

THE PRESIDING OFFICER. Without 
objection, it is so ordered. 
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 

Mr. EDWARDS. Mr. President, I ask 
unanimous consent that the Perma-
nent Subcommittee on Investigations 
of the Committee on Governmental Af-
fairs be authorized to meet on Tuesday, 
July 23, 2002, at 9:30 a.m., for a hearing 
entitled ‘‘The Role of the Financial In-
stitutions In Enron’s Collapse.’’

THE PRESIDING OFFICER. Without 
objection, it is so ordered.

f 

PRIVILEGES OF THE FLOOR 
Mr. REID. Mr. President, I ask unan-

imous consent that a fellow in the of-

fice of Senator JEFFORDS, Drew 
Kumperis, be granted floor privileges 
for the remainder of the consideration 
of the measure dealing with prescrip-
tion drugs. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

Mr. BROWNBACK. Mr. President, I 
ask unanimous consent that Malinda 
Baehr, an intern in my office, be grant-
ed floor privileges during the remain-
der of this debate. 

The PRESIDING OFFICER. Without 
objection, it is so ordered.

f 

NATIONAL VETERANS AWARENESS 
WEEK 

Mr. REID. Mr. President, I ask unan-
imous consent that the Senate proceed 
to the consideration of Calendar No. 
502, S. Res. 293. 

The PRESIDING OFFICER. The 
clerk will report the resolution by 
title. 

The assistant legislative clerk read 
as follows:

A resolution (S. Res. 293) designating the 
week of November 10 through November 16, 
2002, as ‘‘National Veterans Awareness 
Week’’ to emphasize the need to develop edu-
cational programs regarding the contribu-
tions of veterans to the country.

There being no objection, the Senate 
proceeded to consider the resolution. 

Mr. REID. Mr. President, I ask unan-
imous consent that the resolution and 
preamble be agreed to en bloc, the mo-
tion to reconsider be laid on the table, 
and that any statements relating 
thereto be printed in the RECORD at the 
appropriate place as if given, without 
intervening action or debate. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The resolution (S. Res. 293) was 
agreed to. 

The preamble was agreed to. 
The resolution, with its preamble, 

reads as follows:
S. RES. 293

Whereas tens of millions of Americans 
have served in the Armed Forces of the 
United States during the past century; 

Whereas hundreds of thousands of Ameri-
cans have given their lives while serving in 
the Armed Forces during the past century; 

Whereas the contributions and sacrifices of 
the men and women who served in the Armed 
Forces have been vital in maintaining our 
freedoms and way of life; 

Whereas the advent of the all-volunteer 
Armed Forces has resulted in a sharp decline 
in the number of individuals and families 
who have had any personal connection with 
the Armed Forces; 

Whereas this reduction in familiarity with 
the Armed Forces has resulted in a marked 
decrease in the awareness by young people of 
the nature and importance of the accom-
plishments of those who have served in our 
Armed Forces, despite the current edu-
cational efforts of the Department of Vet-
erans Affairs and the veterans service orga-
nizations; 

Whereas our system of civilian control of 
the Armed Forces makes it essential that 
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the future leaders of the Nation understand 
the history of military action and the con-
tributions and sacrifices of those who con-
duct such actions; and 

Whereas on October 30, 2001, President 
George W. Bush issued a proclamation urg-
ing all Americans to observe November 11 
through November 17, 2001, as National Vet-
erans Awareness Week: Now, therefore, be it

Resolved, That the Senate—
(1) designates the week of November 10 

through November 16, 2002, as ‘‘National Vet-
erans Awareness Week’’ for the purpose of 
emphasizing educational efforts directed at 
elementary and secondary school students 
concerning the contributions and sacrifices 
of veterans; and 

(2) requests that the President issue a 
proclamation calling on the people of the 
United States to observe National Veterans 
Awareness Week with appropriate edu-
cational activities.

f 

NATIONAL AIRBORNE DAY 

Mr. REID. Mr. President, I ask unan-
imous consent that the Judiciary Com-
mittee be discharged from further con-
sideration of S. Res. 242 and the Senate 
proceed to its immediate consider-
ation. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The clerk will read the resolution by 
title. 

The assistant legislative clerk read 
as follows:

A resolution (S. Res. 242) designating Au-
gust 16, 2002, as ‘‘National Airborne Day’’.

There being no objection, the Senate 
proceeded to consider the resolution. 

Mr. REID. Mr. President, I ask unan-
imous consent that the resolution and 
the preamble be agreed to, the motion 
to reconsider be laid on the table, and 
that statements regarding this matter 
be printed in the RECORD. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The resolution (S. Res. 242) was 
agreed to. 

The preamble was agreed to. 
The resolution, with its preamble, 

reads as follows:
S. RES. 242

Whereas the airborne forces of the United 
States Armed Forces have a long and honor-
able history as units of adventuresome, 
hardy, and fierce warriors who, for the na-
tional security of the United States and the 
defense of freedom and peace, project effec-
tive ground combat power of the United 
States by Air Force air transport to the far 
reaches of the battle area and, indeed, to the 
far corners of the world; 

Whereas August 16, 2002, marks the anni-
versary of the first official validation of the 
innovative concept of inserting United 
States ground combat forces behind battle 
lines by means of parachute; 

Whereas the United States experiment of 
airborne infantry attack was begun on June 
25, 1940, when the Army Parachute Test Pla-
toon was first authorized by the United 
States Department of War, and was launched 
when 48 volunteers began training in July 
1940; 

Whereas the Parachute Test Platoon per-
formed the first official Army parachute 
jump on August 16, 1940; 

Whereas the success of the Parachute Test 
Platoon in the days immediately preceding 
the entry of the United States into World 

War II led to the formation of a formidable 
force of airborne units that, since then, have 
served with distinction and repeated success 
in armed hostilities; 

Whereas among those units are the former 
11th, 13th, and 17th Airborne Divisions, the 
venerable 82nd Airborne Division, the 
versatile 101st Airborne Division (Air As-
sault), and the airborne regiments and bat-
talions (some as components of those divi-
sions, some as separate units) that achieved 
distinction as the elite 75th Infantry (Rang-
er) regiment, the 173rd, 187th, 503rd, 507th, 
508th, 517th, 541st, and 542nd airborne infan-
try regiments, the 88th Glider Infantry Bat-
talion, and the 509th, 550th, 551st, and 555th 
airborne infantry battalions; 

Whereas the achievements of the airborne 
forces during World War II provided a basis 
for evolution into a diversified force of para-
chute and air assault units that, over the 
years, have fought in Korea, Vietnam, Gre-
nada, Panama, the Persian Gulf region, and 
Somalia, and have engaged in peacekeeping 
operations in Lebanon, the Sinai Peninsula, 
the Dominican Republic, Haiti, Bosnia, and 
Kosovo; 

Whereas the modern-day airborne force 
that has evolved from those World War II be-
ginnings is an agile, powerful force that, in 
large part, is composed of the 82nd Airborne 
Division, the 101st Airborne Division (Air As-
sault), and the 75th Infantry (Ranger) regi-
ment which, together with other units, com-
prise the quick reaction force of the Army’s 
XVIIIth Airborne Corps when not operating 
separately under the command of a Com-
mander in Chief of one of the regional uni-
fied combatant commands; 

Whereas that modern-day airborne force 
also includes other elite forces composed en-
tirely of airborne trained and qualified spe-
cial operations warriors, including Army 
Special Forces, Marine Corps Reconnais-
sance, Navy SEALs, Air Force Combat Con-
trol Teams, Air Sea Rescue, and Airborne 
Engineer Aviation Battalions, all or most of 
which comprise the forces of the United 
States Special Operations Command; 

Whereas, in the aftermath of the terrorist 
attacks on the United States on September 
11, 2001, the 75th Infantry (Ranger) regiment, 
Special Forces units, and units of the 101st 
Airborne Division (Air Assault), together 
with other units of the Armed Forces, have 
been prosecuting the war against terrorism, 
carrying out combat operations in Afghani-
stan, training operations in the Philippines, 
and other operations elsewhere; 

Whereas, of the members and former mem-
bers of the Nation’s combat airborne forces, 
all have achieved distinction by earning the 
right to wear the airborne’s ‘‘Silver Wings of 
Courage’’, thousands have achieved the dis-
tinction of making combat jumps, 69 have 
earned the Medal of Honor, and hundreds 
have earned the Distinguished-Service Cross, 
Silver Star, or other decorations and awards 
for displays of such traits as heroism, gal-
lantry, intrepidity, and valor; 

Whereas, the members and former mem-
bers of the Nation’s combat airborne forces 
are members of a proud and honorable frater-
nity of the profession of arms that is made 
exclusive by those distinctions which, to-
gether with their special skills and achieve-
ments, distinguish them as intrepid combat 
parachutists, special operations forces, and 
(in former days) glider troops; and 

Whereas the history and achievements of 
the members and former members of the air-
borne forces of the United States Armed 
Forces warrant special expressions of the 
gratitude of the American people as the air-
borne community celebrates August 16, 2002, 
as the 62nd anniversary of the first official 
jump by the Army Parachute Test Platoon: 
Now, therefore, be it

Resolved, That the Senate requests and 
urges the President to issue a proclama-
tion—

(1) designating August 16, 2002, as ‘‘Na-
tional Airborne Day’’; and 

(2) calling on Federal, State, and local ad-
ministrators and the people of the United 
States to observe ‘‘National Airborne Day’’ 
with appropriate programs, ceremonies, and 
activities.

f 

HONORING THE BUFFALO SOL-
DIERS AND COLONEL CHARLES 
YOUNG 

Mr. REID. Mr. President, I ask unan-
imous consent that the Judiciary Com-
mittee be discharged from further con-
sideration of S. Res. 97 and the Senate 
proceed to its immediate consider-
ation. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The clerk will report the resolution 
by title. 

The assistant legislative clerk read 
as follows:

A resolution (S. Res. 97) honoring the Buf-
falo Soldiers and Colonel Charles Young.

There being no objection, the Senate 
proceeded to consider the resolution. 

Mr. REID. Mr. President, I ask unan-
imous consent that the resolution and 
preamble be agreed to, the motion to 
reconsider be laid upon the table, and 
any statements regarding this matter 
be printed in the RECORD at the appro-
priate place. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The resolution (S. Res. 97) was agreed 
to. 

The preamble was agreed to. 
The resolution, with its preamble, 

reads as follows:
S. RES. 97

Whereas the 9th and 10th Horse Cavalry 
Units, (in this resolution referred to as the 
‘Buffalo Soldiers’) have made key contribu-
tions to the history of the United States by 
fighting to defend and protect our Nation; 

Whereas the Buffalo Soldiers maintained 
the trails and protected the settler commu-
nities during the period of westward expan-
sion; 

Whereas the Buffalo Soldiers were among 
Theodore Roosevelt’s Rough Riders in Cuba 
during the Spanish-American War, and 
crossed into Mexico in 1916 under General 
John J. Pershing; 

Whereas African-American men were draft-
ed into the Buffalo Soldiers to serve on harsh 
terrain and protect the Mexican Border; 

Whereas the Buffalo Soldiers went to 
North Africa, Iran, and Italy during World 
War II and served in many positions, includ-
ing as paratroopers and combat engineers; 

Whereas in the face of fear of a Japanese 
invasion, the Buffalo Soldiers were placed 
along the rugged border terrain of the Baja 
Peninsula and protected dams, power sta-
tions, and rail lines that were crucial to San 
Diego’s war industries; 

Whereas among these American heroes, 
Colonel Charles Young, of Ripley, Ohio, 
stands out as a shining example of the dedi-
cation, service, and commitment of the Buf-
falo Soldiers; 

Whereas Colonel Charles Young, the third 
African-American to graduate from the 
United States Military Academy at West 
Point, served his distinguished career as a 

VerDate Jul 19 2002 02:51 Jul 24, 2002 Jkt 099060 PO 00000 Frm 00063 Fmt 4624 Sfmt 0634 E:\CR\FM\A23JY6.074 pfrm17 PsN: S23PT1



CONGRESSIONAL RECORD — SENATES7242 July 23, 2002
member of the Buffalo Soldiers throughout 
the world, traveling to the Philippines dur-
ing the Spanish-American War, Haiti as the 
first African-American military attache for 
the United States, Liberia and Mexico as a 
military attache, Monrovia as advisor to the 
Liberian government, and several other sta-
tions within the borders of the United 
States, holding commands during most of 
these tours; 

Whereas Colonel Charles Young took a 
vested interest in the development of Afri-
can-American youth by serving as an educa-
tor, teaching in local high schools and at 
Wilberforce University in Ohio, and devel-
oping a military training ground for African-
American enlisted men to help them achieve 
officer status for World War I at Fort 
Huachucha; 

Whereas Colonel Charles Young achieved 
so much in the face of race-based adversity 
and while he fought a fatal disease, Bright’s 
Disease, which eventually took his life; and 

Whereas there are currently 21 existing 
chapters of the 9th and 10th Cavalry Associa-
tion, with 20 domestic chapters and 1 in Ger-
many: Now, therefore, be it

Resolved, That the Senate—
(1) honors the bravery and dedication of 

the Buffalo Soldiers throughout United 
States and world history; 

(2) honors 1 of the Buffalo Soldiers’ most 
distinguished heroes, Colonel Charles Young, 
for his lifetime achievements; and 

(3) recognizes the continuing legacy of the 
Buffalo Soldiers throughout the world.

ORDERS FOR WEDNESDAY, JULY 
24, 2002 

Mr. REID. Mr. President, I ask unan-
imous consent that when the Senate 
completes its business today, it stand 
in adjournment until 10 a.m., Wednes-
day, July 24; that following the prayer 
and the pledge, the morning hour be 
deemed expired, the Journal of pro-
ceedings be approved to date, the time 
for the two leaders be reserved for their 
use later in the day, and the Senate be 
in a period of morning business until 11 
a.m., with Senators permitted to speak 
for up to 10 minutes each, with the 
first half under the control of the 
Democratic leader or his designee and 
the second half of the time under the 
control of the Republican leader or his 
designee; that at 11 a.m. the Senate re-
sume consideration of S. 812 under the 
previous order; and, further, at 3:40 
p.m. there will be a moment of silence 
in observance of the deaths of Officer 
Chestnut and Detective Gibson which 
occurred on July 24, 1998, 4 years ago. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

PROGRAM 
Mr. REID. Mr. President, the next 

rollcall vote will occur at approxi-

mately 1:30 p.m. tomorrow on adoption 
of the supplemental appropriations 
conference report and in relation to the 
Hagel second-degree amendment. 

f 

ADJOURNMENT UNTIL 10 A.M. 
TOMORROW 

Mr. REID. Mr. President, if there is 
no further business to come before the 
Senate, I ask unanimous consent the 
Senate stand in adjournment under the 
previous order. 

There being no objection, the Senate, 
at 7:10 p.m., adjourned until Wednes-
day, July 24, 2002, at 10 a.m.

f 

CONFIRMATION 

Executive nomination confirmed by 
the Senate July 23, 2002:
DEPARTMENT OF HEALTH AND HUMAN SERVICES 

RICHARD H. CARMONA, OF ARIZONA, TO BE MEDICAL 
DIRECTOR IN THE REGULAR CORPS OF THE PUBLIC 
HEALTH SERVICE, SUBJECT TO QUALIFICATIONS THERE-
FOR AS PROVIDED BY LAW AND REGULATIONS, AND TO 
BE SURGEON GENERAL OF THE PUBLIC HEALTH SERVICE 
FOR A TERM OF FOUR YEARS. 

THE ABOVE NOMINATION WAS APPROVED SUBJECT TO 
THE NOMINEE’S COMMITMENT TO RESPOND TO RE-
QUESTS TO APPEAR AND TESTIFY BEFORE ANY DULY 
CONSTITUTED COMMITTEE OF THE SENATE. 
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Daily Digest
HIGHLIGHTS

The House agreed to the conference report on H.R. 4775, Defense and
Homeland Security Supplemental Appropriations.

The House failed to pass H.J. Res. 101, disapproving the extension of
the waiver authority contained in section 402(c) of the Trade Act of
1974 with respect to Vietnam thereby maintaining normal trade rela-
tions with Vietnam.

Senate
Chamber Action
Routine Proceedings, pages S7179–S7242
Measures Introduced: Five bills and one resolution
were introduced, as follows: S. 2772–2776, and S.
Con. Res. 130.                                                             Page S7226

Measures Reported:
Special Report entitled ‘‘Further Revised Alloca-

tion to Subcommittees of Budget Totals for Fiscal
Year 2002’’. (S. Rept. No. 107–217)

S. 2489, to amend the Public Health Service Act
to establish a program to assist family caregivers in
accessing affordable and high-quality respite care,
with an amendment in the nature of a substitute.
                                                                                            Page S7226

Measures Passed:
National Veterans Awareness Week: Senate

agreed to S. Res. 293, designating the week of No-
vember 10 through November 16, 2002, as ‘‘Na-
tional Veterans Awareness Week’’ to emphasize the
need to develop educational programs regarding the
contributions of veterans to the country.
                                                                                    Pages S7240–41

National Airborne Day: Committee on the Judi-
ciary was discharged from further consideration of S.
Res. 242, designating August 16, 2002, as ‘‘Na-
tional Airborne Day’’, and the resolution was then
agreed to.                                                                        Page S7241

Honoring Buffalo Soldiers: Committee on the Ju-
diciary was discharged from further consideration of
S. Res. 97, honoring the Buffalo Soldiers and Colo-
nel Charles Young, and the resolution was then
agreed to.                                                                Pages S7241–42

Greater Access to Affordable Pharmaceuticals
Act: Senate continued consideration of S. 812, to
amend the Federal Food, Drug, and Cosmetic Act to
provide greater access to affordable pharmaceuticals,
taking action on the following amendments proposed
thereto:                                                              Pages S7194–S7218

Withdrawn:
Graham Amendment No. 4309, to amend title

XVIII of the Social Security Act to provide coverage
of outpatient prescription drugs under the Medicare
program.                                              Pages S7194, S7199–S7206

Hatch (for Grassley) Amendment No. 4310, to
amend title XVIII of the Social Security Act to pro-
vide for a Medicare voluntary prescription drug de-
livery program under the Medicare program, and to
modernize the Medicare program.
                                                                Pages S7194, S7199–S7207

Pending:
Reid (for Dorgan) Amendment No. 4299, to per-

mit commercial importation of prescription drugs
from Canada.                                                                 Page S7194

Hagel Amendment No. 4315 (to Amendment No.
4299, as amended), to provide Medicare beneficiaries
with a drug discount card that ensures access to af-
fordable outpatient prescription drugs.
                                                                                    Pages S7207–18

During consideration of this measure today, Senate
also took the following actions:

By 52 yeas to 47 nays (Vote No. 186), three-fifths
of those Senators duly chosen and sworn, not having
voted in the affirmative, Senate failed to agree to the
motion to waive the Congressional Budget Act with
respect to Graham Amendment No. 4309 (listed
above). Subsequently, the point of order that the
amendment violates section 302(f) of the Congres-
sional Budget Act of 1974 was sustained, and the
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amendment was withdrawn, pursuant to the order of
July 18, 2002.                                                             Page S7206

By 48 yeas to 51 nays (Vote No. 187), three-fifths
of those Senators duly chosen and sworn, not having
voted in the affirmative, Senate failed to agree to the
motion to waive the Congressional Budget Act with
respect to Hatch (for Grassley) Amendment No.
4310 (listed above). Subsequently, the point of order
that the amendment violates section 302(f) of the
Congressional Budget Act of 1974 was sustained,
and the amendment was withdrawn, pursuant to the
order of July 18, 2002.                                   Pages S7206–07

A unanimous-consent-time agreement was reached
providing for further consideration of Hagel Amend-
ment No. 4315, listed above, on Wednesday, July
24, 2002, with a vote to occur in relation to the
amendment to occur following the vote on adoption
of the conference report on H.R. 4775, Supplemental
Appropriations (listed below).                             Page S7222

A unanimous-consent agreement was reached pro-
viding for further consideration of the bill at 11
a.m., on Wednesday, July 24, 2002.               Page S7242

Supplemental Appropriations Conference Re-
port—Agreement: A unanimous-consent-time
agreement was reached providing for consideration of
the conference report on H.R. 4775, Supplemental
Appropriations, at 1 p.m., on Wednesday, July 23,
2002, with a vote on adoption of the conference re-
port to occur at 1:30 p.m.                                     Page S7222

Nominations Confirmed: Senate confirmed the fol-
lowing nomination:

Richard H. Carmona, of Arizona, to be Medical
Director in the Regular Corps of the Public Health
Service, subject to qualifications therefor as provided
by law and regulations, and to be Surgeon General
of the Public Health Service for a term of four years.
                                                                                    Pages S7189–94

Prior to this action, by a unanimous vote of 98
yeas (Vote No. Ex. 185), three-fifths of those Sen-
ators duly chosen and sworn, having voted in the af-
firmative, Senate agreed to the motion to close de-
bate on the nomination of Richard H. Carmona, of
Arizona, to be Medical Director in the Regular
Corps of the Public Health Service, subject to quali-
fications therefor as provided by law and regulations,
and to be Surgeon General of the Public Health
Service.                                                             Pages S7189, S7242

Messages From the House:                               Page S7225

Measures Referred:                                         Pages S7225–26

Executive Reports of Committees:               Page S7226

Additional Cosponsors:                               Pages S7226–28

Statements on Introduced Bills/Resolutions:
                                                                                    Pages S7228–32

Additional Statements:                                Pages S7224–25

Amendments Submitted:                           Pages S7232–39

Notices of Hearings/Meetings:                        Page S7239

Authority for Committees to Meet:     Pages S7239–40

Privilege of the Floor:                                          Page S7240

Record Votes: Three record votes were taken today.
(Total—187)                                    Pages S7189, S7206, S7207

Adjournment: Senate met at 9:45 a.m., and ad-
journed at 7:10 p.m., until 10 a.m., on Wednesday,
July 24, 2002. (For Senate’s program, see the re-
marks of the Acting Majority Leader in today’s
Record on page S7242.)

Committee Meetings
(Committees not listed did not meet)

APPROPRIATIONS—AGRICULTURE
Committee on Appropriations: Subcommittee on Agri-
culture, Rural Development, and Related Agencies
approved for full committee consideration an original
bill making appropriations for Agriculture, Rural
Development, Food and Drug Administration, and
Related Agencies programs for the fiscal year ending
September 30, 2003.

APPROPRIATIONS—DISTRICT OF
COLUMBIA
Committee on Appropriations: Subcommittee on District
of Columbia approved for full committee consider-
ation an original bill making appropriations for the
government of the District of Columbia and other
activities chargeable in whole or in part against reve-
nues of said District for the fiscal year ending Sep-
tember 30, 2003.

APPROPRIATIONS—VA/HUD
Committee on Appropriations: Subcommittee on VA,
HUD, and Independent Agencies approved for full
committee consideration an original bill making ap-
propriations for the Departments of Veterans Affairs
and Housing and Urban Development, and for sun-
dry independent agencies, boards, commissions, cor-
porations, and offices for the fiscal year ending Sep-
tember 30, 2003.

NOMINATIONS
Committee on Banking, Housing, and Urban Affairs:
Committee concluded hearings on the nominations
of Cynthia A. Glassman, of Virginia, and Roel C.
Campos, of Texas, each to be a Member of the Secu-
rities and Exchange Commission, after the nominees
testified and answered questions in their own behalf.
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BUSINESS MEETING
Committee on Commerce, Science, and Transportation:
Committee ordered favorably reported the nomina-
tions of Steven Robert Blust, of Florida, to be a Fed-
eral Maritime Commissioner, Kathie L. Olsen, of Or-
egon, and Richard M. Russell, of Virginia, each to
be an Associate Director of the Office of Science and
Technology Policy, Frederick D. Gregory, of Mary-
land, to be Deputy Administrator of the National
Aeronautics and Space Administration, Jonathan Ste-
ven Adelstein, of South Dakota, to be a Member of
the Federal Communications Commission, and one
United States Coast Guard promotion list.

ARCHAEOLOGICAL RESOURCES
Committee on Energy and Natural Resources: Sub-
committee on National Parks concluded hearings on
S. 2598, to enhance the criminal penalties for illegal
trafficking of archaeological resources; S. 2727, to
provide for the protection of paleontological re-
sources on Federal lands; and H.R. 3954, to des-
ignate certain waterways in the Caribbean National
Forest in the Commonwealth of Puerto Rico as com-
ponents of the National Wild and Scenic Rivers Sys-
tem; after receiving testimony from Christopher
Kearney, Deputy Assistant Secretary for Policy, Man-
agement and Budget, Department of the Interior;
Elizabeth Estill, Deputy Chief for Programs and Leg-
islation, U.S. Forest Service, Department of Agri-
culture; and Richard K. Stucky, Denver Museum of
Nature and Science, Denver, Colorado.

STRATEGIC OFFENSIVE REDUCTIONS
TREATY
Committee on Foreign Relations: Committee concluded
hearings on the Treaty Between the United States of
America and the Russian Federation on Strategic Of-
fensive Reductions, Signed at Moscow on May 24,
2002 (Treaty Doc. 107–8); after receiving testimony
from former Senator Sam Nunn, Nuclear Threat Ini-
tiative; Gen. Eugene E. Habiger, USAF (Ret.), San
Antonio, Texas, former Commander, U.S. Strategic
Command; Kenneth L. Adelman, Edelman Public
Relations Worldwide, former Director of the Arms
Control and Disarmament Agency, Fr. Drew
Christiansen, on behalf of the U.S. Conference of
Catholic Bishops, and Frank J. Gaffney, Jr., Center
for Security Policy, all of Washington, D.C.; and
Christopher E. Paine, Natural Resources Defense
Council, Charlottesville, Virginia.

ENRON COLLAPSE
Committee on Governmental Affairs: Permanent Sub-
committee on Investigations resumed hearings to ex-

amine the role of financial institutions in the col-
lapse of Enron Corporation, focusing on their con-
tribution to Enron’s use of complex transactions and
questionable accounting practices in order to inac-
curately improve the appearance of the company’s fi-
nancial status, receiving testimony from Robert L.
Roach, Chief Investigator, Permanent Subcommittee
on Investigations, and Gary M. Brown, Special
Counsel, both of the Senate Committee on Govern-
mental Affairs; Lynn E. Turner, Colorado State Uni-
versity Center for Quality Financial Reporting,
Broomfield, former Chief Accountant, Securities and
Exchange Commission; and Pamela M. Stumpp and
John C. Diaz, both of Moody’s Investors Service,
Ronald M. Barone and Nik Khakee, both of Stand-
ard’s and Poor, Donald H. McCree, Robert W.
Traband, and Jeffrey W. Dellapina, all of JP Morgan
Chase and Company, David C. Bushnell, James F.
Reilly, Jr., Richard Caplan, and Maureen Hendricks,
all of Salomon Smith Barney/Citigroup, all of New
York, New York.

Hearings will resume on Tuesday, July 30.

NOMINATIONS
Committee on the Judiciary: Committee concluded
hearings on the nominations of Priscilla Richman
Owen, of Texas, to be United States Circuit Judge
for the Fifth Circuit, Timothy J. Corrigan, to be
United States District Judge for the Middle District
of Florida, and Jose E. Martinez, to be United States
District Judge for the Southern District of Florida,
after the nominees testified and answered questions
in their own behalf. Ms. Owen was introduced by
Senators Gramm and Hutchison, and Representative
Granger, and Mr. Corrigan and Mr. Martinez were
introduced by Senator Bill Nelson.

LAW ENFORCEMENT OFFICERS SAFETY
Committee on the Judiciary: Committee concluded
hearings on S. 2480, to amend title 18, United
States Code, to exempt qualified current and former
law enforcement officers from state laws prohibiting
the carrying of concealed handguns, after receiving
testimony from Senator Baucus; Representative
Cunningham; Steve Young, Marion, Ohio, on behalf
of the Fraternal Order of Police; Arthur Gordon,
Woodbine, Maryland, on behalf of the Federal Law
Enforcement Officers Association; David Johnson,
Cedar Rapids Police Department, Cedar Rapids,
Iowa; and Lonnie J. Westphal, Colorado State Patrol,
Denver, on behalf of the International Association of
Chiefs of Police.
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House of Representatives
Chamber Action
Measures Introduced: 15 public bills, H.R.
5179–5193; and 1 resolution, H. Con. Res. 445,
were introduced.                                                         Page H5194

Reports Filed: Reports were filed today as follows:
H.R. 4547, to authorize appropriations for fiscal

year 2003 for military activities of the Department
of Defense and to prescribe military personnel
strengths for fiscal year 2003, amended (H. Rept.
107–603);

H.R. 4965, to prohibit the procedure commonly
known as partial-birth abortion (H. Rept. 107–604);

H.R. 3609, to amend title 49, United States
Code, to enhance the security and safety of pipelines,
amended (H. Rept. 107–605, Pt. 1);

H.R. 3609, to amend title 49, United States
Code, to enhance the security and safety of pipelines,
amended (H. Rept. 107–605, Pt. 2);

H. Res. 437, requesting that the President focus
appropriate attention on neighborhood crime preven-
tion and community policing, and coordinate certain
Federal efforts to participate in ‘‘National Night
Out’’, including by supporting local efforts and
neighborhood watches and by supporting local offi-
cials to provide homeland security (H. Rept.
107–606);

H. Res. 497, providing for the consideration of
H.R. 4628, to authorize appropriations for fiscal year
2003 for intelligence-related activities of the United
States Government, the Community Management
Account, and the Central Intelligence Agency Re-
tirement and Disability System (H. Rept. 107–607);

H. Res. 498, providing for consideration of H.R.
4965, to prohibit the procedure commonly known as
partial-birth abortion (H. Rept. 107–608); and

H.R. 5005, to establish the Department of Home-
land Security, amended (H. Rept. 107–609).
                                                                                            Page H5193

Speaker Pro Tempore: Read a letter from the
Speaker wherein he appointed Representative
Schrock to act as Speaker pro tempore for today.
                                                                                            Page H5091

Guest Chaplain: The prayer was offered by the
guest Chaplain, Captain Jeff Struecker, Chaplain,
United States Army, 1st Battalion, 319th Airborne
Field Artillery Regiment of Ft. Bragg, North Caro-
lina.                                                                                   Page H5095

Journal: The House agreed to the Speaker’s approval
of the Journal of Monday, July 23 by a yea-and-nay
vote of 339 yeas to 45 nays with 1 voting ‘‘present’’,
Roll No. 326.                                               Pages H5095, H5098

Recess: The House recessed at 9:34 a.m. and recon-
vened 10 a.m.                                                              Page H5095

Defense and Homeland Security Supplemental
Appropriations Conference Report: The House
agreed to the conference report on H.R. 4775, mak-
ing supplemental appropriations for the fiscal year
ending September 30, 2002 by a yea-and-nay vote of
397 yeas to 32 nays, Roll No. 328. The conference
report was considered pursuant to the order of the
House of July 22, 2002.                               (See next issue.)

Trade With Vietnam—Maintained Normal
Trade Relations: The House failed to pass H.J. Res.
101, disapproving the extension of the waiver au-
thority contained in section 402(c) of the Trade Act
of 1974 with respect to Vietnam by a yea-and-nay
vote of 91 yeas to 338 nays, Roll No. 329. The joint
resolution was considered pursuant to the order of
the House of July 22, 2002.
                                   Pages H5098–H5107 (continued next issue)

Treasury and Postal Operations Appropriations:
The House completed debate and began considering
amendments to H.R. 5120, making appropriations
for the Treasury Department, the United States Post-
al Service, the Executive Office of the President, and
certain Independent Agencies, for the fiscal year end-
ing September 30, 2003. Consideration will resume
on Wednesday, July 24.                                (See next issue.)

Agreed To:
Rogers amendment No. 13 printed in the Con-

gressional Record of July 16 that increases funding
for the United States Customs Service Salaries and
Expenses funding by $700,000 for six customs
agents to inspect Canadian trash coming into Michi-
gan and decreases Internal Revenue Service Proc-
essing, Assistance, and Management funding accord-
ingly;                                                                       (See next issue.)

Millender-McDonald amendment No. 19 printed
in the Congressional Record of July 17 that makes
available $600,000 in National Archives and
Records Administration Operating Expenses funding
for the preservation of the records of the Freedmen’s
Bureau;                                                                   (See next issue.)

Kucinich amendment No. 17 printed in the Con-
gressional Record of July 17 that strikes section 513
which exempted contracts under the Federal Em-
ployees Health Benefits Program from the cost ac-
counting standards promulgated under section 26 of
the Office of Federal Procurement Policy Act;
                                                                                  (See next issue.)

Flake amendment No. 1 printed in the Congres-
sional Record of July 15 that prohibits the use of
any funding to administer or enforce part 515 of
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title 31, Code of Federal Regulations (the Cuban As-
sets Control regulations) with respect to travel to
Cuba (agreed to by a recorded vote of 262 ayes to
167 noes with 1 voting ‘‘present’’, Roll No. 331);
                                                                                  (See next issue.)

Flake amendment No. 20 printed in the Congres-
sional Record of July 18 that prohibits the use of
any funding to enforce any restriction on remittances
to nationals of Cuba (agreed to by a recorded vote
of 251 ayes to 177 noes, Roll No. 332); and
                                                                                  (See next issue.)

Moran of Kansas amendment No. 9 printed in the
Congressional Record of July 15 that prohibits the
use of any funding to implement sanctions imposed
by the United States on private commercial sales of
agricultural commodities, medicine, or medical sup-
plies to Cuba.                                                      (See next issue.)

Rejected:
Goss amendment printed in H. Rept. 107–585

that sought to require the President to certify to
Congress that the Government of Cuba does not pos-
sess biological weapons, is not developing or pro-
viding terrorist states or terrorist organizations the
technology to develop biological weapons, and is not
providing support or sanctuary to international ter-
rorists before any limitation on funding is applied to
the enforcement and administration of travel restric-
tions to Cuba (rejected by a recorded vote of 182
ayes to 247 noes, Roll No. 330); and    (See next issue.)

Rangel amendment No. 5 printed in the Congres-
sional Record of July 15 that sought to prohibit the
use of any funding to implement, administer, or en-
force the economic embargo of Cuba (rejected by a
recorded vote of 204 ayes to 226 noes, Roll No.
333).                                                                        (See next issue.)

Points of Order sustained Against:
Language on page 74, lines 15 through 25 dealing

with affidavits signed by employees to certify their
United States citizenship and permanent resident
status; and                                                             (See next issue.)

Section 646 that deals with corporate expatriates.
                                                                                  (See next issue.)

The House agreed to H. Res. 488, the rule that
is providing for consideration of the bill on July 18.
Order of Business—Further Consideration of
Treasury and Postal Operations Appropriations:
Agreed that during further consideration of H.R.
5120 in the Committee of the Whole pursuant to
H. Res. 488, no further amendment to the bill may
be offered except: Pro forma amendments offered by
the Chairman or ranking minority member of the
Committee on Appropriations or their designees for
the purpose of debate; amendments numbered 2, 8,
12, and 18 in the Congressional Record, which shall
be debatable for 5 minutes each; an amendment by
Representative Barr of Georgia regarding a national

media campaign and an amendment by Representa-
tive George Miller of California regarding a Federal
Acquisition Regulation, both of which shall be de-
batable for 20 minutes each; amendment numbered
16 in the Congressional Record, an amendment by
Representative Hoyer regarding High Sea Repairs,
and the amendment by Representative Hefley,
placed at the desk, all of which shall be debatable
for 10 minutes each; amendment numbered 21 in
the Congressional Record, which shall be debatable
for 40 minutes; and an amendment by Representa-
tive Sanders regarding taxation of pension plans,
which shall be debatable for 30 minutes. Each such
amendment may be offered only by the member des-
ignated in this request, or a designee, or the Mem-
ber who caused it to be printed, or a designee, shall
be considered as read, shall be debatable for the time
specified, equally divided and controlled by the pro-
ponent and an opponent, shall not be subject to
amendment, and shall not be subject to a demand
for a division of the question in the House or in the
Committee of the Whole.                             (See next issue.)

Suspensions: The House agreed to suspend the rules
and pass the following measures:

National Aviation Capacity Expansion: H.R.
3479, amended, to expand aviation capacity in the
Chicago Area (agreed to by a yea-and-nay vote of
343 yeas to 87 nays, Roll No. 327). Agreed to
amend the title so as to read: ‘‘To expand aviation
capacity.’’; and           Pages H5114–91 (continued next issue)

Pipeline Infrastructure Protection: H.R. 3609,
amended, to amend title 49, United States Code, to
enhance the security and safety of pipelines (agreed
to by a yea-and-nay vote of 423 yeas to 4 nays, Roll
No. 334).                                                              (See next issue.)

Suspension Proceedings Postponed: The House
completed debate on motions to suspend the rules
and pass the following measures. Further proceedings
on the motions were postponed:

Improving Access to Long-Term Care: H.R.
4946, amended, to amend the Internal Revenue
Code to provide health care incentives related to
long-term care; and                                           Pages H5107–14

FY 2003 National Defense Authorization Act
for Fiscal Year 2003: H.R. 4537, amended, to au-
thorize appropriations for fiscal year 2003 for mili-
tary activities of the Department of Defense and to
prescribe military personnel strengths for fiscal year
2003.                                                                       (See next issue.)

Privileged Resolution: Representative Sanchez noti-
fied the House of her intention to offer a resolution
as a question of the privileges of the House and that
the text reads as follows: In the matter of James A.
Traficant, Jr.; Resolved, that, pursuant to Article 1,
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Section 5, Clause 2 of the United States Constitu-
tion, Representative James A. Traficant, Jr., be, and
he hereby is, expelled from the House of Representa-
tives.                                                                        (See next issue.)

Discharge Petitions: Pursuant to Clause 2 of Rule
XV, Representative Carson moved to discharge the
Committee on Rules from the consideration of H.
Res. 479, providing for consideration of H.R. 3818,
to protect investors by enhancing regulation of pub-
lic auditors, improving corporate governance, over-
hauling corporate disclosure made pursuant to the
securities laws (Discharge Petition No. 9) and Rep-
resentative Phelps moved to discharge the Com-
mittee on Rules from the consideration of H. Res.
480, providing for consideration of H.R. 4098, to
provide for criminal prosecution of persons who alter
or destroy evidence in certain Federal investigations
or defraud investors of publicly traded securities, to
disallow debts incurred in violation of securities
fraud laws from being discharged in bankruptcy, to
protect whistleblowers against retaliation by their
employers (Discharge Petition No. 10).
                                                                                  (See next issue.)

Late Report Select Committee on Homeland Se-
curity: Agreed that the Select Committee on Home-
land Security have until 3 a.m. on Wednesday, July
24 to file a report on H.R. 5005, to establish the
Department of Homeland Security.         (See next issue.)

Amendments: Amendments ordered printed pursu-
ant to the rule appear on pages H5195–H5200.

Quorum Calls—Votes: Five yea-and-nay votes and
four recorded votes developed during the proceedings
of the House today and appears on pages H5098
(continued next issue). There were no quorum calls.

Adjournment: The House met at 9 a.m. and ad-
journed at 12:13 a.m. on Wednesday, July 24.

Committee Meetings
COMMERCIAL SHIPBUILDING
Committee on Armed Services: Special Oversight Panel
on the Merchant Marine held a hearing on commer-
cial shipbuilding in the United States and the Mari-
time Security Program. Testimony was heard from
public witnesses.

WHAT’S NEXT FOR SCHOOL CHOICE?
Committee on Education and the Workforce: Held a hear-
ing on ‘‘What’s Next for School Choice?’’ Testimony
was heard from Representative Armey; and public
witnesses.

COMPULSORY UNION DUES AND
CORPORATE CAMPAIGNS
Committee on Education and the Workforce: Sub-
committee on Workforce Protections held a hearing
on ‘‘Compulsory Union Dues and Corporate Cam-
paigns.’’ Testimony was heard from public witnesses.

INSURANCE COVERAGE OF MENTAL
HEALTH BENEFITS
Committee on Energy and Commerce: Subcommittee on
Health held a hearing titled ‘‘Insurance Coverage of
Mental Health Benefits.’’ Testimony was heard from
public witnesses.

OFFICE OF FEDERAL HOUSING ENTERPRISE
OVERSIGHT’S RISK-BASED CAPITAL STRESS
TEST FOR FANNIE MAE AND FREDDIE MAC
Committee on Financial Services: Subcommittee on Cap-
ital Markets, Insurance, and Government Sponsored
Enterprises held a hearing regarding the Office of
Federal Housing Enterprise Oversight’s (OFHEO)
risk-based capital stress test for Fannie Mae and
Freddie Mac. Testimony was heard from Armando
Falcon, Jr., Director, Office of Federal Housing En-
terprise Oversight, Department of Housing and
Urban Development.

HOMELAND SECURITY; PROTECTING
STRATEGIC PORTS
Committee on Government Reform: Subcommittee on
National Security, Veterans’ Affairs, and Inter-
national Relations held a hearing on Homeland Se-
curity: Protecting Strategic Ports. Testimony was
heard from Maj. Gen. Kenneth L. Privratsky, USA,
Commander, Military Traffic Management Com-
mand, Department of Defense; the following officials
of the Department of Transportation: William G.
Schubert, Maritime Administrator; and Rear Adm.
Paul J. Pluta, USCG, Assistant Commandant, Ma-
rine Safety and Environmental Protection, U.S. Coast
Guard; Raymond Decker, Director, Defense Capa-
bilities and Management Team, GAO; and a public
witness.

MISCELLANEOUS MEASURES
Committee on International Relations: Subcommittee on
Africa approved for full Committee action the fol-
lowing resolutions: H. Con. Res. 287, expressing the
sense of Congress relating to efforts of the Peace
Parks Foundation in the Republic of South Africa to
facilitate the establishment and development of
transfrontier conservation efforts in southern Africa;
and H. Con. Res. 421, recognizing the importance
of inheritance rights of women in Africa.
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PACIFIC ISLAND NATIONS
Committee on International Relations: Subcommittee on
East Asia and the Pacific held a hearing on Pacific
Island Nations: Current Issues and U.S. Interests.
Testimony was heard from the following officials of
the Department of State: Matthew Daley, Deputy
Assistant Secretary, Bureau of East Asian and Pacific
Affairs; and Mary Beth West, Deputy Assistant Sec-
retary, Bureau of Oceans and International Environ-
mental Scientific Affairs; and a public witness.

MISCELLANEOUS MEASURES
Committee on the Judiciary: Ordered reported the fol-
lowing bills: H.R. 1452, amended, Family Reunifi-
cation Act of 2001; H.R. 4757, amended, Our Lady
of Peace Act; and H.R. 3995, Housing Affordability
for America Act of 2002.

The Committee began markup of H.R. 4600,
Help Efficient, Accessible, Low Cost, Timely Health
Care (HEALTH) Act of 2002.

NINTH CIRCUIT COURT OF APPEALS
REORGANIZATION ACT
Committee on the Judiciary: Subcommittee on Courts,
the Internet and Intellectual Property held a hearing
on H.R. 1203, Ninth Circuit Court of Appeals Re-
organization Act of 2001. Testimony was heard from
the following Judges of the U.S. Court of Appeals
for the Ninth Circuit: Mary M. Schroeder, Chief;
Diarmuid F. O’Scannlain and Sidney R. Thomas; and
Alan G. Lance, Attorney General, State of Idaho.

OVERSIGHT
Committee on Resources: Subcommittee on Energy and
Mineral Resources held an oversight hearing on
Availability of Bonds to Meet Federal Requirement
for Mining, Oil and Gas Projects. Testimony was
heard from Tom Fulton, Deputy Assistant Secretary,
Land and Minerals Management, Department of the
Interior; and public witnesses.

INTELLIGENCE AUTHORIZATION ACT
Committee on Rules: Granted, by voice vote, a modi-
fied open rule providing 1 hour of debate on H.R.
4628, Intelligence Authorization Act for Fiscal Year
2003. The rule waives all points of order against
consideration of the bill. The rule provides that it
shall be in order to consider as an original bill for
the purpose of amendment the amendment in the
nature of a substitute recommended by the Perma-
nent Select Committee on Intelligence now printed
in the bill. The rule waives all points of order
against the committee amendment in the nature of
a substitute. The rule provides that no amendment
shall be in order except pro-forma amendments for
the purpose of debate and those printed in the Con-

gressional Record, which shall only be offered by the
Member who caused it to be printed or his designee
and shall be considered as read. Finally, the rule pro-
vides one motion to recommit with or without in-
structions. Testimony was heard from Chairman
Goss and Representatives Pelosi, Roemer and
Hastings of Florida.

PARTIAL-BIRTH ABORTION BAN ACT
Committee on Rules: Granted, by voice vote, a closed
rule providing 2 hours of debate in the House on
H.R. 4965, Partial-Birth Abortion Ban Act of 2002.
The rule waives all points of order against consider-
ation of the bill. Finally, the rule provides one mo-
tion to recommit with or without instructions. Tes-
timony was heard from Chairman Sensenbrenner and
Representatives Nadler, Scott, Jackson-Lee of Texas,
Hoyer and Edwards.

INCREASED STEEL TARIFFS—AMERICAN
MANUFACTURERS—UNINTENDED
CONSEQUENCES
Committee on Small Business: Held a hearing on ‘‘Un-
intended Consequences of Increased Steel Tariffs on
American Manufacturers.’’ Testimony was heard
from public witnesses.

AVIATION SECURITY
Committee on Transportation and Infrastructure: Sub-
committee on Aviation held a hearing on Aviation
Security. Testimony was heard from the following
officials of the Department of Transportation: Nor-
man Y. Mineta, Secretary; Michael Jackson, Deputy
Secretary; and Adm. James M. Loy, USCG, Acting
Assistant Secretary, Security; and Alexis Stefani, As-
sistant Inspector General, Auditing, GAO.

The Subcommittee also met in executive session
to continue hearings on Aviation Security. Testi-
mony was heard from departmental witnesses.

MEDICARE’S GEOGRAPHIC COST
ADJUSTORS
Committee on Ways and Means: Subcommittee on
Health held a hearing on Medicare’s Geographic
Cost Adjustors. Testimony was heard from Rep-
resentatives Nussle, Roukema, Kanjorski, Visclosky,
Shays, Peterson of Minnesota, Hinchey, Smith of
Michigan, Watt of North Carolina, Kelly, Aderholt,
Moran of Kansas, Peterson of Pennsylvania, Sandlin
and Sherwood; William J. Scanlon, Director, Health
Financing and System Issues, GAO; Glenn D.
Hackbarth, Chairman, Medicare Payment Advisory
Commission; and a public witness.
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Joint Meetings
9/11 INTELLIGENCE INVESTIGATION
Joint Hearing: Senate Select Committee on Intel-
ligence held joint closed hearings with the House
Permanent Select Committee on Intelligence to ex-
amine events surrounding September 11, 2001.

Select Committee will meet again Thursday, July
25.
f

COMMITTEE MEETINGS FOR WEDNESDAY,
JULY 24, 2002

(Committee meetings are open unless otherwise indicated)

Senate
Committee on Appropriations: business meeting to mark

up an original bill making appropriations for energy and
water development for the fiscal year ending September
30, 2003, 10 a.m., S–128, Capitol.

Subcommittee on Transportation, business meeting to
mark up proposed legislation making appropriations for
the Department of Transportation and related agencies for
the fiscal year ending September 30, 2003, 4 p.m.,
SD–116.

Committee on Banking, Housing, and Urban Affairs: Sub-
committee on Housing and Transportation, to hold over-
sight hearings to examine management challenges of the
Department of Housing and Urban Development, 2:30
p.m., SD–538.

Committee on Commerce, Science, and Transportation: Sub-
committee on Science, Technology, and Space, to hold
hearings to examine women in science and technology,
2:30 p.m., SR–253.

Committee on Energy and Natural Resources: to hold hear-
ings to examine issues surrounding the Federal Energy
Regulatory Commission, 3 p.m., SD–366.

Committee on Environment and Public Works: with the
Committee on Foreign Relations, to hold joint hearings
to examine implementation of environmental treaties,
10:30 a.m., SD–406.

Committee on Foreign Relations: with the Committee on
Environment and Public Works, to hold joint hearings to
examine implementation of environmental treaties, 10:30
a.m., SD–406.

Full Committee, to hold hearings to examine the nom-
ination of Kristie Anne Kenney, of Maryland, a Career
Member of the Senior Foreign Service, Class of Minister-
Counselor, to be Ambassador Extraordinary and Pleni-
potentiary of the United States of America to the Repub-
lic of Ecuador; the nomination of Larry Leon Palmer, of
Georgia, a Career Member of the Senior Foreign Service,
Class of Counselor, to be Ambassador Extraordinary and
Plenipotentiary of the United States of America to the
Republic of Honduras; and the nomination of Barbara
Calandra Moore, of Maryland, a Career Member of the
Senior Foreign Service, Class of Minister-Counselor, to be
Ambassador Extraordinary and Plenipotentiary of the
United States of America to the Republic of Nicaragua,
2:30 p.m., SD–419.

Committee on Governmental Affairs: business meeting to
reconsider the Committee’s action of 5/22, with respect
to ordering favorably reported, with amendments S.
2452, to establish the Department of National Homeland

Security and the National Office for Combating Ter-
rorism; and to consider the nominations of James E.
Boasberg, to be an Associate Judge of the Superior Court
of the District of Columbia; Michael D. Brown, of Colo-
rado, to be Deputy Director of the Federal Emergency
Management Agency; and Mark W. Everson, of Texas, to
be Deputy Director for Management, Office of Manage-
ment and Budget, 9:30 a.m., SD–342.

Committee on Health, Education, Labor, and Pensions: busi-
ness meeting to consider S. 2328, to amend the Public
Health Service Act and the Federal Food, Drug, and Cos-
metic Act to ensure a safe pregnancy for all women in
the United States, to reduce the rate of maternal mor-
bidity and mortality, to eliminate racial and ethnic dis-
parities in maternal health outcomes, to reduce pre-term,
labor, to examine the impact of pregnancy on the short
and long term health of women, to expand knowledge
about the safety and dosing of drugs to treat pregnant
women with chronic conditions and women who become
sick during pregnancy, to expand public health preven-
tion, education and outreach, and to develop improved
and more accurate data collection related to maternal
morbidity and mortality; S. 2394, to amend the Federal
Food, Drug, and Cosmetic Act to require labeling con-
taining information applicable to pediatric patients; S.
2499, to amend the Federal Food, Drug, and Cosmetic
Act to establish labeling requirements regarding aller-
genic substances in food; S. 1998, to amend the Higher
Education Act of 1965 with respect to the qualifications
of foreign schools; proposed legislation authorizing funds
for the Child Care and Development Block Grant; and
the nominations of Edward J. Fitzmaurice, Jr., of Texas,
and Harry R. Hoglander, of Massachusetts, each to be a
Member of the National Mediation Board, 9:30 a.m.,
SD–430.

Committee on Indian Affairs: to hold hearings on S.
1344, to provide training and technical assistance to Na-
tive Americans who are interested in commercial vehicle
driving careers, 10 a.m., SR–485.

Committee on the Judiciary: Subcommittee on Crime and
Drugs, to hold hearings to examine corporate responsi-
bility, focusing on criminal sanctions to deter wrong
doing, 2:30 p.m., SD–226.

Committee on Small Business and Entrepreneurship: business
meeting to mark up pending legislation, 9 a.m.,
SR–428A.

Committee on Veterans’ Affairs: to hold hearings to exam-
ine mental health care issues, 9:30 a.m., SR–418.

House
Committee on Education and the Workforce, hearing on

‘‘Implementation of the No Child Left Behind Act,’’
10:30 a.m., 2175 Rayburn.

Committee on Energy and Air Quality, Subcommittee on
Energy and Air Quality, to mark up H.R. 3880, to pro-
vide a temporary waiver from certain transportation con-
formity requirements and metropolitan transportation
planning requirements under the Clean Air Act and
under other laws for certain areas in New York where the
planning offices and resources have been destroyed by acts
of terrorism, 4 p.m., 2123 Rayburn.

Committee on Financial Services, Subcommittee on Finan-
cial Institutions and Consumer Credit, hearing on H.R.
3424, Community Choice in Real Estate Act, 2 p.m.,
2128 Rayburn.
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Committee on Government Reform, Subcommittee on Gov-
ernment Efficiency, Financial Management and Intergov-
ernmental Relations, oversight hearing on ‘‘Cyber-ter-
rorism: Is the Nation’s Critical Infrastructure Adequately
Protected?’’ 10 a.m., 2154 Rayburn.

Subcommittee on Technology and Procurement Policy,
hearing entitled ‘‘An Oversight Hearing to Review the
Findings of the Commercial Activities Panel,’’ 1 p.m.,
2154 Rayburn.

Committee on International Relations, hearing on Eco-
nomic Development and Integration as a Catalyst for
Peace: A ‘‘Marshall Plan’’ for the Middle East, 10:15
a.m., 2172 Rayburn.

Subcommittee on Europe, to mark up the following
measures: H. Con. Res. 164, expressing the sense of Con-
gress that security, reconciliation, and prosperity for all
Cypriots can be best achieved within the context of mem-
bership in the European Union which will provide sig-
nificant rights and obligations for all Cypriots; H. Con.
Res. 437, recognizing the Republic of Turkey for its co-
operation in the campaign against global terrorism, for its
commitment of forces and assistance to Operation Endur-
ing Freedom and subsequent missions in Afghanistan,
and for initiating important economic reforms to build a
stable and prosperous economy in Turkey; and H. Con.
Res. 327, commending the republic of Turkey and the
State of Israel for the continued strengthening of their
political, economic, cultural, and strategic partnership
and for their actions in support of the war on terrorism,
12:30 p.m., 2255 Rayburn.

Subcommittee on International Operations and Human
Rights, to mark up the following measures: H. Con. Res.
349, calling for an end to the sexual exploitation of refu-
gees; and H. Con. Res. 351, expressing the sense of Con-
gress that the United States should condemn the practice
of execution by stoning as a gross violation of human
rights, 2:30 p.m., 2255 Rayburn.

Subcommittee on Western Hemisphere, hearing on the
Coffee Crisis in the Western Hemisphere, 2:30 p.m.,
2200 Rayburn.

Committee on Resources, to mark up the following bills:
H.R. 2099, to amend the Omnibus Parks and Public
Lands Management Act of 1996 to provide adequate
funding authorization for the Vancouver National His-
toric Reserve; H.R. 2301, to authorize the Secretary of
the Interior to construct a bridge on Federal land west
of and adjacent to Folsom Dam in California; H.R. 2534,
Lower Los Angeles River and San Gabriel River Water-
sheds Study Act of 2001; H.R. 2748, National War Per-
manent Tribute Historical Database Act; H.R. 3148, to
amend the Alaska Native Claims Settlement Act to pro-
vide equitable treatment of Alaska Native Vietnam Vet-
erans; H.R. 3407, Indian Financing Act Reform Amend-
ment; H.R. 3434, McLoughlin House National Historic
Site Act; H.R. 3449, to revise the boundaries of the
George Washington Birthplace National Monument;
H.R. 4622, Gateway Communities Cooperation Act of
2002; H.R. 4682, Allegheny Portage Railroad National
Historic Site Boundary Revision Act; H.R. 4708, Fre-
mont-Madison Conveyance Act; H.R. 4917, Los Padres
National Forest Land Exchange Act; H.R. 4919, Tonto
And Coconino National Forests Land Exchange Act; H.R.
4938, to direct the Secretary of the Interior, through the

Bureau of Reclamation, to conduct a feasibility study to
determine the most feasible method of developing a safe
and adequate municipal, rural, and industrial water sup-
ply for the Santee Sioux Tribe of Nebraska; H.R. 4953,
to direct the Secretary of the Interior to grant Deschutes
and Crook Counties in the State of Oregon a right-of-way
to West Butte Road; H.R. 4966, National Oceanic and
Atmospheric Administration Act; H.R. 4968, Federal-
Utah State Trust Lands Consolidation Act; H.R. 5039,
Humboldt Project Conveyance Act; S. 329, Peopling of
America Theme Study Act; S. 423, Fort Clatsop National
Memorial Expansion Act; S. 491, to authorize the Sec-
retary of the Interior, pursuant to the provisions of the
Reclamation Wastewater and Groundwater Study and Fa-
cilities Act to participate in the design, planning, and
construction of the Denver Water Reuse project; S. 509,
Kenai Mountains-Turnagain Arm National Heritage Area
Act of 2001; S. 941, Rancho Corral de Tierra Golden
Gate National Recreation Area Boundary Adjustment Act
of 2001; S. 1097, to authorize the Secretary of the Inte-
rior to issue right-of-way permits for natural gas pipelines
within the boundary of the Great Smoky Mountains Na-
tional Park; and S. 1105, Grand Teton National Park
Land Exchange Act, 10 a.m., 1324 Longworth.

Committee on Rules, to consider H.R. 5005, Homeland
Security Act of 2002, 4 p.m., H–313 Capitol.

Committee on Science, Subcommittee on Environment,
Technology and Standards, hearing on Satellite Data
Management at NOAA, 10 a.m., 2318 Rayburn.

Committee on Transportation and Infrastructure, to consider
the following: Several U.S. Army Corps of Engineers Sur-
vey resolutions; GSA Fiscal Year 2003 Capital Investment
and Leasing Program; Courthouse Construction Pro-
spectus and Lease Prospectus Resolutions; H. Con. Res.
442, recognizing the American Road and Transportation
Builders Associations for reaching its 100th Anniversary
and for the many vital contributions of its members in
the transportation construction industry to the American
economy and quality of life through the multi-modal
transportation infrastructure network its members have
designed, built, and managed over the past century; H.R.
4727, Dam Safety and Security Act of 2002; and H.R.
5157, to amend section 5307 of title 49, United States
Code, to allow transit systems in urbanized areas that, for
the first time, exceeded 200,000 in population according
to the 2000 census to retain flexibility in the use of Fed-
eral transit formula grants in fiscal year 2003, 11 a.m.,
2167 Rayburn.

Committee on Veterans’ Affairs, Subcommittee on Bene-
fits, hearing on the following bills: H.R. 5111,
Servicemember’s Civil Relief Act; and H.R. 4017, Sol-
diers’ and Sailors’ Civil Relief Equity Act, 10 a.m., 334
Cannon.

Permanent Select Committee on Intelligence, executive, on
Global Hot Spots, 1:30 p.m., H–405 Capitol.

Subcommittee on Technical and Tactical Intelligence,
executive, on Future Imagery Architecture, 3 p.m.,
H–405 Capitol.

Joint Meetings
Joint Economic Committee: to hold hearings to examine

the measuring of economic change, 10 a.m., 311 Cannon
Building.
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Next Meeting of the Senate

10 a.m., Wednesday, July 24

Senate Chamber

Program for Wednesday: After the transaction of any
morning business (not to extend beyond 11 a.m.), Senate
will continue consideration of S. 812, Greater Access to
Affordable Pharmaceuticals Act.

At 1 p.m., Senate will consider the Conference Report
on H.R. 4775, Supplemental Appropriations, with a vote
on adoption of the conference report to occur at 1:30
p.m.; followed by a vote on Hagel Amendment No. 4315
(to Amendment No. 4299) to S. 812 (listed above).

Next Meeting of the HOUSE OF REPRESENTATIVES

10 a.m., Wednesday, July 24

House Chamber

Program for Wednesday: Consideration of H.R. 5120,
Treasury and Postal Operations Appropriations (complete
consideration, unanimous consent order);

Consideration of H.R. 4965, Partial-Birth Abortion
Ban Act (closed rule, two hours of general debate);

Consideration of H. Res. 495, In the Matter of Rep-
resentative James A. Traficant, Jr. (privileged); and

Consideration of H.R. 4628, Intelligence Authorization
Act (modified open rule, one hour of general debate).
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